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ADVERTISEMENT 

TO  THE  FOURTH  EDITION. 

In  the  present  Edition  the  numerous  cases  which  have  been 
decided,  since  the  last  publication  of  this  Work,  recognizing, 
impugning  or  illustrating,  the  decisions  contained  in  it,  have 
been  carefully  collected,  in  the  notes  now  added,  which  are 
distinguished  from  those  of  the  Reporter  by  being  enclosed 
within   brackets.     The  few  additional  references  which  ap- 
peared in  the  Third  Edition  will  be  found  incorporated  in  the 
new  notes.    Occasionally,  when  the  importance  of  the  subject 
appeared  to  justify  it,  the  present  Editor  has  ventured  to  in- 
sert a  few  more  extended  annotations,  which  will  not,  he  trusts, 
be  considered  misplaced. 

Inner  Temple*  March  8,  1887. 
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It  is  with  the  highest  gratitude  and  respect  to  that  Court 
whose  proceedings  are  contained  in  the  following  pages,  that 
the  Reporter  thus  publicly  acknowledges  the  very  great  encou- 
ragement and  assistance  with  which  he  has  been  honored. 


Ifiddle  Temple,  July  81, 1788. 
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CASES 


ARGUED  AND  DETERMINED  1788. 

IN  TUB 

Court  of  COMMON  PLEAS, 

tN 


Easter  Term, 


In  the  Twenty-eighth  Year  of  the  Reign  of  Georgb  IIL 


Dally  aaainst  King. 


npHIS  was  a  writ  of  right  brought  to  recover  a  dwelling-  A  writ  of 

boase  and  lands  at  Thorpe  in  Surrey^   tried  at  Croydon^  blfmaln!?"^* 
before  Mr.  Justice  Gotddy  at  the  summer  Assizes  1787.     The  tainedwith- 
couDt  stated  that  *'  Maurice  Bailey  was  seised  in  fee  of  the  pre*  an  acttud 
"  raises  in  question,  and  in  the  year  1729  devised  them  to  his  ^^^ 
^*  "mfe  Jane  for  life,  remainder  to  his  son  John  Bailey  for  life,  t^^eet^ 
*'  remainder  to  his  two  grandsons  Maurice  Bailey  and  John  demon^t^ 
'^  Bailey  in  fee,  who  upon  the  death  of  the  testator  were  seised  ^^^^^*  or 
^  of  a  remainder  in  fee  in  common.     Jane  entered^  and  was  from  whom 
"  seised  by  taking  the  esplees,  on  whose  death  John  the  son  also  ^j^*^'^^ 
*^  entered,  and  was  seised  by  taking  the  esplees,  in  whose  life*  tfaer  in  a 
^  time  Maurice  the  grandson  died  without  heir  of  his  body,  by  ^^o^ds'    ^ 
"  which  his  brother  John  Bailey  the  grandson  became  seised  of  ".^''^Jf  °^ 
<«  the  whole  remainder  in  fee,  who  died  so  seised,  and  on  his  soever** 
^  death  the  said  remainder  descended  to  the  Demandant  as  bis  j"'™^^!!^ 
^  cousin  and  heir,  in  the  life-time  of  John  Bailey  the  son,  who'  and  foUow- 
"  afterwards  died,  and  so  the  Demandant  was  intitled." — P&a,  qJ^]^ 
"  protestini;  that  the  remainder  in  fee  did  not  descend  to  the  «;"pt»on« 
''  Demandant,  on  the  death  of  John  Bailey  the  grandson^  alleged  property, 
"  that  John  Bailey  the  grandson  devised  the  said  remainder  to  his  JJ^^j^  * 
^^  mother  Bachael  Bailey^  who  on  the  death  oijohn  Bailey  the  in  fee  of 
"  «wi,  was  seised  by  taking  the  esplees,  ij-c."  and  from  her  de-  i^the  te'i*. 
duced  a  title  to  the  tenant.  t()r?(a) 

(a)  [As  to  tbe  eflTect  of  the  vords  Simih  v.  Coffin^  pott  vol.  it.   p.  444, 

**  estate  of  what  kind  soever "  and  see  also  Holdfast   dem,   Cowpcr  v. 

''testamentary estate", see i>oe<2»7i.  Marten^  1  T.  R.  411.     Fletcher  v. 

Burlda  V.  Chapman^  pott,  p.  323»  Smitan,  2  T.  R«  656.] 

VOL.  I.  B  Beplication — 


CASES  IN  EASTER  TERM 

1788.         Replication — traversed  the  devise  of  John  Bailey  the  grandson 
D    j^y      to  Rachael  his  mother^  Sfc.     Issue  on  the  traverse. — Verdict  for 
agamu      the  Demandant,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case :— - 

Tlie  will  of  John  Bailey  the  grandson^  made  in  the  year  1756, 
was  in  the  following  words; 

*^  I  give  to  my  mother  Rachael  Bailey^  all  that  freehold  mes- 
*^  suage,  tenement,  or  dwelling-house,  orchard,  garden,  and  all 
<*  other  the  appurtenances  thereto  belonging,  situate  at  Thorpe^ 
*<  now  in  the  occupation  of  A.  B.  as  also  two  acres  of  arable 
*'  land  lying  in  the  common  field,  as  also  the  stock  of  corn, 
**  grain,  hay,  goods,  chattels,  and  effects  or  estate  of  what  kind 
**  soeveTj  also  all  other  the  utensils  of  husbandry,  which  shall  be 
*^  found,  or  be,  in  the  dwelling-house  or  farm  *xhich  I  nam  rent 
"  of  my  father  J  situate  in  Thorpe  aforesaid^*  (this  was  the  estate 
in  question  in  which  he  had  the  remainder  in  fee)  ^^  as  also 
<<  all  that  freehold  messuage,  tenement,  or  dwelling-house, 
*<  orchard,  garden,  and  all  other  the  appurtenances  thereto  be* 
*^  longing,  in  Thorpe  aforesaid,  late  in  the  occupation  of  B*  C. 
'^  to  her  sole  use  and  behoof,  and  to  her  heirs  and  assigns  for 
«  ever." 

On  this  case  the  question  was,  whether  the  words  "  estate  of 
"  nohat  kind  soever^*  as  they  were  inserted  in  the  devise  of  divers 
particulars  of  personal  property,  *^  were  sufficient  to  pass  the  re* 
^  mainder  in  fee  vested  in  the  testator?" 

This  was  argued  in  Michaelmas  Term  1787,  when 
Hilli  Seijt.,  for  the  tenant,  contended  that  the  word  estate 
passed  all  the  interest  which  the  testator  had  in  the  premises — 
That  he  meant  to  dispose  of  real  property,  because  there  are 
real  estates  expressly  devised  to  his  mother,  both  before  and 
after  this  devise.  Though  the  word  estate  be  coupled  with  an 
enumeration  of  personal  property,  yet  the  sense  of  it  cannot  be 
restrained  to  such  property,  unless  the  whole  be  so  restrained, 
which  it  evidently  cannot  be,  as  there  is  a  specific  description 
of  real  property. 

Bondy  Seijt,  for  the  Demandant,  argued  that  the  words  **  estate 
"  of  what  kind  soever^*  followed  by  the  words  "  all  other  uten- 
<<  sils  of  husbandry,"  and  preceded  by  an  enumeration  of  per- 
sonal property,  could  never  be  intended  to  give  any  real  pro- 
perty, much  less  a  remainder,  which  the  testator  does  not  ap- 
pear to  have  had  in  his  contemplation.  He  cited  Cro,  Car.  447f 

19  Mod. 


IN  THE  Twenty-eighth  Year  of  GEORGE  IIL 

l^Mod.  594.  PrecedL  in  Chan.  471.  Not/,  48.  1  Eq.  Cas.  1788. 
Abr.  211.  Sir  T.  Raym.  453.  14  Vin.  Abr.  277^  2  Atk.  102.  ^^;;;;;; 
OTaD/?.  238.,  us  relating  to  this  point  tuamu 

The  Court  seeming  inclined  to  adopt  the  argument  urged 
by  Bondj 

Hill  moved  in  arrest  of  judgment,  on  the  ground  that  the 
demandant  appeared  to  be  a  purchaser,  and  had  not  counted 
00  an  actual  seisin  of  the  person  from  whom  he  claimed. 

In  this  terra.  Bond  shewed  cause  against  the  rule, — ^arguing 
that  it  appeared  on  the  record,  that  the  demandant  claimed  an 
estate  in  fee-simple  which  was  sufficient  in  a  writ  of  right.  His 
claim  was  founded  on  the  seisin  and  will  of  Maurice  Bailey^ 
and  the  seisin  of  the  several  tenants  for  life  under  the  will,  by 
whose  death  the  estate  had  devolved  on  him,  as  heir  of  John 
Bailey  the  grandson.  He  could  not  count  in  the  ordinary 
form,  alleging  the  taking  of  esplees,  in  John  Bailey  the  grand- 
son, who  was  only  seised  of  a  remainder,  and  had  not  actually 
taken  the  profits^  neither  could  he  claim  under  John  Bailey 
the  souy  who  was  only  seised  for  life.  He  has  therefore  stated 
iiis  claim  agreeably  to  the  truth,  and  to  the  general  form  of 
the  writ  found  in  the  register,  viz.  he  has  claimed  the  land 
"  as  his  right  and  inheritance^*  generally,  and  has  then  shewn 
his  title  by  a  special  count.  This  case  of  a  general  writ,  and 
special  count,  was  frequent  in  the  old  law.  Bra.  tit.  General 
Brief,  pi.,  13. — In  Co,  Litt.  52.  b.  it  is  said  that  an  action  of 
waste  lies  against  a  tenant  for  half  a  year,  but  in  that  case  the 
writ  must  allege  a  term  for  years,  being  the  only  form  in  the 
register.  The  words  *'  right  and  inheritance**  mean  only  a  fee- 
simple,  which  is  enough  to  support  a  writ  of  right.  Fitz. 
Natur.  Brev.  p.  I.  It  is  equally  a  fee-simple,  whether  it  be  by 
descent  or  purchase,  and  being  a  fee-simple,  it  is  an  inherit- 
ance. It  appears  from  Litt.  s.  1.  that  a  person  claiming  by 
purchase  as  well  as  descent,  may  allege  the  estate  to  be  his  f'n- 
heritance.  In  one  sense  the  demandant  is  a  purchaser,  being 
the  appointee  of  the  estate  under  the  Statute  of  Wills^  and  coming 
in  the  place  of  the  heir.  He  is  '^  hares  factus*\  and  stands  in  a 
situation  unknown  in  the  law  at  the  time  when  it  was  first  de- 
cided, that  the  demandant  in  a  writ  of  right,  must  claim  on  his 
own  seisin,  or  that  of  his  ancestor  or  predecessor.  The  Statute 
of  Wills  having  put  the  devisee  in  fee  in  the  place  of  the  heir 
by  descent,  bst  havhig  given  him  no  specific  remedy  to  recover 

B  9,  the 
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1788.  the  interest  devised  to  him,  the  only  remedy  which  was  used  10 
Y^j^^^  similar  cases,  must  be  shaped  to  the  case  "of  a  devise,  and  the 
af(amst  devlsce  must  be  allowed  to  found  his  claim  on  the  seisin  of  his 
devisoTf  in  the  same  manner  as  the  heir  by  descent  does  on  the 
seisin  of  his  ancestor.  This  action  in  the  present  case  arises 
fnorn  the  same  necessity,  and  .bears  a  strong  resemblance  to  the 
writ  ex  gravi  querela,  which  was  brought  where  lands  were  de- 
visable by  custom,  in  which  the  devisee  stated  the  seisin  of  the 
devisor,  and  the  devise  to  himself  as  his  claim  to  recover.  Jl  N. 
B,  459.  But  when  the  right  to  devise  lands,  which  was  before 
good  only  by  special  custom,  became  general,  no  better  form  of 
action  could  be  framed  than  that  which  was  used  hi  similar 
cases. — The  writ  ex  gravi  querela,  could  not  be  brought  in  the 
present  case,  being  founded  on  the  special  custom  of  some  city 
or  borough,  and  only  triable  before  the  mayor  or  bailiff  of  the 
place.     Termes  de  la  Ley  258. 

Where  the  law  regulates  the  forms  of  actions,  by  prescribing 
certain  previous  requisites,  it  does  not  adhere  so  rigidly  to  the 
rule  as  to  deprive  a  party  of  his  substantial  right,  through  a 
mere  defect  of  such  formal  requisites.  The  action  of  quare 
impedit  is  founded  on  a  prior  presentation  of  the  party  bringing 
it,  his  ancestor,  or  of  those  whose  estate  he  has;  but  in  cases  of 
necessity,  this  requisite  is  dispensed  with.  F.  N,  B.  78.  If 
this  be  allowed  in  quare  impedit  a  like  necessity  should  prevail 
in  the  present  case.  Otherwise  the  clear  right  of  a  devisee  in 
fee>simple  would  be  defeated  by  an  adverse  possession. 

But  even  if  this  objection  were  well  founded,  it  is  waived  by 
the  tenant  having  pleaded  in  bar.  If  the  count  be  defective, 
it  must  be  on  account  of  a  variation  from  the  writ,  either  in 
substance  or  in^nn.  Now  it  has  been  shewn  not  to  have  varied 
in  substance,  and  if  it  be  only  in  form,  that  ought  to  have  been 
pleaded  in  abatement  But  it  does  hot  vary  even  in  form,  since 
the  count  may  particularize  what  was  general  in  the  writ.  The 
tenant  therefore  ought  not  to  be  permitted  after  verdict  to  cavil 
at  the  form  of  the  count  which  discloses  an  undoubted  title  to 
the  lands  demanded,  and  supports  the  allegation  of  the  original 
writ 

Hill,  for  the  tenant,  contended  that  wherever  it  appears 
that  the  plaintiff  is  not  entitled  to  his  action,  no  pleading  over, 
nor  verdict  can  cure  the  defect  That  it  was  clear  on  this  count, 
that  the  whole  estate  of  Maurice  Bailey  the  grandfitther,  was 

devised : 
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devised:  no  reverter  was  left  in  him*  Both  the  grandsons  took      17^8. 
by  purchase,  the  only  way  in  which  they  could  take;  an  estate     T? 
for  life  being  limited  to  the  father,  with  remainder  to  them  in      agmnst- 
fee*    But  no  purchaser  can  maintain  an  action  in  which  he         ^^" 
must  count  on  a  seisin  in  the  ancestor;  for  a  seisin  in  the  ances- 
tor means  only  a  seisin  in  the  person  from  whom  there  is  a  de^ 
scent.    Neither  can  the  demandant,  in  the  present  instance, 
maintain  his  action,  not  being  able  to  shew  an  actual  seisin  in 
the  devisee  under  whom  he  claims* 

Per  Curiam,  In  order  Ui  maintain  a  writ  of  right,  the  de- 
mandant must  shew  an  actual  seisin  either  in  himself  or  his  an- 
cestor, by  taking  th^  esplees.  The  present  case  has  neither  of 
these  requisites.  The  demandant  does  not  state  that  either  he 
or  John  the  grandson^  under  whom  he  claims,  were  ever  so 
seised. 

Judgment  arrested. 


as 


Beavan  against  Delahay  and  Lewis. 

TJEPLEVIN— for  taking   corn  on  the  20th  of  September  A  custom 
1784,  at  Peterchurch  in  the  county  di  Hereford,  maykave"^ 

Avowry  and  cognizance — Ijocus  in  quo  part  of  certain  lands,  *"■.  ^'^'^y- 
i^c.  of  which  the  avowant  Delahay  was  seised  in  fee,  and  which  in  the  barn 
he  demised  on  the  2d  oi  February  1780,  to  one  Wiliiam  Beavan  ^^}^^^ 
for  one  year,  and  so  from  year  to  year  as  lotig  as  both  parties  ceruin  time 
should  please^  at  the  rent  of  l68/*  payable  half  yearly*     William  lea^istx. 
Beavan  entered  on  the  Sd  oi  February  1780,  and  continued  in  P'*^  ^^ 
possession  till  the  9d  of  February  1784,  when  the  demise  ended^  quitted  the 
Within  the  parish  of  Peterchurch  an  ancient  custom.  That  every  J^"^^*'  . 
tenant  and  farmer  of  any  lands,  under  any  demise,  from  year  the  landlord 
to  year,  at  the  will  of  the  parties,  shall  liave  to  his  own  use^  and  uie^orn  so 
reap  at  seasooable  and  proper  times,  his  away-going  crop,  that  ^^^  ^°'  '^"^ 

six  months 
(a)  [The  ciutom  as  to  an  away-^oing  is  taken*    Per  Bayley,  J.,  t^.  p.  81.  ^*^  a^nred 
crop  may  be  controlled  by  the  agree-  See  also  Beaty  v.  Gibbons,  16  East,  jro™****  de- 
ment of  the  parties,  Jorof^on  v.  Gfwii,  116,  and  Earl  of  St.  Germains  v.  ^X"f 
l6£ast,71.Andwhereby5Uchi«ree-  FKt^n,  S  B.  and  C.  216.    The  Sta.  r^^|^.^[™' 
nent  a  rkht  is  reserved  to  the  tenants  tute,  8  Anne,   c.  14.  s.  6  and  7,  is  standing  the 
to  tdie  the  crop,  it  is  a  prolongation  not  confined  to  cases  of  a  tortious  statute  8 
of  the  term  as  to  the  land  on  which  holding  over,  or  to  a  holding  of  the  Anne,  c.  14, 
it  grows,  and  the  possession  of  the  whole.  Nuttall  v.  Staunton^  4  B.  and  s.  6,  7.]  (a) 
^d  continues  in  toe  tenant  until  it  C.  51.] 

is 
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1788.     is,  all  the  corn  growing  upon  the  said  lands,  which,  before  the 

P^^^jj     expiration  of  such  term,  hath  been  sown  by  such  tenant  and 

againa      farmer  upon  any  part  of  such  lands,  being  arable  land,  not  ex- 

aad^n-     ceeding  one  third  part  of  the  arable  lands  so  held  under  such 

other.      demise,  and  which  hath  been  left  standing  and  growing  upon 

such  lands  at  the  expiration  of  such  term ;  and  also  deposit  such 

away-going  crop^  when  reaped^  in  the  bams  and  out-houscSf  if 

any  such  there  be^  parcel  of  such  demised  premises  convenient  in 

that  behalf  and  thresh  the  same  there^  and  keep  the  same  in  the 

[  6  ]     grain  there  then  arising^  in  such  bams  and  out^houses^  until  the 

first  day  qfyioy  next  after  the  reaping  of  such  com.    On  the  1st 

of  August  17B4,  William  Beavan  the  tenant  reaped  his  away^ 

going  cropy  sjid  placed  and  deposited  the  same  in  the  said  places 

in  whichf  &c.  being  the  bams  and  out-houses  parcel  of  the  said 

demised  premises,  and  kept  it  there  till  the  said  time  when,  4rc» 

which  was  before  the  1st  of  May  next  after  the  reaping  of  the 

same,  under  the  custom — rent  arrear,  distress,  &c. 

Plea  in  bar—^protesting,  no  such  custom,  confesses  that  the 
demise  ended  on  the  2d  of  February  1784,  but  says  that  the 
said  goods  and  chattels  were  taken  and  distrained  cifterthe  er- 
piration  of  six  calendar  months  next  after  the  end  and  determina^ 
tion  of  the  said  demise,  &c« 

To  this  there  was  a  general  demurrer. 

LawrencCf  Serjt.,  in  support  of  the  demurrer,  argued  that 
although  the  distress  was  taken  after  six  months  had  elapsed 
from  the  determination  of  the  demise,  yet  the  landlord  had 
a  good  right  to  distrain.  The  case  in  Keilway  96.  a,  is  an  ex- 
press authority  in  point — The  tenant  had  an  interest  in  the  pre- 
mises upon  which  the  distress  was  so  taken,  by  the  custom  of 
the  country.  By  the  Feudal  Law,  non-payment  of  rent,  and 
non-performance  of  services  occasioned  a  forfeiture  of  the  feud. 
But  in  process  of  time,  the  remedy  by  distress  was  substituted 
in  lieu  of  forfeiture.  {Gilb.  Law  ofReplevinj  p.  3.)  Wherever 
therefore  a  forfeiture  might  be  incurred,  there  aidistress  might 
be  taken.  In  the  present  case  the  tenant  might  have  forfeited 
by  several  means  the  interest  which  the  custom  gave  him,  and 
being  so  liable  to  forfeiture  he  was  also  liable  to  distress.  In 
1  Rol.  Abr.  670.  pi.  10.  it  is  laid  down,  that  the  landlord  can- 
not distrain  after  the  end  of  the  term^  because  there  is  no 
privity  of  estate  between  him  and  the  tenant,  but  this  admits, 
that  where  there  is  such  privity,  a  distress  may  be  taken  ;  and 

in 
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in  the  case  before  the  conrt  there  ia  suck  privily  by  the  operfltipn 
of  the  custon!!.  In  the  case  of  StanfiU  v.  Hicksy  I  Ld.  Baym, 
^0.  it  was  determined,  that  there  could  be  no  distress,  where 
the  tenant  had  different  interests  in  the  estate,  which  implies, 
that  where  the  interests  of  the  tenant  are  the  same,  the  landlord 
has  a  right  to  distrain ;  here,  there  is  a  continuation  of  the 
same  interest,  die  custom  of  the  country  extending  the  term  till 
the  day  specified.  That  such  a  custom  is  good  appears  from 
Wiglegmorth  v.  DaUison,  DougL  201,  and  the  case  of  Lewis  ▼. 
Harrisj  tried  before  Chief  Baron  Skynner^  at  Hereford  Summer 
assizes  1778  (b). 

Kerby,  Seijt.,  contended  that  the  avowry  was  inconsistent,  as 
it  states  the  term  to  have  ended  on  the  2d  February  1784,  and 
that  until  that  time  the  tenant  continued  in  possession;  and 
tsets  np  a  custom  that  he  should  keep  possession  of  the  barns, 
&c.  for  putting  in  his  com  till  the  first  of  May,  after  the  reap- 
ing of  the  corn. — By  the  statute  8  Anne^  c,  14.  5.  6.  a  power  is 
given  to  landlords,  which  they  had  not  at  common  law,  to  dis- 

(a)  Lewit  v.  Harru^  Summer  Assizes  at  Hereford,  before  Chief  Baron 

Skynner,  1778. 


1788. 

Bkatak 

againsl 

DxLAHxr 

and  Ar- 
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Trover  for  a  quantity  of  wheat — ^Plaintiff  proved  the  taking  and  con- 
version— ^Defendant  justified  under  a  distress  for  rent.  The  distress  was 
iDfluie  in  March,  the  Term  having  ended  the  Candiemas  twelve-month 
before;  but  it  was  during  the  time  the  wheat  was  in  a  barn,  part  of  the  de- 
mised premises,  and  also  during  the  time  allowed  by  the  custom  of  the 
country  to  the  ongoing  tenant  to  get  in  and  dispose  of  his  ofi^going  crop. 

Kenyon,  for  the  defendant,  insisted,  that  the  tenant*s  right  to  these  ad- 
vantages was  a  continuance  of  his  term  in  that  part  of  the  lands  to  which 
it  extended,  and  was,  as  it  were,  an  excrescence  of  his  term.  Therefore 
the  distress  was  during  the  term,  though  more  than  six  months  after  it 
iiad  expired  in  the  rest  of  the  fiirm. 

Bearcroft  innsted,  for  the  Plaintifi^  that  it  was  bad  by  common  law,  and 
not  within  the  statute  8  Anne,  c.  14.  t,  7, 

Chief  Baron  Sktkner. — ^The  question  is  new  to  me;  I  must  fesort  to  the 
reason  of  the  thing.  The  tenant  entered  originally  on  part  only,  and  could 
Dot  have  the  benefit  of  the  residue.  During  his  right  to  continue  he  was 
immediate  tenant,  and  could  have  maintained  trespass  while  his  customary 
right  continued.  (**  He  offered  Bearcroft  a  case  for  the  opinion  of  the  Court, 
"  bat  the  matter  being  of  small  value,  it  was,  with  Kenyon's  consent,  reserved 
"  for  his  further  consideration,  and  the  Plaintiff  had  a  verdict  subject  to 
*  his  opinion.") 

He  afterwards  continued  of  the  same  opinion,  and  a  nonsuit  was  entered. 

train 
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17B8.     train  after  the  expiration  of  the  term  granted,  but  it  is  expressly 

g^^^j^     limited  by  the  7th  section,  to  the  period  of  six  months  ailer 

^    against      such  expiration^     In  the  present  ca^e  it  appears  by  the  avow- 

andXk-     ^^^*^  ^^^  Statement,  that  the  distress  was  taken  contrary  to  the 

othec       statute,  being  long  after  six  months  had  expired  subsequent  to 

the  determination  of  the  demise. 

The  case  in  Keilway  ought  to  have  little  or  no  weight,  as  it 
has  been  contradicted  by  the  legislature  in  the  8th  of  Anne^ 
and  as  it  appears  to  have  been  against  the  opinion  of  two  judges 
of  the  court  in  which  it  was  decided.  It  is  also  an  anonymous 
case,  and  does  not  shew  upon  what  occasion  it  came  before  the 
court. 

The  case  of  Wigle^worth  v.  Dallison  proves  only  the  goodness 
ofa  custom  to  take  away  an  off-going  crop  after  the  expiration 
of  the  term ;  it  does  not  establish  a  right  to  distrain  six  months 
after  the  term  has  expired,  against  the  express  authority  of  an 
[  8  ]  act  of  parliament,  nor  does  it  authorize  a  tenant  to  keep  posses- 
sion ofa  barn,  &c.  after  the  expiration. 

The  case  of  Lewis  v.  Harris  was  trover  by  the  tenant  against 
the  landlord,  in  which  the  tenant  claimed  to  hold  the  premises 
beyond  the  term,  who  ought  therefore  to  submit  to  all  tlic 
powers  which  a  landlord  has  over  a  tenant.  There  the  Chief 
Baron  went  into  the  equity  of  the  case,  saying,  that  as  the 
tenant  did  not  come  into  possession  of  part  of  the  premises,  till 
after  the  commencement  of  the  term,  it  was  but  just  that  he 
should  continue,  after  it  ended.  At  best  that  was  a  mere  nisi 
prius  decision,  which  appears  to  have  been  acquiesced  in,  be- 
cause the  value  of  the  corn  wns  too  small  to  hazard  any  further 
expence. — The  case  of  Stanfill  v.  Hickes  is  strongly  in  favour  of 
the  present  Plaintiff,  which  lays  it  down,  that  where  the  tenant 
has  two  interests  in  the  premises,  no  distress  can  be  taken. 
Here  the  tenant  had  two  different  interests,  one  arising  from 
the  demise,  and  the  other  from  the  custom,  supposing  the  cus- 
tom to  be  good. 

Lawrence  in  reply — The  term  was  continued  by  the  custom 
of  the  country  till  the  1st  of  Mai;  after  the  harvest;  and  if  it 
continued  for  one  purpose,  it  must  also  continue  for  every 
other.  As  the  tenant  might  hold  possession  of  the  barn,  &c. 
so  all  the  rights  of  the  landlord  attached  upon  him,  and  with 
those  rights,  that  of  distress. 

The  Court  took  a  few  days  to  consider,  after  which 

Lord 
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Lord  LooGUBORoUGH  delivered  their  opinion  as  follows. —      1788. 

A  few  short  principles  are  sufficient  to  determine  the  present     

case.    If  by  tacit  consent  of  the  landlord  ^d  tenant,  the  con-     agtmut 
tract  between  them  continues  beyond  the  time  for  which  they    ^^J^^ 
origiDaUy  contracted,  all  the  rights  and  properties  belonging  to      other, 
the  original  contract,  'must  also  be  continued.    It  has  been 
often  determined,  that  if  there  be  a  lease,  and  after  the  deter- 
mination of  it  the  tffnant  holds  over,  he  must  hold  upon  the 
terms,  and  liable  to  all  the  conditions  and  covenants  of  the  lease. 
The  rights  therefore  of  the  landlord  must  in  liuch  case  continue. 
Now  it  is  not  material  whether  the  interest  and  connection  be- 
tween the  landlord  and  tenant  be  extended,  by  such  holding 
over,  or  by  the  operation  of  a  custom  like  the  present. 

I  have  seen  Sir  John  Seynner^  and  consulted  him  on  the  case 
oiLewit  V.  Harris^  which  I  find  was  correctly  stated  at  the  bar. 
On  that  case  he  took  the  opinions  of  all  his  brethren  of  the 
Exchequer,  who  agreed  with  him  in  his  decision,  which  was     [  9  ] 
acquiesced  in,  and  never  afterwards  called  in  question. 

Judgment  for  the  Defendants. 


Thorold  against  Fisher. 

'PHE  rule  to  bring  in  the  body  expired  on  Saturday  the  19th  JJ^^**' 
of  Aprilj  on  Monday  the  2l6t,  Defendant's  bail  were  justi-  in  the  body 
fied ; — On  the  same  day  Runnington,  Serjt.,  moved  for  and  ob-  ^  ^|hcS- 
tained  an  attachment  against  the  Sheriff  for  not  bringing  in  the  fendant  jus- 
body. — On  a  subsequent  day  Bond^  Serjt.,  obtained  a  rule  to  /onpiamtiff' 
shew  cause  why  the  attachment  should  not  be  set  aside  with  "o^fo'*n 

■^  ^      attachment 

costs. — Bunnington  now  shewed  cause,  contending  that  by  the  agidnst  the 
known  practice  of  both  this  Court  and  the  King's  Bench,  as  |„  ^me  to** 
soon  as  the  rule  for  bringing  in  the  body  expired,  immediately  prevent  the 
the  Sheriff  was  in  contempt  and  fixed,  and  that  the  Defendant  (a), 
could  not  afterwards  put  in  bail  without  special  leave  from  the 
court — To  this  Bond  answered,  that  the  bail  were  justified 
before  the  attachment  was  moved  for,  which  was  therefore  irre- 
gular.   The  Ck>urt  referred  to  the  prothonotary  as  to  the  prac- 

(a)  [So  where  an  attachment  has  .  Plaintiff  in  such  case  is  entitled  to  the 

been  moved  for,  and  afterwards,  on  CQsts  of  moving  for  the  attachment, 

the  same  day,bul  are  justified,  the  at-  IM,  Jarret  v.  Creasy ^  3  Bos.  &  Pul. 

tachment  will  be  set  aside.  Turner  v.  603^  and  see  A.  y.  Sheriff  of  Middle^ 

Bmtowy  2  Bos.  &  Pul  38.  But  the  sex,  2  M.  &  8. 562.] 

tice^ 
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tice,  who  said,  ^<  That  though  the  rule  for  bringing  in  the  body 
*<  had  expired,  yet  if  the  Defendant  justifies  his  bail  before  the 
^<  Plaintiff  moves  for  an  attachment,  the  Sheriff  is  not  liable  to 
**  the  attaclunent." 

Rule  absolute  with  costs. 


The  return 
day  of  a 
dautumfie- 
gjU  and  the 
quarto  die 
potii  are 
both  reck- 
oned ific/u- 
tbefy. 

There  is  no 
di&rence 
whether  the 
return  day 
be  on  a  Am* 
day  or  any 
«ther  day. 


[  10] 


Fano  against  Coken. 

^HE  Defendant  was  served  with  a  clausum  Jregit  returnable 
in  four  weeks  from  Easter  Day,  The  return  day  was  Suti" 
day^  April  20th.  The  Defendant  not  appearing  on  the  Wed- 
nesday  following,  the  Plaintiff  on  the  Thursday  sued  out  a  dis^ 
tringaS.  On  that  day  the  Defendant  entered  an  appearance. 
On  Friday  morning  the  Plaintiff's  attorney  levied  40s.  under 
the  distriftgas^  on  the  Defendant's  goods. 

Kerby^  Serjt.,  obtained  a  rule  to  shew  cause  why  these  issues 
should  not  be  repaid  to  the  Defendant  with  costs,  on  the  ground 
that  the  return  day  being  Sunday,  the  Defendant  had  till  Thurs- 
day to  appear,  and  as  the  distringas  issued  on  that  day,  it  was 
irregular. 

To  this  it  was  answered,  that  by  the  uniform  practice  of  the 
Court,  the  Defendant  was  bound  to  appear  within  four  days  of 
the  return  of  the  writ,  which  are  incltisive  both  of  the  return  day 
and  the  quarto  die  post,  and  that  Sunday  was  to  be  considered 
like  any  other  return  day. 

The  Court,  after  consulting  the  secondaries  as  to  the  practice, 
were  of  opinion  against  the  Defendant. 

Rule  discharged. 


Cooke  against  Dobree* 

An  affidavit    J^ERBY,  Serjt,  moved  to  discharge  the  Defendant  out  of 

custody,  and  to  deliver  up  the  bail  bond,  on  entering  a 


to  hold  to 
bail,  muit 
ahewhow 


common 


theddit 

aioae.   The  Court  will  not  itay  proceedings  against  the  Defendant  till  the  ddrt  and  costs  recovered  by 

him  in  a  former  action  against  the  Flaintil^  be  paid  (a).  > 


wfc 


[a)  [See  3  Bos.  &  Pul.  23,  note(a). 
icre  the  Plaintiff  in  an  action  of 
trespass,  brought  in  K.  B^  to  try  the 
validity  of  a  commisdon  of  bankrupt- 
cy against  him,  being  unprepared  with 
proofii  at  the  trial,  was  nonsuited, 


and  brou^t  an  action  for  the  same 
cause  in  C.  P.,  that  court  staid  the 
proceedings  till  the  costs  of  the  former 
action  should  be  paid,  Crawley  v.  Jm- 
',  8  Taunt.  407.  Tidd'sPr.  584, 8th 
t.  It  should  be  observed  that  the 

appfication 
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coiamon  appearance,  there  being  a  defect  in  the  affidavit  to  hold 
to  bail. — The  affidavit  was,  that  the  Defendant  was  indebted  to 
the  Plaintiff  <<  in  the  sum  of  6001.  and  upwards'* — The  objection 
was,  that  it  did  not  appear,  ham  the  debt  arose. — On  this  the 
Court  granted  a  rule  to  shew  cause.  He  then  prayed  that  the' 
proceedings  might  be  staid  in  this  action,  till  the  debt  and  costs 
in  two  other  actions  for  which  the  Defendant  had  obtained  judg- 
ment against  the  Plaintiff,  should  be  paid — This*was  prayel 
upon  an  affidavit,  stating  the  judgment  ih  those  actions,  that  the 
Defendant  had  never  since  their  commencement  had  any  deat 
iags  with  the  Plaintiff,  and  that  the  present  action  was  founded 
on  the  same  circumstances  with  those  others.     But 

The  Court  refused  this,  saying  that  they  could  not  on  motion 
try  the  merits  of  the  cause. 

Bondy  Seijt.,  then  proposed  a  supplemental  affidavit,  on  the 
part  of  the  Plaintiff,  which  was  also  refused  (a),  and  afterwards 
the 

Rule  made  absolute. 


1788. 

Cooks 

mgnmui 


application  id  this  principal  case  was 
to  stay  proceedings  until  the  debt  and 
costs  recoYered  in  the  former  actioa 
should  be  paid,  Doe  d.  Church  v.  Bar^ 
day,  15Easty  233.] 

\a)  [**  The  discretion  to  permit  a 
Plaintiff  to  file  a  supplemental  affi- 


davit ought  to  be  very  sparingly  exer- 
cised.'* Per  Giiht  C.  J.  in  Armstrong 
V.  Strattou,  7  Taunt.  408 ;  and  see 
Gamham  y.  Hammond^  S  Bos.  &.  PuU 
S98.  Sandi  v.  Graham^  4  B.  Moore,  18. 
Tidd's  Pr.  191,  sdi  edit.;  see  also 
HoUon  V.  CampbeU,  post.  p.  S45]. 


Wa^d  against  Snbll. 

T|£BT  for  the  penalty  of  the  Habeas  Corpus  act^  31  Car.  2.  c.  a  prisoner 
2.  ^  5.  against  the  Defendant  who  was  keeper  of  Colchester  '"*^*^^ 

|iarty  giiered  on  tlie  Mabeat  Corpus  «cr,  for  rtftaln^  a  cbfy  of  '^!s  wanant  of  commitment,  having  le^ 
cohered  the  penalty,  is  entitled  to  costs  (a). 


(a)  [So.  a  party  grieved  who  reco- 
vers damages  against  the  Sheriff  for 
not  taking  bail  under  S5  B.  6.  e.  9,  is 
entitled  to  costs,  Creswell  v.  HoghUm^ 
6T.R.  SSS,  The  principle  upon  which 
this  case  was  decided,  is,  that  where  a 
statute,  since  the  statute  of  GUmcester^ 
gives  a  remedy  in  a  case  ta  which  da* 
mages  were  recover  able  before  the  stet- 
tute  of  Gloucester,  the  Plaintiff  is  en- 
titted  to  costs  by  the  latter  statute. 
£ee  WUkmmm  v.  AiioU,  Cowp..  367. 
So,  costs  are  recoverable  in  an  action 


on  the  statute  9  O.  l.  c.  33.  s^jbinst 
the  Hundred.  Jadkson  y.  Inhab,  of 
Calesworthj  1  T.  R,  71.  So  also  in  an 
acdon  against  the  Sheriff  for  extor- 
tion, on  28  EUz.  c.  4.  Tyte  y.  Glode, 
7  T.  R.  367.  It  is  indeed  said  that 
the  Plaintiff  is  entitled  to  costs  in  fdl 
cases  where  single  damages  are  given 
by  statute  to  die  parttf  grieved,  al- 
though costs  are  not  particularly  men- 
tibned  in  the  statute.  Tidd's  Pr.  981, 
8th  edit.] 

gaol, 
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1788.     gaol)  for  refusing  the  PlaintiiF  (being  the  party  grieved)  a  copy 
of  his  warrant  of  commitment. 

*Plea  nil  debet. — Verdict  for  the  penalty  100/.  but  no  damages 
nor  costs. 

Ir  1  i  J  Marshall,  Seijt,  having  obtained  a  rule  to  shew  cause  why 
the  prothonotary  should  not  tax  the  Plaintiff  his  costs,  and  why 
the  associate  should  not  indorse  them  on  the  postea,  argued  in 
support  of  it, 

That  the  first  case  which  arose  on  the  statute  of  Gloucester  (a) 
was  Pilfolffs  case  (6),  which,  if  it  seem  to  militate  against  the 
PIainti£P  in  this  action,  has  been  in  great  measure  contradicted 
by  Lord  Coke  himself(£r},  and  shaken  by  modern  decisions(if). 

The  present  action  is  not  brought  for  damages,  but  for  a  cer^ 
tain  penalty  given  to  the  party  grieved.  Now  where  a  statute 
gives  a  certain  penalty,  the  party  recovering  such  penalty  must 
also  recover  costs,  because,  as  the  penalty  is  intended  for  a  re^ 
compense  to  the  party  grieved  for  the  damage  he  has  received, 
if  he  could  recover  no  more,  it  often  would  be  in  vain  to  sue, 
since  his  costs  would  exceed  the  penalty.  But  where  a  statute 
gives  no  certain  penalty  but  only  damages,  such  statute  is  intro- 
ductive  of  a  new  law,  and  gives  a  remedy  where  there  was  none 
at  common  law,  in  which  case  no  costs  shall  be  recovered ;  the 
reason  is,  no  certain  sum  being  specified,  the  jury  may  give  a 
full  compensation  in  damages. 

It  is  an  established  rule  of  law,  that  where  apefialty  is  given 
to  a  party  grieved,  he  shall  have  his  costs;  as  appears  from  North 
v.  Wingate,  Oo.  Car.  559.-1  Boll.  Ahr.  57^.— Eton  v.  Barker, 
I  Ventr.  ISS.^^Corporation  of  Plymouth  v.  CoUins,  Carth.  280. 
Company  of  Cutlers  v.  Buslin,  Skynn.  363. — Bellasis  v.  BurbricAe, 
1  Ld.  Baym.  172. — Shore  v.  Madiston,  Salt.  206. — Greetham 
V.  Inhabitants  of  Theale,  3  Bwrr*  1723.  Gynes  (qui  tarn)  v.  Ste-- 
phenson.  Coolers  Cases  of  Practice,  87. 

But  even  admitting  the  authority  of  Pt^^'bU'5  case,  yet  the 
Plaintifi^  may  have  his  costs,  consistently  with  that  case,  which 
says,  **  That  where  a  statute^  since  the  statute  of  Gloucester,  in 
<<  a  neiD  case  gives  damages^  the  Plaintiff  shall  not  recover  costs, 
<<  this  being  an  act  which  creates  a  recon^ense,  whefe  there  was 
«  none  before.^*  Now  the  Plaintiff  is  entitled  to  damages  for  the 

Yo)  6  Ed,  1.  c.  1.  (b)  10  Rep.  116.  (e)  9lntt.  S88. 

{d)  Witham  y.  HiU,  2  Wils.  91.— Jadfenm  y.  InhahitantsofCaktworth,  Term 
R^.  of  B.  R.  voL  I.  p,  71.    * 

detention 
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detention  of  the  penalty,  by  common  ta»,  Cro.  Car.  559.  1  VenU  1788. 
133.  ^before  cited,  which  also  shews  that  he  is  intitled  under  the  _  ' 
very  terms  of  the  statute  of  OhucesteTf  which  are,  <<  This  shall  agpmit 
"  hold  place  where  the  party  is  to  recover  damages.**  Sum*. 

'  He  might  also  have  recovered  damages  at  common  law  on  L  l^  h 
another  ground  (a).  The  offence,  of  obstructing  bail,  is  punish- 
able at  the  suit  of  the  party,  as  well  as  by  indictment.  Now  it 
is  necessary  for  a  prisoner  to  have  a  copy  of  his  commitment,  in 
order  to  be  more  speedily  bailed^  otherwise  the  Habeas  Corpus 
set  would  not  have  made  it  so  penal  to  refuse  it ;  the  refusal 
therefore  is  an  obstruction  of  bail.  If  a  person  in  a  distant  part 
of  the  kingdom  were  committed  to  gaol  for  a  misdemeanor  with- 
out knowing  the  cause  of  his  commitment,  and  forced  to  sue  out 
a  habeas  corpus,  in  such  a  case  he  would  have  been  prevented 
from  being  bailed ;  for  had  he  known  by  a  copy  of  the  warranty 
that  it  was  for  a  misdemeanor,  any  justice  of  the  peace  might 
have  bailed  him. 

Bondj  Serjt,  against  the  rule,  contended,  that  PilfbWs  case 
ought  to  be  relied  on  as  law. 

That  case  distinguishes  statutes  of  addition  from  statutes  of 
creation^  and  lays  it  down,  that  on  those  of  the  latter  descrip- 
tion costs  are  not  recoverable.    That  case  ought  to  govern  the 
present.  The  Habeas  Corpus  act  is  a  creative  not  an  accumulative 
statute,  giving  a  new  remedy  to  the  party  suing,  to  which  he 
was  not  entitled  at  common  law.     There  are  no  instances  of  an 
action  at  common  law  having  ever  been  brought,  for  the  injury 
against  which  that  act  provides  a  remedy.  If  then  no  action  would 
lie  against  the  Defendant  at  common  law,  the  Habeas  Corpus  act 
cannot  be  included  amongst  those  statutes  which  give  costs,  ac- 
cording to  the  description  in  Pilford^s  case,  viz.  **such  as  increase 
^  the  damages  and  costs  given  by  the  common  law"   Nor  does  the 
present  case  fall  within  the  slat,  of  Gloucester,  which  gives  costs 
only  where  damages  were  before  to  be  recovered.    There  is  no 
more  reason  to  consider  the  Habeas  Corpus  act  as  an  accumulative 
statute,  than  the  statutes  of  waste  (6),  or  of  tithes  (c);  in  neither 
of  which  cases  the  party  could  recover  costs,  till  the  legislature 
expressly  interfered  for  that  purpose.     Where  costs  are  meant 
to  be  given  together  with  a  penalty  hy  a  statute^  they  are  ex- 
pressly mentioned,  as  in  the  statute  28  H.  6.  c.  14.  for  the  regu- 


ia)Hawk.  P.  a  90.  (6)  6  Ed.l.c.S.  (c)  S  md8Sd,6.e.  15. 

lation 
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lation  of  the  return  of  Members  of  Paiiiamenf,  the  words  of 
which  are^  <*7^  said  \00l.(  the  penalty fSfc.)  with  his  costs  *spent 
'<  in  that  cose.  So  in  the  statute  o£7  ScS  fV.S.  cj.on  the  same 
subject,  costs  are  distinctly  given,  besides  the  penalty.  When 
therefore  no  mention  is  made  of  costs  in  a  penal  statute,  it  is  to 
be  inferred,  that  the  legislature  meant  to  exclude  them. 

Lord  Loughborough  saw  no  reason  to  doubt  the  authorities 
cited  in  support  of  the  Plaintiff's  right  to  costs.  The  statute  of 
Gloucester  is  a  remedial  act,  and  ought  to  have  a  favourable 
interpretation.  The  penalty  in  the  present  case  accrues  to  the 
party  grieved  before  action  brought,  who  having  recovered  a 
debt,  is  entitled  to  the  costs  attending  such  recovery. 

Gould,  J.,  of  the  same  opinion— costs  are  in  the  nature  of  a 
satisfaction. 

This  is  not  a  popular  action ;  it  is  like  an  action  on  a  bond 
to  recover  a  debt  already  due,  a  right  of  action  vests  in  the 
party  grieved  as  soon  as'  the  grievance  is  committed  ;  but  it  is 
otherwise  of  a  common  informer,  who  has  no  interest  till  judg- 
ment. 

Heath  and  Wilson,  Justices,  of  the  same  opinion. 

Rule  absolute. 


Wallace  against  King  and  Others. 

Trot«r  win   rpHIS  was  an  action  on  the  case  for  selling  goods  distrained 
goods^irrL  f<>f  ^ ^^^  iu  arrcar,  before  five  days  had  expired  next  after 

guhriyioid   the  distrcss  was  taken  and  uoticc  giveu.    The  declaration  con-* 

under  A  dis-  _ 

treu,  the  sisted  of  three  counts:  the  first  .count  was  for  an  excessive  dis- 

^"2.^  19.  ^^^^  *  ^^^  second,  for  an  irregular  distress ;  and  the  third  was 

1.19.  having  io  trover  for  the  goods  distrained, 
that  the  par-      Plea,  general  issue — Not  guilty. 

ty  aeUing 

dhould  not  be  deemed  a  trespasser  ab  tntfio,  and  baring  given  an  action  on  the  case  to  the  party  grieved 

by  such  sale.    The  five  days  allowed  before  a  distress  can  be  sold,  are  mdtaive  of  the  day  of  sale  (a). 

<2.  Whether  goods  distrained  in  the  parish  of  ^.  can  be  appraised  by  q>praisers  sworn  before  the  con- 
ttaUe  of  the  parish  ofSn  each  parish  being  in  the  same  Hundred,  but  in  different  divisions,  and  each 
having  difierent  constables? 


(a)  [But  trorer  will  lie  for  goods 
taken  under  a  wrongful  distrew,  Ship- 
wick  y.  Bkmckard,  e  T,  R.  298,  that 
isy  under  such  a  distiew  as  rince  the 
statute  1 1  Geo.  2.  c.  19.18  properly  the 
subject  of  an  action  of  trespass ;  as  to 
which  see  WkUcrbourne  t.  Morgan, 


11  East,  995.  Muimg  v.  KetMe,  t 
Campb.  N.  P.  C.  1 15.  Owen  ▼.  L^h, 
3  B.  &  A.  470. 

A  party  who  purchases  goods  under 
a  distress  irregularly  conducted,  has  a 
sufficient  titk  to  maintain  trover. 
Ljfon  V.  Weldon,  2  Buigh.  334.] 

The 
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The  cause  came  on  to  be  tried  before  Lord  Loughborough  at 
the  Sittings  after  last  Hilary  Term  at  Westminster. 

At  the  trial  it  appeared  that  the  Plaintiff  held  three  rooms  of 
the  Defendant,  Kingf  in  Oxjbrd-streetj  in  the  parish  of  5^.  Mary^ 
le^tone.  That  three  quarters  of  a  year's  rent  being  in  arrear, 
the  Defendant  Kingt  together  with  the  Defendants  Freeman^ 
Cooper,  and  JVenham  (who  were  assistants  to  King),  on  Saturday 
the  i2th  of  May,  1787»  distrained  the  Plaintiff's  goods^  made 
an  inventor}',  and  gave  a  regular  notice  of  sale.  On  T^hursdagf 
afternoon.  May  the  1 7th,  they  removed  the  goods  and  sold  them. 
The  appraisement  was  made  by  appraisers,  who  were  sworn 
before  one  John  Wood,  who  was  constable  of  the  parish  of  St*  [  14  ] 
Georges  HanaoeT'Square,  and  twtfor  the  parish  of  St.  MaryAe^ 
bonei  and  who  was  cbosen  by  the  vestry  of  St.  Georges,  and 
returned  and  sworn  in  constable  at  the  leet  of  the  Dean  and  , 
Chapter  of  Westminster.  It  was  proved  that  the  parishes  of  St. 
Mary-le'ione  and  of  St.  Georges  were  both  in  the  hundred  of 
Ossulstone  (which  has  five  divisions,  viz,  Holbom,  Finsbury,  The 
Tower,  Kensington,  and  Westminster),  but  that  St.  Mary^le^ion^ 
was  in  ihe. Holbom  division,  and  St.  Georges  in  the  Westminster 
division,  and  that  no  part  of  Westminster  extended  into  the  parish 
of  &.  Mary-le-bone. 

It  was  contended  at  the  trial  by  Bond,  Seijt.,  1st,  That  the 
Defendants  could  not  legally  sell  the  distress  before  Friday, 
May  ]8tb,  as  the  party  distrained  must  have  iiill  five  days  to 
replevy  bis  goods  in,  next  after  the  distress  wa9  taken  and  no- 
tice given  (a).  2dly,  That  the  appraisement  was  not  regular, 
not  being  under  the  inspection  **  of  the  constable  of  the  hundred, 
parish,  or  place,  Hvhere  such  distress  was  takenJ* 

Lord  Loughborough  thought  these  points  proper  to  be  ar- 
gued in  court,  and  also  whether  trover  would  lie.  He  there- 
fore directed  a  verdict,  to  be  entered  on  the  count  in  trover  for 
the  value  of  the  goods,  and  that  the  Court  should  be  moved  for 
a  mle  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and 
a  nonsuit  entered. 

A  rule  to  shew  cause  having  been  ol^tai^ed.  Band,  Seijt)  ar* 
gued  that  the  statute  of  2  fF.  4*  M.  (6),  the  first  act  which  gave 
landlords  a  power  to  sell  the  tenant's  property,  had,  out  of  mercy 
to  the  tenant,  allowed  him  five  full  days  in  which  he  might  make 
replevin.     In  order  therefore  to  give  effect  to  the  intention  of 

(a)  2  W.is  M.  Sets.  1.  c.  5.  i.i.  (b)  Sea.  I.  e.S.  i.9. 

the 
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the  statute,  those  five  days  must  be  reckoned  exclusive  both  of 
the  day  on  which  the  distress  was  taken,  and  also  of  the  day 
when  the  sale  was  made.     ' 

But  this  objection  the  Court  over-ruled,  saying,  that  on  the 
Thursday  afternoon,  five  days  from  the  time  of  the  distress,  had 
completely  expired. 

He  then  argued,  that  where  a  constable,  without  any  special 
warrant  from  a  magistrate,  is  intrusted  with  the  execution  of 
any  powers,  either  by  common  law  or  by  statute,  he  can  only 
execute  them  within  the  parish  or  district  of  which  be  is  ap- 
pointed constable.  For  this  he  cited  2  Ld.  Raym.  1296,  the 
Qjieen  v.  Tooley^  1  Salk.  175,  case  of  the  village  of  Charley^  Foster's 
Craom  La^w^  SI  2,  2  Blac.  Rep.  1 135,  Hill  v.  Barnes^  and  Blatcher 
V.  Kemp{a)  (tried  before  Lord  Mansfield  on  the  Home  Circuit,  at 

the 

(a)  Blotch  V.  Kempt  Maiditone  Summer  Assizes,  1782. 

This  was  action  of  trespass  for  entering  Plaintiff's  bouse.  Defendant  had 
acted  under  a  warrant  from  a  justice  of  peace  to  search  for  nets,  the  warrant 
on  being  produced  was  directed  **  To  the  Constable  of  Shtphome,  to  Samuei 
**,  Carter^  and  to  all  other  qfficert  of  peace  in  the  county  of  Kent.**  Evidence 
was  g^ven  that  the  Defendant  was  borsholder  of  the  hundred  of  Little  Pedk^ 
ham,  which  adjoined  to  the  hundred  of  Shipbome,  in  which  the  Plaintiff's 
house  was  situated. 

Peckham,  for  the  Defendant,  contended  that  he  was  constable  for  the 
county,  and  came  within  the  warrant,  which  was  directed  to  aU  officers  of  the 
peace  in  the  county  of  Kent. 

Erdnne  and  G,  Bond,  for  the  Plaindfl^  argued  that  when  a  justice  directed 
a  warrant  generally  to  a  constable  of  a  given  district,  and  all  other  peace  o^ 
ficers  within  the  county,  it  was  reddendo  nngvla  singulis  to  the  constable  of 
each  Strict  in  the  county  according  as  the  warrant  might  require  execution 
in  any  part  of  the  county.  But  no  justice  could  by  such  a  warrant  authorize 
a  constable  of  one  hundred  to  act  in  another,  without  specially  appointing 
bun  so  to  do.  This  was  a  wise  and  politic  regulation,  for  if  the  execution  of 
warrants  were  given  to  mere  strangers,  force  would  often  be  repelled  by 
force,  and  infinite  mischief  would  attend  the  departure  from  the  antient  rules 
of  local  magistracy.  If  the  Defendant  not  being  constable  of  Shtpbome,  had 
been  required  to  execute  the  warrant  and  had  refused,  he  could  not  have 
been  punished  for  his  refusaL  He  was  only  a  volunteer,  neither  generally 
described  in  the  warrant  nor  specially  named,  and  was  not  entitled  to  notice 
under  the  statute. 

Lord  Mansfield^ — ^This  is  a  most  unjust  action,  Plundff  having  received 
no  sort  of  damage,  and  Defendant  having  acted  bon&Jide»  I  therefore  wished 
much  to  get  rid  of  it.  But  the  law  is  correctly  brought  to  my  recollection, 
and  I  am  sorry  to  find  it  with  the  PlaintiC  No  constable  can  act  under  a 
warrant, out  of  his  district:  it  is  certainly  to  be  taken,  reddendo  singula  jm- 

guUs. 
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the  Sammer  Assizes  1782).  The  Defendant,  in  the  present  case,  1788. 
coald  not  be  supposed  to  have  authority  in  the  county  at  large, 
as  he  was  appointed  under  a  particular  franchise,  at  the  leet  of 
the  Dean  and  Chapter  of  Westminster.  The  statute  2W.Sf^  M.  t.  5. 
directs  that  the  overplus  of  the  money  arising  from  a  sale  of  the 
distress,  shall  be  left  in  the  hands  of  the  known  officjer  of  the 
district,  but  by  no  means  intended  that  a  stranger  should  inter- 
fere. If  it  were  permitted  to  the  constable  of  one  parish,  to 
step  out  of  his  line,  and  exercise  his  office  in  another,  it  would 
open  a  door  to  numberless  frauds  upon  tenants. 

If  then  the  Defendants  had  exceeded  their  authority  and  dis- 
obeyed the  statute,  they  were  evidently  wrong  doers,  and  their 
selling  the  property  of  the  Plaintiff  was  a  tortious  conversion. 
Trover  therefore  might  well  be  supported.  The  legality  of  the 
sale  of  a  distress  has  often  come  in  question  in  an  action  of  trover,  [  16  ] 
as  appears  from  the  case  of  Walter  v.  RumbaU^  4  Mod.  885,  and 
Lord  Baym,  53.  Although  the  statute  1 1  Geo.  2.  c.  IQ.  s.  19* 
declares  that  a  party  making  an  irregular  sale  of  a  distress,  shall 
not  be  deemed  a  trespasser  ab  initio^  yet  it  gives  an  action  on 
the  case  to  the  party  aggrieved,  to  recover  satisfaction  for  the 
special  damage  sustained.  Trover  is  an  action  on  the  case 
suited  to  the  special  damage  sustained,  viz.  the  sale  and  con- 
version of  the  Plaintiff's  goods.  Under  this  statute  therefore^ 
as  well  as  at  common  law,  trover  is  here  the  proper  form  of 
action. 

Marshall^  Serjt.,  for  the  Defendant,  argued,  that  since  the 
statute  of  1 1  Geo.  2.  (a)  had  given  an  action  on  the  case,  and  de- 


ge&i,  I  remember  a  famous  case  at  Norwick^  where  it  was  so  determined. 
The  reasons  ^ven  by  the  counsel  for  the  Plaintiff  are  good  ones;  they  weighed 
with  me  in  the  Norwich  case.  This  warrant  is  directed  **  To  the  constable 
>rMy  to  Samuel  Carter^  and  to  all  other  peace  officers;"  the  De- 


fendant is  nather  constable  of  S/apbome  [see  the  observations  of  Bayley,  J. 
1  B.  and  C  293.]  nor  Samuel  Carter,  and  the  general  direction  is  to  be  taken 
to  each  within  his  district  Therefore  as  the  warrant  was  not  directed  to 
the  Defendant,  he  cannot  justify  under  it,  and  Plaintiff  must  have  a  verdict 
ktu,  ' 


[So  where  a  warrant  was  directed 
"  to  A.  B.  to  the  constables  of  W,  and 
^  to  all  other  his  Majest/s  officers ;"  * 
it  was  held  that  the  .constables  of  W. 
(their  names  not  being  inserted  in  the 


warrant)  could  not  execute  it  out  of 
their  dbtrict,  R.  v.  Wdr,  1  B.  &  C. 
288.  See  also  Milton  v.  Green,  5 
East,  233.] 
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clared  that  the  party  selling  the  distress  should  not  be  deemed 
a  trespasser  ab  initio^  trover  could  not  be  maintained.  If 
trover  could  be  brought  against  the  Defendants,  it  might  also 
be  brought  against  the  buyer  under  the  sale  of  a  distress. 

The  Court,  without  deciding  whether  the  constable  had  ex- 
ceeded his  authority,  were  clearly  of  opinion,  that  the  count  ia 
trover  on  which  the  verdict  was  taken,  could  not  be  supported^ 
not  being  a  remedy  which  could  be  pursued,  since  the  statute  of 
1 1  Geo.  2.  c.  ig.  as  it  tended  to  place  the  landlord  in  the  same 
situation  as  before  the  passing  of  the  act,  by  considering  him  as 
a  trespasser  ab  initio* 

Rule  absolute. 


CASES 
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Court  of  COMMON  PLEAS, 
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Fielder  against  Starkin. 

npHIS  was  an  action  on  the  warranty  of  a  mare,  <^  that  she  Where  a 
**  was  sound,  'quiet,  and  free  from  vice  and  blemishJ*  been  add 


Plea,  Non^-assumpsitf  on  which  issue  was  joined. —  ^^ 

The  cause  came  on  to  be  tried  at  the  last  Assizes  at  Thetfbrd,  which,  it  can 

before  Mr.  Justice  Ashhurst,  and  a  verdict  found  for  the  Plain-  prov«S?wM 

ti£     It  appeared  on  the  trial,  from  the  learned  judge's  report,  unMund  at 

that  the  Plaintiff  had  bought  the  mare  in  question  of  the  defend-  m^^  the 

ant  at  Winnelfm,  in  the  month  of  March  1787  for  30  guineas,  ^*if^ 

and  that  the  Defendant  warranted  her.  sound,  and  free  from  vice  action  on  the 

and  blemish. — Soon  after  the  sale,  the  Plaintiff  discovered  that  ^Hthoul^ 

ther  the 
horse  being  rehimed  or  notice  given  of  the  unaoundneti  (a). 

(a)  [But  wbere  there  is  an  agree-  v.  Hannay,  3  Esp.  N.  P.  C  82.  And 
ment  to  take  the  horse  back^  if  on  unless  the  horse  has  been  accepted 
t3M  he  ahall  be  found  faul^,  though  again  by  the  vendor,  the  contract  wiU 
accompanied  with  an  ejtpreu  war-  not  be  rescinded,  and  money  had 
ranty,  it  is  incumbent  on  the  pur-  and  received  cannot  be  maintained, 
chaser  to  return  the  horse  as  soon  as  Payne  v.  Whale^  7  East,  274.  Unless 
the  fiuilts  are  discovered,  unless  the  -  by  the  terms  of  the  contract  the  pur- 
seiler  hy  a  subsequent  misrepresenta-  chaser  alone  may  rescind  it.  Tuwert 
tioD  induce  him  to  prolong  the  trial,  v.  BarreH,  1  T.  R.  156.  If  the  horse 
Adam  T*  Sichardiy  pott,  y oh  lu  p.  573.  has  been  returned,  the  damages  re- 
So  the  horse  must  be  returned,  before  covered  in  an  action  on  the  warranty 
the  purchaser  can  mluntain  assumpsit  will  be  the  price  of  the  horse ;  if  the 
for  moaeiy  had  and  received,  as  upon  horse  has  been  kept,  the  difierence 
a  contract  rescinded.  Towers  v.  iar-  between  the  value  and  the  price. 
reti^  1  T.  R.  133;  and  it  must  be  re-  Catwell  v.  Coare,  1  Taunt.  566.  Un- 
turned within  a  reasonable  time ;  per  less  the  horse  has  been  tendered,  the 
Buller,  J.  ibkL  136.  And  in  the  same  purchaser  cannot  recover  the  ez- 
s^Oe  as  when  sold,  and  not  dimi-  penses  of  hh  keep,  ibid* 
nished  in  value  by  doctoring.    Curtit 

c  2  she 
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she  was  unsound  and  vicious  (a),  but  kept  her  three  months 
after  this  discovery,  during  which  time  he  gave  her  physic  and 
used  other  means  to'  cure  her.    At  the  end  of  the  three  months 
he  sold  her,  but  she  was  soon  returned  to  him  as  unsound. 
After  she  was  so  returned.  Plaintiff  kept  her  till  the  month  of 
October  ITS?)  aod  then  sent  her  back  to  the  Defendant  as  un- 
sound, who  refused  to  receive  her.     On  her  way  back  to  the 
Plaintiff's  stable,  the  mare  died,  and  on  her  being  opened,  it 
was  the  opinion  of  the  farriers  who  examined  her,  that  she  had 
been  unsound  a  full  twelvemonth  before  her  death.     It  also  ap- 
peared that  the  Plaintiff  and  Defendant  had  been  often  in  com- 
pany together  during  the  interval  between  the  month  of  Marc^^ 
when  the  mare  was  sold  to  the  Plaintiff,  and  Octoberj  when  he 
sent  her  back  to  the  Defendant;  but  it  did  not  appear  that  the 
Plaintiff  had  ever  in  that  time  acquainted  the  Defendant  with 
the  circumstance  of  her  being  unsound.   The  jury  found  a  ver- 
dict for  the  Plaintiff  with  30  guineas  damages* 

Le  BlaTK,  Seijt,  having  obtained  a  rule  to  shew  cattse^  why 
the  verdict  should  not  be  set  aside  and  a  nonsuit  entered; 

Adttir^  Serjt.,  shewed  cause.  Three  questions  arose  in  this 
case  upon  which  the  jury  had  a  right  to  decide.  1st,  Whether 
there  was  a  warranty  from  Defendant  to  Plaintiff? — dd^  Wbe^ 
ther  such  warranty  was  true  or  false? — dd,  Whether  the  Plains- 
tiff  returned  the  mare  to  the  Defendant  and  gave  hioi  notice  of 
the  being  unsound  within  due  time  ?  These  were  clearly  ques- 
tions of  fact  which  it  fell  within  the  province  of  the  jury  to  de- 
termine. Although  it  has  been  sometimes  considered  as  a  ques- 
tion of  law,  what  shall  be  reasonable  notice  and  due  diligence, 
yet  in  the  present  case,  whether  the  plaintiff  returned  the  mare, 
and  gave  notice  of  her  unsoundness  in  due  time,  is  a  questioa 
of  fact,  depending  upon  the  situation  of  the  partieS)  their  places 


(a)  The  instances  of  which,  were 
that ''  she  was  a  roarer,  had  a  thttrough 
pin  through  ike  kock^  and  had  a 
swelled  hock  from  Inching,** 

[Boaring  is  not  unsoundness,  unless 
h  procecdfrom  some  disease  or  oipinic 
infirmity  which  renders  the  horse  in- 
capable of  performing  his  usual  func- 
tions. Bastett  V.  Co^^  2  Campb. 
N.  P.  C.  523.  Ontlow  V.  Eamei^  2 
Stark.  N.  P.  C  81.  Any  infirmity 
which  renders  a  horse  unfit  for  pre- 
sent service,  is  an  unsoundness.    Et" 


ton  V.  Brogden,  4  Campb.  N.  P.  C. 
SSI.  I  Stark.  N.  P.  C.  1S7,  S.  C. 
but  see  Garment  v.  Barn,  S  E/sp, 
N.  P.  C.  673.  Crib-bitiaff  is  said  not 
to  be  an  unsoundness  wiuun  a  gene- 
ral warranty.  Broennenbur^y*  Ht^ 
cock.  Holt's  N«  P.  C.  630;  see  also 
the  note  by  the  reporter.  A  cough, 
unless  it  be  a  temporary  manoy 
merely,  has  been  held  to  be  an  yxth- 
soundness.  ShUlitoe  v.  Claridge,  2 
Chitty's  Rep.  425.] 


of 
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lyf  abode,  and  the  facility  of  communication  between  tfaem.  As  .I1^B6« 
the  jarj  have  decided  in  favour  of  the  PlaintiiT  upon  these  facts, 
die  Court  will  not  now  interfere.  It  is  plain  that  the  jury  gave 
DO  credit  to*that  part  of  the  evidence  which  tended  to  shew,, 
that  the  Plaintiff  and  Defendant  were  seen  together  afler  the 
mare  was  discovered  to  be  unsound,  and  that  the  Plaintiif  at 
that  tinne  neglected  to  give  notiee  to  the  Defendant.  This 
Beglect  if  it  had  been  proved,  wpuld  have  been  perhaps  a  waiver 
of  the  right  to  return  the  mare,  but  as  the  verdict  is  found,  this 
evidence  must  be  taken  to  be  false.  The  jury  have  exercised 
a  discretion,  which  they  have  a  right  to  exercise,  of  b^ieving 
or  disbelieving  any  part  of  the  evidence,  and  of  which  discre- 
tionary power  many  instances  have  occurred. 

Z>  BhtnCf  in  support  of  the  rule,  confined  himself  to  the 
question,  Whether  the  Plaintiff  had  us^d  due  diligence  to  rec- 
tum the  mare  to  the  defendant,  and  had  given  reasonable  notice 
of  her  being  unsound?  This,  he  argued,  was  a  question  of  law, 
arising  out  of  facts.  The  undisputed  facts  were,  that  Plaintiif 
had  early  discovered  the  unsoundness  of  the  mare,  but  he  took 
BO  pains  to  make  inquiry  for  the  Defendant,  tp  give  him  no- 
tice of  the  mare  being  unsound,  or  to  return  her  till  six  months  [  19  } 
after  he  knew  she  was  unsound.  The  inference  of  law  from 
these  fiicts  must  be^  that  he  has  not  used  due  diligence,  nor 
given  reasonable  notice  to  the  Defendant.  This  is  like  the  case 
of  A  bill  of  exchange  being  dishonoured,  where  it  is  necessary 
in  order  to  make  fte  indorser  liable,  that  the  holder  of  the  bill 
sboald  use  due  diligence  and  give  reasonable  notice  to  the  in- 
dorse. But  in  sueh  case  what  is  due  diligence  and  reasonable 
notice^  is  a  question  of  law  arising  from  particular  circum- 
stances (a). — The  Plaintiff  in  the  present  case,  was  so  far  from 
returning  the  mare  in  proper  time  after  he  knew  her  to  be  un- 
sound, that  he  endeavoured  by  every  method  to  cure  her,  and 
exerted  the  highest  act  of  ownership,  by  selling  her  to  a  third 
person. 

Lord  LouGU30R0UGH. — Where  there  is  an  express  VEMYanty 
the  warrantor  undertakes  that  it  is  true  at  Ihet  tkne  of  making 
it  If  a  horse  which  is  warranted  sound  at  the  time  of  sale, 
be  proved  to  have  been  at  that  time  unsound^  it  is  not  necessary 

(a)  Tindal  v.  Brown,  Term  Rep.  B.  R.  vol,  i.  p.  167. 

that 
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1786.  that  he  should  be  returned  to  the  setter.  No  length  of  time 
-p^^  elapsed  after  the  sale,  will  alter  the  nature  of  a  contract  ori- 
ginally false.  Neither  is  notice  necessary  to  be  given.  Though 
the  not  giving  notice  will  be  a  strong  presumption  against  the 
buyer,  that  the  horse  at  the  time  of  the  sale  had  not  the  defect' 
complained  of,  and  will  make  the  proof  on  his  part  much  more 
difficult.  The  bargain  is  complete,  and  if  it  be  fraudulent  on 
the  part  of  the  seller,  he  will  be  liable  to  the  buyer  in  damages^ 
without  either  a  return  or  notice.  If  on  account  of  a  horse  war- 
ranted sound,  the  buyer  should  sell  him  again  at  a  loss,  an  ac- 
tion might  perhaps  be  maintained  against  the  original  seller,  to 
recover  the  difiference  of  the  price  (a).  In  the  present  case  it 
appears  from  the  evidence  of  the  farriers  who  saw  the  mare 
opened  that  she  must  have  been  unsound  at  the  time  of  the  sale 
to  the  plaintiff. 

Gould,  J.  of  the  same  opinion,  remembered  many  cases  of 
express  warranty,  where  a  return  was  not  held  to  be  necessary. 

Heath,  J. — If  this  had  been  an  action  for  money  had  and. 
received  to  the  plaintiff's  use,  an  immediate  return  of  the  mare 
would  have  been  necessary;  but  as  it  is  brought  on  the  express 
warranty,  there  was  no  necessity  for  a  return  to  make  the  De- 
fendant liable. 
[  20  ]  Wilson,  J*  of  the  same  opinion,  recollected  a  cause  tried, 
before  Mr.  Justice  Butter^  at  Nisi  prius^  where  the  Defendant 
had  sold  the  Plaintiff  a  pair  of  coach-horses  and  warranted 
them  to  be  six  years  old,  which  were  in  reality  only  four  years 
old.  It  was  contended  that  the  Plaintiff  ought  to  have  returned 
the  horses;  but  Mr.  Justice  Butter  held,  that  the  action  on  the 
warranty  might  be  supported  without  a  return*  As  to  part  of  the 
evidence  being  contrary  to  the  verdict,  the  jury  have  a  right  to 
use  their  discretion  either  in  believing  or  disbelieving  any  part 
of  the  testimony  of  witnesses. 

Rule  discharged  (6). 

(a)  [8.  P.  per  Mansfield,  C.  J.  in      p.  136.    Dr.  Compton's  case,  there 
Catweilv,  Coare,  1  Taunt.  S6B.]  cited. 

(b)  Sea  Term  Rep.  B.  R.  vol  i. 


Alexander 
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Alexander  against  Comber.  ^788\ 

npROVER  for  sheep*— Tried  before  Mr.  Justice  Gn^^  at  the  The  Statme 

"*•  last  Assizes  at  East  GrinsteaeL  It  appeared  that  the  Plain-  ^J"^ 

tiff  had  agreed  to  bay  the  sheep  of  the  Defendant  at  Lewes  a  parol 

Fair,  and  to  take  them  away  at  a  certain  hour.    There  was  no  [fl^^^^l^ 

mooqr  paid,  nor  any  sheep  delivered.     The  Plaintiff  not  com-  witbmit 


iug  at  the  time  appointed  time*  nor  sending  to  take  the  sheep,  est  or  de^ 
the  Defendant  sold  them  to  another  person.    Verdict  for  the  ^T^*  ^^^ 

TO  •   .'tr  giving  the 

x^laintlil.  buyer  any 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict  ^^^j^ 
should  not  be  set  aside,  and  a  nonsuit  entered ;  »^^  cue 

Bondy  Serjt.,  argued  against  the  rule^  that  as  the  sheep  were  buyo- om-^ 
sold  to  the  Plaintiff,  there  was  a  sufficient  property  in  him  to  P^  "'^ 
maintain  the  action ;  and  as  they  were  re-sold  by  the  Defend-  agunst  the 
ant,  a  sufficient  conversion  on  his  part.  tSlfSbemto 

But  the  Court  held,  that  the  statute  of  frauds  prevented  any  •notherpeiu 

SOB       \7n*n. 

property  from  vesting  in  the  Plaintiff,  so  as  to  enable  him  to  anOeif  iu« 
maintain  trover,   there  beinir  neither  earnest,  delivery,  nor  ^"f^^diau, 

^  .  .  .  °  »  ^»  It  18  not 

agreement  m  wntmg.  within  that 

Wilson,  J.,  observed,  that  where  a  sale  is  not  immediate  it  '^^^ 
is  not  within  the  statute  of  frauds,  such  as  a  contract  to  pur- 
chase a  carriage  when  it  shall  be  built,  and  the  like. 

Rule  absolute  (a). 

(a)  See  4  Bun:.  S101»  CSt^Um  v.  ft  S.  178.    GarhuU  ▼.  Watson^  S  B. 

Andreufg, — 1  Strange^  506,  TaweriY.  &A.618.    As  to  the  delivery  tuffi- 

%  Jokn  OAome,  cient  to  constitute  an  acceptance  of 

[See  also  Bomdeau  y.  Wyatt^  pott^  goods  within  the  Statute  of  Fraudsy 

voL  II.  pi  6 J.    Grovet  v.  Buck,  5  M.  tfide  pott*  vol.  u.  p.  316,  noie  (a).] 


Camden,  Calvert,  and  Kino,  against  Edie.  [21] 

npHE   Plaintiffs  having  brought  twenty-five  actions  on  a  Defeodanu 

policy  of  insurance  against  the  Defendant  and  others,  a  ^!^u 

nde  was  obtained  to  consolidate;  by  which  it  was  ordered  deracon. 

(among  other  things)  that  the  Defendant  should  be  at  liberty  ^\e  not'to 

to  prosecute  a  bill  filed  by  them  in  the  Exchequer,  upon  their  ^^^7 

undertaking  not  to  file  any  other  bill  against  the  Plaintiffs  for  cannot  do  it| 

an  injunction,  nor  to  bring  «  any  writ  oferrorP  b^"^^ 

The  cause  went  to  trial,  and  a  verdict  was  found  for  the  error  on  Uie 

.  ^  record.  But 
tbe  Court  will  not  grant  an  attachment  agabit  the  Attorney  for  having  brouffht  such  writ  of  error,  if 
it  ifpeuv  that  it  was  not  done  fir  delagf,  and  that  he  was  kd  into  a  muUUc$  (a). 

(a)  [See  Baddefy  y.Shtifio,  8  T^unt.  454.] 

Plaintiffb 
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1786*     Plaintiffs  for  a  total  loss. .  The  costs  were  taxed  and  paid  by 

^  the  Defendant's  Attorney,  and  the  damages  settled  between  the 

and  othen    parties  themselves,  who  had  an  open  account  with  each  other. 

^1^      All  the  other  Defendants  (except  one,  who  became  a  bankrupt) 

paid  their  subscriptions. 

The  Plaintifis'  Attorney  was  afterwards  served  with  an 
allowance  of  a  writ  of  error  in  this  cause ;  upon  which  a  rule 
was  obtained  in  Easter  Term  last  to  shew  cause  why  an  attach- 
ment should  not  issue  against  the  Defendant's  Attorney  for 
contempt  and  breach  of  the  consolidation  rule,  and  why  all 
further  proceedings  on  the  allowance  of  the  writ  of  error  should 
not  be  stayed.  On  shewing  cause  against  this  rule,  it  appear- 
ed by  the  affidavit  of  the  Defendant's  Attorney,  that  he  had 
consulted  some  very  eminent  Counsel,  who  gave  it  as  their  opi- 
nion, that  there  was  manifest  error  in  the  record ;  upon  which, 
and  also  conceiving  that  the  Defendant  was  only  bound  by  the 
rule  not  to  bring  a  writ  of  error  for  delaj/y  he  brought  the  writ 
of  error  in  question,  the  damages  and  costs  being  previously 
satisfied. 

On  this  the  Court  called  upon  the  Defendant's  Counsel  (who 
were  Bond,  Cociell,  Ruimington,  and  MarskcUly  Serjts.)  to 
point  out  the  error  on  the  record. 

They  stated  the  stat  25  6.  9.  c.  44.  which  enacts,  ^*  that  no 
<<  person  or  persons  shall  make  any  policy  of  assurance,  wlth- 
<*  out  inserting  in  such  policy  his,  her,  or  their  own  name  or 
<<  names,  as  the  person  or  persons  interested  therein",  &c.  and 
that  every  policy  made  **  contrary  to  the  statute,  should  be 
<*  void."  By  the  declaration  it  appeared  that  the  action  was 
brought  jointly  by  the  Plaintifis  Camden,  Calvert,  and  King, 
stating  that /A^  caused  to  be  made  apolicy»  purporting  thereby, 
and  containing  therein,  that  "  Messrs.  Camden  and  Calvert 
[  22  3  ^  (leaving  out  King)  as  well  in  their  own  names  as  in  the  name 
**  and  names  of  every  other  person",  &c.  &c.  and  averring  that 
the  assurance  so  made  was  made  for  the  benefit  and  on  the  ac- 
count of  them  (the  Plaintifis),  and  that  they  were  interested  in 
the  premises,  &c. 

This  omission  of  the  name  otKing  in  the  policy,  as  stated  in 
the  declaration,  was  a  radical  defect,  which  nothing  could  cure, 
inasmuch  as  it  avoided  Uie  policy  itself(a).    Though  there  was 

no 

(a)  WiU<mBXid  othen  v.  Eeatton,     Tenn,  1787.  —  There  were  several 

tried  at  GuddhaU,  after  Mkhadmas     Plaintifl^  and  policiet  made  in  the 

*•  name 
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no  authority  decided  expreftsly  on  this  point,  yet  it  was  the  ge-      1788. 
neral  opinion  of  persons  conversant  in  actions  of  this  sort,  that     ^ 
the  terms  of  a  consolidation  rule  only  were  meant  to  restrain  the    and  oUwra 
party  finom  bringing  a  writ  of  error  merely  for  delajfj  but  not  to      *^^ 
extend  to  any  manifest  pregnant  error  on  the  record.  Tliat  the 
writ  in  the  present  case  was  not  brought  for  delay,  was  evident,  a^ 
the  damages  and  costs  were  paid  immediately  after  the  verdict. 

Adair^  Le  Blanc^  and  Lawrence^  Seijts.,  for  the  Plaintifis, 
in  support  of  the  rule,  contended  that  by  the  terms  of  the  rule 
the  Defendant  was  bound  generally  not  to  bring  any  writ  of 
error ;  the  meaning  of  which  was,  that  after  a  fair  trial  had 
been  obtained,  and  substantial  justice  done,  no  writ  of  error 
whatever  should  be  brought.  It  was  like  a  release  of  all  errors 
in  a  warrant  of  attorney.  In  a  legal  impediment  like  the  pre- 
sent, where  the  error  is  against  the  justice  of  the  case,  the  Court 
will  bind  the  party  down  to  the  terms  of  his  consent.  The  rule 
is  an  tmdertaking  to  abide  by  whatever,  from  the  event  of  the 
trial,  should  appear  to  be  the  justice  of  the  case.  The  Defend- 
ant may  resort  to  equity  for  any  purpose,  except  that  of  an  in- 
junction,  if  there  are  any  real  merits.  But  this  proceeding  is 
contrary  to  good  faith.  If  the  Plaintiff  had  been  aware  of  the 
error  pretended,  he  might  have  precluded  it  expressly  by  the 
rule,  or  gone  on  with  all  the  other  actions.  If  the  Court  should 
allow  this  writ  of  error  to  be  brought,  the  Plain  tiff  will  remain 
without  redress,  as  the  policy  was  vacated  and  discharged.  On 
a  Judge's  order  to  plead  issuably,  a  Defendant  is  not  permitted 
to  ple^d  the  statute  of  limitations,  which,  though  a  legal,  is  not 
a  conscientious  plea.  So  far  from  this  rule  relating  only  to  [  83  ] 
errors  for  delays  that  if  the  words  *^for  delay"  had  been  in- 
serted, they  should  have  objected  to  them.  Executors  of  Wright^ 
Bart.  V.  Nuttj  Term  Rep.  B.  R.  vol.  i.  338. 

An  aflSdavit  was  read  of  the  Plaintiffii'  Attorney,  that  the  De- 
fendants were  partners  tx  the  time  of  effecting  the  policy,  and 
as  such  jointly  interested  in  tlie  ship  and  cargo. 

Lord  LouGHBOBOUQH. — It  is  contrary  to  justice  to  permit 
the  Defendant  to  proceed  in  the  writ  of  error,  since  he  has  by 
his  own  act  and  consent  prevented  the  Plaintiff  from  pursuing 
the  common  course  of  law  in  die  other  actions. 

Cur.  advis.  vult. 

Bane  of  «*  Mr.  William  WUion  and     tice  B^Uer  held  the  polky  was  void 
ike  reit  of  the  ownert*\  Sfc.    Mr.  Jus*      under  the  statute  25  G.  5,  c,  44 

In 
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1788.         In  this  Term  the  Court  said,  it  was  not  regular  to  take  notice 

p, of  the  extra  opinions  of  Counsel,  yet,  as  the  Attorney  appeared 

and  othen    to  have  been  led  into  a  mistake,  discharged  that  part  of  the  role 
^1^      which  related  to  the  attachment  against  him,  but  made  the  other 
part  absolute  with  costs,  for  staying  the  allowance  of  the  writ  of 
error. 


Schools  against  Noble,  Lett,  and  Byrne^ 

Where  there  mHE  Plaintiff  brought  trespass  against  the  Defendants  for 

•re  many  M_  -  ,  ,  ^x  t»     -%  •»■ 

defendants,  breaking  and  entering  his  house,  &c.    Defendants  IjCtt 

to tir^?  and  ByfTie  had  suffered  judgment  to  go  by  default  Noble  went 
obtain  a  verw  on  to  trial,  and  obtained  a  verdict.  Damages  were  assessed 
oSen  suffer  Against  Leit  and  Byrne  at  one  halfpenny  each.  On  which, 
ia^^meaihy  Buntiington^  Serjt,  obtained  a  rule  to  shew  cause  why  the  costs 
Court  win  which  might  be  taxed  against  Lett  and  Byrne  on  the  judgment 
coi^^and  ^7  default,  and  the  damages  assessed,  should  not  be  deducted 
^hmages  on  out  of  the  costs  taxcd  to  Noble  on  the  Postea,  and  allowed  to  the 
fg^£^''i^  Plaintiff,  and  in  the  mean  time  execution  against  them  stayed. 
fauU  to  be  This  was  moved  on  an  affidavit,  stating  that  the  Defendants 
from  the  Lett  and  Byrne  had  acted  under  the  authority  of  NoUe^  who 
oosts  taxed    bad  undertaken  to  pay  the  damaires  and  costs. 

on  the  pos-  .  ;  . 

tea  to  those       Bondj  Serjt,  against  the  rule,  said  that  this  was  a  new  appli- 
who  haTa^   cation,  and  against  justice,  inasmuch  as  it  tended  to  deprive 
verdict  (a),    the  Attorney  of  that  lien  on  the  costs,  to  which  he  was  legally 
n^hasoidy  entitled.    But 
auch  a  li^        •  'The  Court  held  that  the  Attorney  can  only  have  such  a  lien. 

on  thecosts,  ''  ^ 

as  is  subject 

to  the  equitable  claims  of  the  parties  in  the  cause  {h\ 

[•24] 

(a)  [But  in  an  action  against  four  PulL  N.  R.  83.    Brown  r,  Sayce^  4 

d^endantfl,  where  there  was  a  verdict  Taunt.  59S.    But  the  King's  Bench 

wainst  onCy  and  three  were  acquitted,  will  not  in  general  suffer  a  setoff  of 

the  Court  refused  to  allow  the  costs  costs  until  the  Attome/s  Bill  has 

of  the  latter  to  be  deducted  out  of  been  dischaiy^  Middleton  v.  Ifitf, 

the  costs  due  from  the  former.  Mot'  l  M.  &  S.  940.   Stephen*  ▼«  Waton, 

decai  v.  Nuttings  Barnes,  145.  Bull  9  B.  &  C.  S3S.  Holrovd  v.  Breare, 

N.  P.  336.  S.  C.     See  Tidd*s  Pr.  4  B.  &  A.  43.  Tidd's  Pr.  340.  8th 

1029.  8th  EdiL]  EdiL    See  HaU  v.  0^,  2  Bos.  6c 

(d)  [See  Ntmei  v.  MotBgUam^pott.  Pull.  98.  where  Lord  Eldon,  C.  J., 

p.  917.  OCoimorv,  Murphy,  potLp,  expressed   himself  dissatisfied    with 

657.  Vaughany,  DavieSfpoit,y6Liu  the  rule  adopted  by  the  Common 

p.  440.  Denme  v.  EliioU,  pott,  vol  ii.  Pleas.    See  sJso  Worrali  v.  Johnson^ 

p.  587.  Emdin  v.  Dathey,  i  Bos.  Sc  2  Jac.  &  Walk.  916.] 

on 
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on  the  costs  as  is  subject  to  tbe  equitable  daims  of  the  parties  1788. 

in  the  cause^  and  therefore  made  the  Schools 

Rule  absolute.  g***^ 

See  3  W\Is.  396.  Barker  v.  Brahanu^^  Blac  8S6.  Thrugioui,  on  demise  of  *^  °^^^^^ 
Barnes,  t.  Crofter, 


Vernon,  Widow,  against  Wynne. 

TIEPLEVIN — several  avowries  for  rent  arrear.    Bunningion^  The  Bam- 
^^  Seijt,  moved  for  leave  to  pay  Q/.  into  Court,  being  the  ^^^y 
rent  specified  in  the  third  avowry,  on  payment  of  which,  and  w  the  rent 
the  costs  of  the  action,  all  further  proceedings  might  be  stayed,  forwhk^ 
Le  Blancj  Serjt.,  shewed  cause,  contending  that  in  this  action  '^^^ 
it  could  not  be  done,  because  it  would  be  permitting  a  Plaintiff^  wow  (a). 
to  pay  money  into  Court,  which  bad  never  yet  been  known,  an 
indulgence  of  this  kind  having  been  always  confined  to  De- 
fendants. 

Bunningtanj  in  answer,  cited  Salk,  597  •  Greg^s  case,  in 
which  an  Instance  is  mentioned  of  a  Plaintiff  in  Replevin  being 
permitted  to  bring  the  rent  into  Court;  and  RkhardsorCs  Prac* 
ike  qfthe  Common  PleaSf  voL  i.  p.  157.  He  contended  that  it 
might  be,  and  was  done,  in  all  actions  where  the  demand  was 
certain^  but  not  where  the  damages  were  unliquidated.  Salt. 
596.  Barneys  Notes^  429.  That  this  was  a  reasonable  applica- 
tion, and  the  demand  ciertain,  was  apparent  from  the  Defend- 
ant's own  avowry,  which  stated  only  9/.  to  be  due,  the  whole  of 
which  tbe  IHaintiff  offered  to  pay,  with  costs.  Kerby^  Seijt., 
Jmucus  Curue^  mentioned  that  he  remembered  in  an  action  of 
trespass,  where  the  Defendant  had  justified  for  non-payment 
of  rent  in  this  Court,  the  Plaintiff  was  permitted  to  pay  the 
rent  into  Court. 

Per  Curiam.  This  is  a  reasonable  application,  and  ought  to 
be  allowed. 

Rule  absolute. 
See  also  7  Mod.  147. 


(a)  [But  the  Court  will  not  stay 
pmeediqgs  on  tbe  a|^lication  of  the 
riaoD^fiponpt^fmeid  cfihe  eotU  up 
to  tke  time  of  tender,  where  a  tender 
Itas  been  made  after  the  distress,  but 
before  the  goods  rq)levied.  Hajpknu 


▼.  Shrole,  1  B.  &  P.  389.  In  what 
cases  the  Court  will  stay  proceeding 
at  the  instance  of  the  defendamU  in 
replevin,  see  Hodgkkwm  ▼.  Sm^ton, 
3  B.  &  P.  603.  Banks  v.  Brand,  5 
M.  &  S.  525.] 


Doe 
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1788.  Doe  on  the  several  Demises  of  Thomas  Davies  and 
James  Williams,  the  Younger,  against  Thomas- 
Williams. 

A  deed  of  ■p"  JECTMENT  for  three  acrefi  of  land  called  Portway^  tried 

tainh!g  the"  before  Mr.  Justice  Heath  at  the  last  Assizes  for  Hereford. 

r°!?*  A^  ^^^  ^^^^®  ^^  ^^®  lessors  of  the  Plaintiff-  was  founded  on  an  in- 

beioi^tn^  denture  of  release  of  the  23d  oi  October j  1781,  between  James 

"vrfI'Miden-  ^tti^^^i  the  elder,  James  Williams^  the  younger  (the  lessor  of 

joyed,  or  the  Plaintiff),  and  Thomas  Williams  (the  Defendant)  of  the  first 

taken  or  ao-  part;  James  Madder/ of  the  second  part;  and  Thomas  Daues 

cep««J*»  (lessor  of  the  Plaintiff)  of  the  third  part;  by  which  the  parties 

&e."  viU  '  of  the  first  pait  conveyed  all  that  messuage,  mill,  and  lands. 


Hdiuilu  <^«^l^d  Clock  MillSf  in  the  possession  of  James  Williams^  the 
which  «!•  elder,  James  Williams^  the  younger,  Thomas  Williams^  or  some 
fcription,  as  ©r  One  of  them,  and  all  lands  or  meadows  to  the  said  messuage  or 
w^  as  free-  p^m  belongings  OT  uscd,  occupied,  and  enjoyed,  or  deemed  taken  or 
ciaDy against  accepted  as  part  thereof,  to  Thomas  Davies  as  a 'trustee  for  the 
Ae  rdeiwr  pgymgnj  q{  ^q  annuity  to  James  Williams  the  elder,  for  life,  re- 
mainder to  James  Maddey  for  forty  years,  to  raise  portions,  &c» 
remainder  to  James  Williams,  the  younger,  in  fee. 

The  lands  in  dispute  were  holden  for  the  remainder  of  a  term 
of  1000  years,  but  had  been  occupied  with,  and  reputed  part  of 
the  Clock  Mill  estate  from  the  year  1748  to  1785. 

In  Men/,  1785,  the  Defendant  got  into  possession ;  on  whose 
part  it  was  objected  at  the  trial,  that  these  lands  being  lease- 
hold, did  not  pass  by  the  release  of  1T8L  The  learned  judge 
therefore  directed  a  verdict  to  be  found  for  the  Plaintiff,  with 
liberty  for  the  Defendant  to  enter  a  nonsuit,  if  the  opinion  of 
the  Court  should  be  in  his  favour.     . 

Le  Blanc,  Serjt.,  having  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered, 
Adair  and  Bunnington,  Seijts.,  shewed  cause. 
Under  the  deed  in  question,  the  leasehold  lands  must  be 
taken  to  pass  as  well  as  the  freehold.  The  cases  which  have 
established  the  rule  of  law,  that  where  the  general  words,  **  lands, 
tenements,  and  hereditaments,**  are  used,  freehold  lands  only  will 
pass,  have  arisen  on  the  construction  of  wills  containing  no 
specific  local  description  of  other  lands  not  freehold.    Though 

(a)  [In  what  cases  leaseholds  will      T.  R.345.  Thompson  y.  Lady  Lawley, 
pass  under  a  general  description  ma      2  Bos.  &  FuL  909.  5  Ves.  478.] 
wiU,  see  Lane  v.  Eari  of  Stanhope,  6 

it 
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it  maj  be  fair  to  infer,  that  where  the  ennmeration  of  lands      1788. 
concludes  with  the  word  hereditaments^  only  lands  of  inheritance     r*- — 
will  pass,  yet  where  in  a  deed  there  is  so  exact  and  specific  a    Dmke  of 
description  as  the  present^  ther^  leasehold  lands  which  have  in   ^j^UAMlf 
fact  been  holden  with  and  deemed  pari  of  the  same  estate  with   ji^ 
the  freehold  for  a  considerable  length  of  time,  must  be  included 
in  that  specification.  If  this  be  denied)  the  right  of  the  grantor 
to  convey  them  is  denied  ;  for  as  he  has  described  all  the  pre^ 
nuses^  if  the  leasehold  be  not  allowed  to  be  included  in  that 
description,  his  right  to  include  them  is  denied,  and  his  inten* 
tion  frustrated. 

Le  Blancj  conttd*  The  leasehold  lands  cannot  pass  by  this 
deed,  if  either  the  nature  of  the  conveyance  or  the  words  of  it 
be  considered.  The  nature  of  ft  lease  and  release,  is  adapted  to 
freehold,  but  not  to  leasehold  estates;  the  proper  conveyances 
of  term  for  years  being  by  assignment. 

The  words  ^*all  landsy*'  ^c.  must  be  construed  to  mean  only 
freehold,  since  there  are  freehold  lands  sufficient  to  answer  them. 
In  the  construction  of  wills,  where  great  latitude  is  allowed  to 
the  intention  of  the  testator,  it  has  been  uniformly  decided  even 
against  strong  indi^tions  of  intention,  that  where  general  and 
comprehensive  words  are  used  in  the  dkposal  of  lands,  if  there 
be  fi^ehoid  lands  to  which  those  words  will  apply,  such  lands 
only  will  pass.  If  it  be  thus  with  respect  to  wills,  much  stronger 
will  the  case  be  with  respect  to  deeds,  where  no  particular  re^ 
gard  is  paid  to  intention.  Ba$e  v.  Bartlett^  Cro*  Car.  293.  Datf 
V.  Trigg^  1  P.  Wm.  886.  Daviet  V.  Qibbi^  S  P.  Wms.  86.  Knots- 
Jurd  v.  Gardinerj  8  Aik.  450.  Pistol  on  demise  of  Randal  v.  BiO' 
cardsony  B.  JR.  Hit.  84  Geo.  S.  (a). 

Lord 

« 

(a)  FiMtdoal}tmKXiSRanddv.RiecaTdi<m^HU.2AGeo.9.B.R.[^^ 

Ejectment  for  two  leasehold  fanns  in  Cumberland,  tried  at  CarUtle  before 
Ifr.  Justice  Bullee.  The  case  resenredj  stated  that  one  Christian  Riccardson 
being  seised  in  flee  of  several  land^,  and  also  possessed  of  the  two  farms  in 
question  for  the  remainder  of  two  terms  of  1000  years,  denaed^  all  and  every 
**  efhii  teveral  landi,  meauagei,  tenementt\  and  hereditaments,  whatsoever  and 
^  wheresoever,  whereof  he  was  seised  and  interested  in  or  entitled  to,"  to  his  son 
for  life,  remainder  to  the  heirs  of  his  body.  He  then  devised  his  personal 
estaU  to  his  wife  and  dai^hter,  and  made  the  wife  sole  executrix. 

'      The 

(6)  [S.  C.  S  P.  Wms.  459(n).  The  sonv.LadyLawley,2Bw,&T}ki.5l6, 

authority  of  this  case  is  doubted  by  where  Lord  Eldon,  C.  J.  considers  it 

Lord  Kenyan  in  Lane  v.  the  Earl  of  a  case  of  great  authority.] 
Stanhope,  6T.R.353.  But  see  Thomp^ 


w 
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]  788.         Lord  Loughborough. — This  being  a  case  arising  on  a  <leed» 

is  to  be  distinguished  from  those  of  a  like  nature  which  have 

Demise  of   arisen  on  wills.     In  general,  where  there  is  a  question  on  the 
Whju^  *construction  of  a  will,  neither  party  has  done  any  thing  to  pre- 
agamu      clude  himself  from  the  &vour  of  the  court     But  in^the  present 
'^'^   instance^  the  rule  of  law  applies,  that  **a  deed  shall  be  construed 
'-  -^  most  strongly  against  the  grantor.''  For  if  it  be  determined  that 

the  lands  in  dispute  did  not  pass  by  the  release  of  178 1,  the  De- 
fendant will  be  permitted,  after  an  interval  of  near  forty  years, 
to  invalidate  his  own  conveyance,  for  the  purpose  of  obtaining 
an  unjust  possession. 

Gould,  J«— This  not  being  the  case  of  a  devise,  is  not  go- 
verned by  Bose  v.  Bartlett^  or  the  others  cited.  But  even  if  a 
devise  had  been  made  in  such  specific  and  particular  words  as 
are  contained  in  this  deed  of  release,  I  should  have  very  little 
doubt  but  that  all  lands  would  pass,  as  well  leasehold  as  free- 
hold. My  Lord  has  taken  a  just  distinction  between  the  con- 
struction of  devises  and  deeds  of  conveyance,  as  to  the  equal 
favour  to  which  both  parties  are  entitled  in  the  former,  and  the 
strictness  which  ought  to  prevail  in  the  latter.  The  word 
<<  grant"  is  as  proper  to  convey  leasehold  as  freehold  property. 
Heath,  J.,  of  the  same  opinion. 

Wilson,  J. — The  rule  of  construction  established  in  Rose  v. 
Bartlett,  and  the  other  cases,  with  regard  to  devises,  does  not 
extend  to  the  present  case  of  a  deed.     A  conveyance  by  lease 
and  release  is  certainly  most  properly  used  to  pass  estates  of 
•  inheritance,  but  it  may  also  convey  a  leasehold  interest    If  the 

leasehold  lands  had  been  expressed  as  such  in  this  deed,  they 
would  clearly  have  passed ;  if  the  intention  of  the  parties  at 
the  time  was  to  convey  .them,  they  shall  also  pass.  That  such 
was  their  intention  sufficiently  appears  from  the  circumstances 
of  the  case,  and  from  the  lands  having  been  considered  as  part 
of  the  Clock  MM  estate  during  such  a  number  of  years.  The 
Defendant,  who  was  one  of  the  grantors,  shall  not  be  suffered 
to  deny  the  effect  of  his  own  deed. 

Rule  discharged. 

The  question  was,  whether  the  son  took  the  leasehold  lands  by  the  above 
words  of  the  will,  or  whether  they  were  part  of  the  personal  estate? 

After  two  arguments,  Lord  Mcnufield  delivered  the  opinion  of  the  Court, 
^  That  the  leasehold  lands  did  not  pass  to  the  son,  but  were  part  of  the  per- 
sonal estate." 

Baldwin 
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Baldwin  agaimt  Tankard  and  Others. 


1788. 


nnRESFASS  against  the  Defeodanta  who  were  officers  of  the  a  judge's 

■^  customs,  for  forcibly  entering  the  FlaintiflTs  boose,  break-  Sui^!^ 

ing  locks,  doors,  &c.  making  dbturbance^  &c.  and  seizing  the  ^«^  ^^^ 

goods,  &C.  to  wit,  one  piece  of  printed  callico^  &c.  ^^MtU 

Pica,  not  guilty.  "S^ 

The  cause  was  tried  before  Mr.  Justice  Ashhurst,  at  the  ^^  goods'* 
Lent  Assizes,  1787,  at  Aylesbury^  and  a  verdict  found  for  the  J^  to  l?" 
Plaintiff  with  100/.  damages.     But  the  judge,  being  applied  to  Jurietaccom. 
by  the  counsel  for  the  Defendants,  certified,  «  That  there  was  ^^^ 
"  a  probable  cause  (or  the  Defendant  seizing  the  goads.**  ^  'nl^V 

In  Easier  Term,  1787»  a  rule  was  obtained  to  shew  cause  why  from  nco- 
the  Plaintiff  should  not  enter  up  judgment  for  his  damages  and  I^^Sod"^ 
costs,  notwithstanding  the  judge's  certificate.  omu  under 

This  rule  in  Trinity  Term  was  enlarged  till  Michaelmas  fol-  s.c70.f.8s! 
lowing,  and  in  that  term  was  further  enlarged  till  Hilary  Term,  ^^^  ^; 
when  AdasTf  Seijt,  argued  that  as  the  judge  had  certified  on      ' 
the  reooad  a  probable  cause  of  seizure,  under  the  statutes  of  23 
Geo.  S.  c.  70.  5. 29*  and  £6  Geo.  3.  c.  40.  s.  SI.  the  Plaintiff  was 
entitled  to  no  more  than  twopence  damage^  besides  the  value 
of  the  goods. 

In  support  of  the  rule,  Le  Blanc  and  Lawrence,  Segts.,  ar- 
gued that  the  statutes,  and  the  certificate  of  the  judge  extended 
only  to  seizing  the  goods  and  not  to  any  injuries  accompanying 
the  seizure,  such  as  were  charged  in  the  declaration.  The 
verdict  is  general,  the  several  charges  might  have  been  distin- 
guished, on  the  separate  counts,  but  the  jury  have  found  the 
Defendants  guilty  of  all,  and  having  given  above  40s.  damages, 
the  Plaintiff  is  entitled  to  them  and  his  costs. 

Cur.  ado*  vult. 

In  this  term  the  Court  declared  their  opinion  in  favour  of  the 
Plaintiff,  and  made  the 

Rule  absolute. 


(o), 


(a)  [So  where  in  trespan  <^?unst 
costoiDJMiue  officers  for  taking  Plain- 
tiff's goods,  which  had  been  returned 
in  a  &teriorated  state  before  action 
braoghty  a  vo^ct  was  found  for  the 
PhantxflT  for  the  ^fierence  in  price  be- 
tween the  value  of  the  goods  at  the 
tinieof  the  seizure  and  the  time  when 


thejr  were  retumed,  and  the  judge 
certified  that  there  was  probable  cause 
for  the  sdzure;  it  was  held  that  the 
Plaintiff  was  not  precluded  bv  the  ss 
GeQ*  3,  c.  87.  i,  S4.  from  taking  out 
execution  for  the  damages  found  bv 
the  juiy.  Laugher  v.  Brefiti,  5  B. « 
A.  762.] 

Lewis 


eo 


CASfeS  IN  TRINITY  TERM 


1788. 

Lewis  against  Piercy. 

J^ERBY,  Serjt.9  obtained  a  rule  to  shew  cause  why  the  De« 
fendant  who  was  in  execution  should  not  be  discharged 
Out  of  custody^  on  the  following  affidavit : 

<<  That  the  debt  arose  before  lie  became  a  bankrupt,  but 
^  that  the  verdict  was  obtained  and  the  costs  taxed  after  the 
<<  bankruptcy,  though  before  his  certificate  was  allowed." 

fts  part  Qif 

the  c^gin&l  debt,  and  the  certificate  esctends  to  both  (a). 

Ifisuring  in  the  lottery  is  not  gaming  within  the  stat  5  Geo.  2.  c.  SO.  s,  18.  which  will  prevent  a  bani^« 
nij^'t  certificate  being  allowed. 


Whena 
debt  arises 
before  bank- 
ruptcy, but 
a  verdict  la 
obtained  and 
costs  taxed 
after,  the 
coAs  are 
considered 


{a)  [In  order  to  render  the  certifi- 
cate a  bar  to  the  costs  there  must 
have  been  either  a  debt  in  existence 
previously  to  the  bankruptcy,  or 
judgment  for  the  costs  must  have 
been  siped  biefore  the  bankruptcy, 
which  Itself  constitutes  a  debt,  ex 
jtarU  Charles,  14  East,  197.  WUlett  v. 
Pringle,  1 N.  R.  190.  Therefore  where 
damages  were  recovered  in  an  action 
for  seduction,  and  the  tftnUct  was 
before,  bot  the  jvd^meiU  aHer  the 
bankruptcy,  the  certificate  was  held 
to  be  no  bar.  Buss  v.  Gilbert^  2  M. 
&  S.  70.  The  sum  recovered  was  not 
a  debt,  but  merely  damages  until 
judgment  signed.  So  where  the  De- 
fendani  had  a  verdict,  and  the  Plain- 
tiff after  verdict,  bnt  before  judgment, 
became  bankrupt,  it  was  neld  that 
the  costs  taxed  for  the  Defendant 
were  not  barred  by  the  Plaintiff's  cer- 
tificate. Walker  V.  Barnes,  1  Marsh. 
346.  But  where  a  debt  exists  prior  to 
the  bankruptcy,  it  is  immaterial  when 
the  judgment  is  obtained,  for  the 
costs  bear  relation  to  the  original 
debt,  and  not  merely  to  the  judgment 
as  in  the  above  mentioned  cases,  where 
damages  only  were  due  before  the 
bankruptcy,  or  where  the  costs  are 
awarded  to  the  Defendant,  Scott  v. 
Ambrose,  3  M.  &  S.  386.  Dwsdak 
V.  Eanxs,  2  B.  &  B.  8. 

The  case  of  WatU  v.  HaH,  1  Bos. 
&  Pul.  134,  is  at  variance  with  the 
authorities  above  cited.  It  was  there 
hdd,  that  if  a  Plaintiff  become  bank- 
rupt after  a  nonsuit  at  Kisi  prius,  and 
before  judgment  of  nonsuit,  the  costs 
of  the  nonsuit  are  a  debt  proveable 
under  the  commission.  That  case  how- 


ever was  reluctantly  decided  on  the 
authority  of  Longfird  v.  ElMs,  whkb 
has  been  since  overruled,  (s6e  the 
next  note,)  and  of  Hurst  v.  Mead,  S 
T.  R.  365,  which  rests  apon  do  better 
foundation;  see  also  or  parte  Todd 
cited,  3  Wils.  270,  and  queere  Beeston 
v.  Whiie,  7  Price,  209, 

Costs  being  in  the  nature  of  an 
accessory,  are  barred  where  the  debt 
to  which  they  bear  relatioB  is  barred, 
for  where  the  right  to  the  principal 
is  barred,  the  right  to  the  accessory 
is  barred  also.  Vtm  Simdau  v.  Corsbie, 
3  B.  &  A.  19.  Thus  where  there  is 
a  judexnent  aeainst  the  bankrupt  be- 
fore his  banlmiptcy,  and  it  is  re- 
vived by  set,  fa.  lUler  the  bank* 
ruptcy,  the  costs  of  the  six,  fa,  have 
reference  to  the  judgment,  and  are 
barred  by  certificate.  Philips  ▼« 
Broum,  6  T.  R.  282.  So  the  costs 
of  a  writ  of  error  upon  a  similar 
judgment  affirmed,  (ibid.)  Orakam  ▼• 
Benton,  cited  14  East,  201.  And  so 
where  Plaintiff  sued  Defendant  for  a 
debt  before  the  bankruptcy  of  De- 
fendant, and  went  on  with  the  suit 
after  his  bankruptcy,  and  had  judg- 
ment, and  the  Defendant  obtained 
his  certificate  and  afterwards  brought 
a  writ  of  error  which  was  nonprossed, 
and  costs  of  nonpros  in  error  were 
awarded  against  him,  it  was  held  that 
the  Defendant  was  dischai^d  by  his 
certificate  ft'om  these  costs.  Scott  v. 
Ambrose,  3  M.  &  S.  326. 

As  to  proving  costs,  see  ex  parte 
HiU,  11  Ves.  646.  R,  v.  Dams^  9 
East,  318.  Ex  parte  Poucher,  1  G* 
&  J.  385,     6  Geo.  4.  c.  16.  s.  58.] 

An 
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An  application  having  been  previously  made  to  Mr.  Justice      1788. 
Gtndd  for  a  discharge,  he  directed  the  Court  to  be  moved,  on     "i^^ 
a  suggestion  of  the  attorney  for  the  PlaintiiF,  that  the  costs  hav-      against 
ing  accrued  after  the  bankruptcy,  made  a  new  debt — E^by       "*^' 
argued  that  the  costs  were  part  of  the  original  debt,  and  that 
as  the  Defendant  had  obtained  his  certificate,  his  privilege  ex- 
tended to  both. — Bouteflour  v.  CoatSf  Cowp.  25. — Graham  v« 
Bentarh  1  Was.4\.{a) 

Gould  and  Wilsok,  Justices,  (Lord  IjougTihorough  and 
Heathy  Justices,  not  being  in  Court,)  said  that  the  certifi- 
cate seemed  to  them  to  extend  to  the  costs  as  well  as  the  debt 
itself 

Bandj  Seijt.,  on  shewing  cause,  did  not  urge  that  the  costs 
were  not  to  be  considered  as  part  of  the  original  debt,  but  pro* 
doced  an  affidavit  stating  that  "  within  twelve  months  before 
^  the  bankruptcy,  the  Defendant  had  lost  500/.  by  insurance  in 
**  the  English  and  Irish  lottery"  which  he  said  was  within  the 
statute  5  Geo.  2.  c.  SO.  s.  12.  and  therefore  deprived  the  De- 
fendant of  any  benefit  of  a  certificate.     But 

The  Court  were  clearly  of  opinion  that  insuring  in  the  lottery 
was  not  gaming  within  the  statute,  and  made  the 

Rule  absolute  for  the  Defendant's  discharge. 

B.  R.  East.  S5  Geo*  3. — ^Longford  against  £ixi8(&). 

This  was  an  action  of  slander.    Verdict  for  the  Plaioti£ 

Law  had  obtained  a  rule  to  shew  cause  why  the  Defendant  should  not  be 
disdiarged  out  of  the  custody  of  the  Sheriff  of  Leicetterthire^  upon  conuuon 
bail,  as  to  this  action,  he  haying  obtained  his  certificate  under  a  commission 
of  bankrupt,  and  in  the  mean  time  all  proceedings  be  stayed. 

The  ftcts  were, 

That  the  action  was  brought  for  words  spoken  of  the  Plaintiff  in  his  trade, 
tried  at  the  last  Summer  Assizes  at  NotHngham,  and  a  verdict  for  the  Plain- 
tiff and  10/.  damages. 

That  on  the  28th  of  September  1784,  between  verdict  and  judgment,  the 
Defendant  became  bankrupt. 

On  the  9th  of  December  1784,  final  judgment  was  signed,  and  increased     [|  50  3 
costs  taxed  at  45/.  lOf. 

On  the  S7th  o£Jamuuy  1785,  the  Plaintiff  sued  out  a  test,  ca.  «a.  into  Lei- 
eetierJtire,  upon  which  the  Defendant  was  taken. 

Beiguy^  against  the  rule  contended  that  this  action  sounded  merely  in 
damages,  and  therefore  that  it  does  not  become  a  debt  until  it  be  ascertained 

[a)  [S.  C.  2  Str.  1196.  14  East,  ruled  by  ex  parte  Charles^  14  East, 
200.  (a,)]  197.    Bassv.Giibert,SM.&S.1l.] 

(b)  [S.  C.  14  £ast»  202.  (fi.)  Ovei^ 

TOU  I.  D  by 
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1788.      fyjitdgifd,  andcouldnot  be  proved  under  the  coiDinUuoii,  tnd  if  M,  could 

tMt  be  diacbarged  by  ibe  certificate. 

^•T"  Laui,  for  the  rule,  cited  the  case  of  GraAam  v.  BnUon,  1  Wilson,  41.  where 

PiKKcr.  ■'  ■*  holden  tbat  a  bankrupt  getting  bis  certificate  after  judgment,  shall  be 
discharged  on  motion ;  and  contended  that  in  this  caie  the  debt  became  «• 
certained  by  the  verdict.  He  also  dted  Bland/ord  and  Fool,  Cowp.  I3S.  to 
then  that  if  the  cause  of  action  arises  before  baukniptcj,  intereat  and  cotti 
accrued  afler,  are  likewise  discharged  by  stat.  19  Geo.  3.  c.  4.  i.  S ;  and  be 
also  contended  that  the  costs  fallowed  the  verdict. 

Balguy  replied,  that  the  CB«es  dted  were  founded  on  actions  brought  for 
an  existing  debt,  at  the  time  of  bringing  the  action;  which  was  not  the  case 
here,  for  even  at  the  time  of  the  bankruptcy  there  was  nothing  but  B  mere 
right  to  recover  damages. 

WiuES,  J.— There  is  no  distinction  between  a  tort  and  a  contract,  where 
a  judgment  follows  the  verdict. 

Rule  absolute. 
See  Cooke's  Bank.  Laws,  p.  S37.  last  Edit. 


Roe,  on  the  Demise  of  Ferry,  against  Jones  and 
others. 
Aponibitity  FPHIS  WHS  an  cjectmetit  to  recover  a  house  and  garden,  ^c* 
■n^in^ot  at  Ivelchester,  tried  at  the  Summer  Assizes  17S7i  axBridge- 

iidniu-      water,  in  which  a  special  verdict  was  foand  as  follows: 

'*  John  LocJh/er  being  seisci!  in  fee  of  the  premises  in  ques- 
tion, on  the  13th  of  June  1734  made  his  will,  and  after  charg- 
ing nil  his  lands  and  hereditaments  with  the  payment  of  cer- 
tain annuities,  devised  in  the  following  manner: 

"  And  my  said  lands  and  hereditaments,  thus  charged  as 
**  aforesaid,  !  give  unto  my  brother  Thomas  Lockyer,  until  his 
"  son  John,  or  any  other  of  his  younger  sons,  shall  attain  the  age 
*'  of  iwenlt/-one years,  which  shall  first  happen  ;  and  m  case  he 
"  shall  have  no  younger  son  thai  shall  live  to  attain  the  said  age, 
"  hut  sbali  have  only  one  son  that  shall  live  to  attain  the  said 
"  age,  then  until  iuch  only  son  shall  attain  the  said  age,  in  trust 
"  that  the  clear  rents,  issues,  and  profits  of  the  premises,  after 
*'  all  charges,  and  reparations  deducted  (except  my  now  dweli- 
"  ing-hotise  at  Ivelchester,  and  the  garden  and  orchard  thereto 


t  the  person  who  is  t 
d/f  T.  ITmn^  Wille*,  913.  But  a  mere  take  it  is  not  ascertained.  Doe  d. 
possibility,  like  that  which  an  heir  has  CoUokv.  TbnOnuoK,  sM.  &S.  165. 
from  his  ancestor,  u  not  devisable,     FearneCont.  Rem.  3T1.] 

"  belonging. 
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«  belonging,  which  I  will  shall  be  enjoyed  by  him  for  his  own      1788. 
"  use  during  the  time  above-mentioned),  be  preserved  and  im-     '^ — 
«  proved ;  and  the  same,  with  the  produce  thereof,  I  will  shall   on  the  De- 
<<  be  laid  out  and  employed  in  manner  as  is  hereinafter  di-      Pxkrt^ 
'Greeted  *w]th  regard  to  the  overplus  of  my  personal  estate.      ogainMt 
*^  And  when  and  as  soon  as  my  said  nephew  John  Lockyer,  or   and^o^i. 
"  any  other  of  the  younger  sons  of  my  said  brother  Thomas    [  'SI  ] 
<<  Lockyer,  bom  or  to  be  born^  shall  attain  the  age  qftwenty'^me 
^^yearsy  then  I  give  my  said  dtoelling'housef  orchard,  andgarden, 
**  and  all  other  my  said  lands  and  hereditaments,  thus  charged  as 
<'  aforesaid,  unto  my  said  nephew  John  Lockyer,  or  ufito  such 
^  other  son  as  for  the  time  being  shall  be  a  younger  son  of  my 
'^  said  brother  Thomas  Lockyer,  and  shall  first  attain  his  said 
*'  age  of  twenty-one  years,  and  to  the  heirs  and  assigns  of  such 
^*  younger  son  for  ever.  But  if  my  said  brother  Thomas  Lockyer 
^  shall  have  but  one  son  that  shall  live  to  attain  the  said  age^ 
*<  then  I  give  the  same  unto  sucfi  only  son,  his  heirs  and  assigns 
''for  ever." 

The  testator  died  on  the  2Sd  of  October  1734,  leaving  the 
said  Thomas  Lockyer  his  brother  his  heir  at  law,  and  Joseph 
Tdson  Lockyer  and  John  Lockyer,  the  two  sons  of  Thomas 
Lockyer,  living  at  the  time  of  his  decease,  and  who  were  the 
only  issue  of  the  said  Thomas  Lockyer.  John  Lockyer,  the 
younger  son,  died  on  the  6th  of  June  1751,  under  twenty-one 
years  of  age.  Joseph  Tolson  Lockyer  married  Maria  Perry,  the 
Lessor  of  the  Plaintiff,  on  the  20th  of  Febnutry  1752,  and  on 
the  26th  of  September  1759  made  his  will  in  the  following 
words :  '*  All  such  worldly  estate,  of  what  nature  or  kind 
**  soever,  whether  in  possession,  remainder,  or  reversion,  that  I 
"  shall  die  seised  or  possessed  of,  interested  in,  or  entitled  to,  in^ 
^  vested  in,  or  shall  belong  to  me  at  my  decease^  wheresoever 
^  or  howsoever,  in  any  manner  or  wise,  I  do  give,  devise,  and 
**  bequeath,  and  every  part  and  parcel  thereof,  fully,  wholly, 
'*  and  absolutely,  unto  my  wife  Maria  Lockyer,  to  be  by  her, 
<t  her  executors,  administrators,  and  assigns,  peaceably  and 
*^  quietly  held,  occupied,  and  enjoyed  for  ever,  free  from  the 
^  claims  or  demand  of  any  other  person  or  persons  whatever 
^  out  o^  from,  or  to  the  same,  or  any  part  thereof." 

Joseph  Tolson  Lockyer  died  in  March  1765.  Thomas  Lockyer^ 
the  father  of  Joseph  Tolson  Lockyer,  entered  into  possession  of 

n  2  the 
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1788.     the  premises  on  the  death  otjokn  Lodyevt  the  original  testator, 
~^         nnd  continued  in  possession  till  his  death  in  1785,  when  the 
on  the  De-    Defendants  obtained  possession. 
Pmry,  This  cause  was  argued  in  Michaelmas  Term  1787,  by  Lam- 

againn      rcnce^  Serjt.,  for  the  Lessor  of  the  Plaintiff,  and  Bond^  Seijt,  for 
and  others,   the  Defendants;  and  in  Easter  Term  last  by  Le  Blanc^  Seijt., 
[  52  ]    for  the  Lessor  of  the  Plaintiff,  and  Rooke^  Seijt.,  for  the  De- 
fendants. 

On  behalf  of  the  Lessor  of  the  Plaintiff  it  was  contended, 
that  this  was  a  vested  interest  in  Joseph  Tolson  Lochfevj  thongh 
it  was  subject  to  be  devested  by  the  birth  of  another  son  of 
Thomas  LocJcyer.  Boraston's  case,  3  Sep,  19.  Taylor  v.  Bid- 
dal,  9,  Mod.  289.  Edwards  v.  Hammond^  3  Leo.  \3^.  Stacker 
v.  EdwardSf  2  Shower  398.  Gibson  v.  Lord  Mounifort,  1  Fezey 
485.  Goodrightj  on  demise  of  Larmer^  v.  Searle  et  Ux.  2  Wils. 
29.  Peiham  v.  Gregory^  5  Brown^s  Cas,  in  ParL  435.  If  it 
were  a  vested  interest,  it  was  clearly  devisable. 

But  supposing  it  to  be  only  a  possibility,  it  is  in  that  case 
also  devisable.  A  possibility  is  transmissible.  It  may  be  as- 
signed by  commissioners  of  a  bankrupt.  3  P.  Wms.  182.  A 
fine  will  pass  it.  3  P.  Wms.  372.  Vick  v.  Edwards.  Pollexfen 
54.  Weale  v.  Lowex.  It  is  also  descendible.  2  Ventr.  847. 
1  P.  Wms.  566. 

If  then  it  be  transmissible,  assignable,  and  may  descend, 
there  can  be  no  reason  why  it  should  not  also  be  devised.  The 
statute  of  wills  (a)  has  the  word  <<  hereditaments";  but  what- 
ever is  transmitted  from  the  ancestor  to  the  heir  is  an  heredita- 
ment, as  the  heir  does  not  take  by  purchase,  but  by  descent. 
That  a  possibility  is  in  truth  devisable,  is  determined  by  the 
case  of  Selwin  v.  Selwin^  1  Black.  229.  and  Roej  pn  demise  of 
Nodeiiy  V,  Griffith^  id.  605.  which  rule  Blackstone  has  adopted 
in  his  Commentaries  (5). 

For  the  Defendants  it  was  argued, 

1.  That  this  was  not  a  vested  interest  in  Joseph  Tolson  Ijockyerj 
(since  during  the  life  of  the  father  another  younger  son  might 
be  born,)  but  was  only  a  possibility.  That  if  it  were  vested,  yet 
the  ejectment  was  barred  by  the  statute  of  limitations;  for  after 
Joseph  had  attained  the  age  of  twenty-one^  the  interest  of  the 

(a)  S7  H.  8.  c,  10.  #.  11.  (6)  Vol.  II.  p.  S90. 

&ther 
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&ther  in' the  mansion-bouse  ceased^  and  his  possession  was  from      1788. 
that  time  adverse ;  but  that  possession  continued  above  twenty     ~r^ 

years.  on  the  De- 

2.  That  being  a  possibility,  it  was  not  de;visable.    Descendi-  Pubt 
ble  and  devisable  are  not  convertible  terms.     A  right  of  entry  o^^ntt 
may  descend,  but  cannot  be  devised.     A  possibility  at  common  and  others. 
law  was  not  assignable.    Shep.  Touchst.  238,  414.     Moore  806« 
Popham  5.     And  is  only  assignable  on  a  bankruptcy,  by  virtue  [  S3  ] 
of  the  statute  (a),  which  says,  ^  whatever  the  bankrupt  may 

<'  depart  withal "  ;  but  as  lie  may  release  a  possibility,  he  may 
depart  with  it.  A  fine  levied  of  it  operates  only  by  estoppel 
against  the  cognizor.  The  possibility  of  a  term  may  be  devised, 
it  being  hotden,  that  as  the  remainder  of  a  term  must  go  to  the 
executor,  he  takes  it  as  a  trustee  for  the  devisee.  Wind  v.  Jekylj 

1  P.  Wms.  572.  But  in  that  very  case  it  is  expressly  said  by 
the  Chancellor,  that  a  man  cannot  devise  a  fee  simple,  which 
he  has  not  at  the  time  of  making  the  will.  In  pleading  a  devise, 
it  is  stated  that  the  testator  was  seised,  but  he  cannot  be  seised 
of  a  mere  possibility.  The  statute  of  wills  put's  a  devise  on  the 
same  footing  with  a  conveyance,  but  a  mere  possibility  cannot 
be  the  subject  of  a  grant.  A  contingent  freehold  interest  was 
never  considered  in  the  law  as  being  devisable,  till  it  was  so 
considered  by  Lord  Mansfield  in  Selwin  v.  Selwin.  But  the  de- 
cision of  the  Court  in  that  case  was  founded  on  the  bargain  and 
sale,  and  recovery,  being  all  one  conveyance.  Wright  v. 
Wrightj  1  Vezey,  409.  Fitzgibbon,  236.  Bunter  v.  Coke,  1  Salk. 
237.     Bishop  v.  Fountain^   3  Lev.  427*     Pheasant  v.  Pheasant, 

2  Ventr.  340.     1  Boll.  Abr.  6oy. 

3.  Supposing  this  to  have  been  a  devisable  interest,  it  did 
not  pass  by  the  will  of  Joseph  Tolson  Lockyer,  not  being  specifi- 
cally named. 

Cur.  advis.  vuU. 

In  this  Term  the  following  judgment  of  the  Court  was  de- 
livered by 

Lord  Loughborough. — Three  questions  have  been  made 
in  this  case.  1.  Whether  there  was  a  vested  interest  in  Joseph 
Tclson  Loch/er  F  2.  Whether^  if  it  were  contingent,  it  was 
devisable  ?  3.  Whether  it  passed  by  the  will  o(  Joseph  Tolson 
Jjxkyer? 

(ct)  13  EUz.  e.  T. 

The 


54  CASES  IN  TRINITY  TERM 

1788.         The  discussion  of  the  first  question  is  unnecessary;  for  taking 

j^         it  to  be  a  springing  contingent  executory  use  in  Joseph^  we  are 

on  the  De-   all  of  opinion  that  it  was  devisablci  and  passed  by  his  will. 

Pu&T,         "^h®  ^^^  <>f  Selwin  v.  Selwin  has  determined  this  point :  and 

ogin^      we  think  ourselves  bound  by  that  determination,  confirmed  as 

ftod  others,   it  is  by  the  case  of  Moor  et  Ux.  y.  Hawkins  {a\  in  Chancery, 

before  Lord  Northington^  in  the  year  1765,  which  was  this : 
[  84  ]         ^^  James  Grubb  devised  all  his  real  estates,  in  trust  for  his 
<*  son  Jamesy  and  if  he  should  die  without  issue  under  age, 
^  then,  that  all  his  estates  should  go  to  Cochran^  his  heirs  and 
**  assigns." 

Cochran  devised  '*  all  the  estates  whereof  he  was  seised  in 
<<  possession,  remainder  or  reversion  to  the  plaintiff,  and  died 
**  in  the  lifetime  of  James  Grubb  the  son,  who  afterwards  died 
•*  under  twenty-one  and  without  issue." 

On  a  bill  brought  by  the  devisee  of  Cochran^  a  question  was 
made,  whether  the  possibility  given  to  Cochran  was  devisable  ? 
Lord  Chancellor  said,  ^*  I  have  never  had  any  doubt,  since  I 
<<  was  twenty-five  years  old,  but  that  these  contingent  interests 
*^  were  devisable,  notwithstanding  some  old  authorities  to  the 
'<  contrary.  I  sent  the  question  however  into  the  King^s 
<<  Bench  in  the  case  of  Selwin  v.  Selwin  for  the  satisfaction  of 
'<  the  parties,  and  the  certificate  of  the  judges  in  that  case  im* 
"  plies,  I  think,  that  they  agreed  with  me  in  this  opinion.'* 
Upon  which  the  Solicitor  General  De  Gret/j  and  Mr.  Skynner 
waived  all  further  argument  on  the  other  side,  and  Lord  North-- 
ington  added,  *^  this  argument  is  properly  withdrawn,  as  the 
<<  point  is  settled  and  ought  not  to  be  shaken.  It  is  a  liberal 
"  and  right  determination." 

On  these  authorities  therefore  we  give 

Judgment  for  the  lessor  of  the  Plaintiff. 

Rooke  then  moved  to  stay  the  postea,  till  the  event  of  a  writ 
of  error  which  the  Defendants  meant  to  bring,  should  be 
known.  This  was  granted  on  condition  that  they  should  under- 
take lo  account  for  the  mesne  profits  from  the  day  of  the  de- 
mise. 

(a)  [2  Eden's  Cases  in  Chancery,  142.  S.  C] 


Noble 
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Noble  against  Kino  and  Smith. 


1788. 


I^HIS  was  an  action  of  covenant  brought  against  the  De-  In  an  action 
fendants  in  their  own  ri&fht,  (who  were  executors  of  one  ■«■*"»*  «^®- 

^^  cutors  in 

Joseph  King),  for  a  breach  of  the  following  covenant  contained  their  own 
in  the  assignment,  by  way  of  mortgage  of  a  lease  belonging  to  TOvenanifor 
the  testator :  8^*^  *^ 

and  oiiict 

<<  And  further,  that  for  and  notwithstanding  any  act,  deed,  enjoyment 
«  matter,  or  thing  whatsoever,  had,  made,  or  done,  by  the  ^^^ 
**  said  Mary  King  and  Samuel  Smithy  or  either  of  them,  the  pfrvms 
"  said  *  therein  before  recited  and  assigned  indenture  of  lease  is  contained  in 
**  a  good  and  sufficient  lease,  valid  in  law,  and  the  term  of  years  '°  ms^- 
**  thereby  created  is  not  forfeited,  surrendered,  or  otherwise  lease  of  the 
**  determined,  or  become  void  or  voidable.     And  also,  that  ^^ofmort- 
**  they  the  said  Mary  King  and  Samuel  Smith,  have  not  nor  gage, the  de- 
"  hath  either  of  them,  at  any  time  or  times,  since  the  decease  mus*  shew 
"  of  the  said  Joseph  King,   made,   done,   or  committed,  or  **>'«^<^*»  Ay 

,  , ,  somt  act  or 

**  wittingly   or  willingly  suffered  any  act,  matter,  or  thing,  thecwe^ 
"  whereby,  or  by  reason  or  means  whereof  the  said  piece  or  ufauheevic' 
"  parcel  of  ground,  and  the  messuage  or  tenements,  shop  ond  ^^^'^  t'^ie 
*^  premises,  or  the  term  of  years  thereof  granted  as  aforesaid,  prior  to  the 
•*  are,  or  is,  or  shall  or  can  be  in  any  wise  incumbered  or  "fjf"?].®"' 
charged  in  title,  charge,  or  otherwise  howsoever.     And  that  them.]  (a) 
for,  and  notwithstanding  any  such  act,  they,  the  said  Mary    C    ^^  ] 
'*  King  and  Samuel  Smith,  or  one  of  them,  now  have  in  them- 
<'  selves,  herself,  and  himself,  good  right,  full  power  and  law- 
^  ful  andabsolute  title   and  auiho  rity,  to  bargain,  sell,  and 
*<  assign  the  said  piece  or  parcel  of  ground,  and  the  messudges 
**  or  tenements,  shop  and  premises  thereon  erected,  with  their 
*^  and  every  of  their  appurtenances,  unto  the  said  John  Noble, 
"  his  executors,  administrators  and  assigns,  in  manner  and 
*^  form  aforesaid :  and  also  that  it  shall  and  may  be  lawful  to 
"  and  for  the  said  John  Noble,  his  executors,  administrators 
**  and  assigns,  from  time  to  time,  and  at  all  times  from  and 


(C 


C( 


(a)  [But  where  from  the  special 
drcumttances  of  the  case  it  can  be 
gathered  that  the  person  evicting  had 
a  lawful  title  not  derived  from  the 
PiautHf,  it  is  sufficient  after  verdict, 
thoQgn  there  is  no  express  allegation 
of  that  fiict.  CampheU  v.  Lewi*^  3  B. 
&  A.  392.  So  it  u  sufficient  if  it  be 


stated  that  the  title  of  the  party 
evicting  accrued  to  him  before  or  at 
the  date  of  the  conveyance  to  the  Plain' 
tiffy  or  tnat  his  title  was  under  the 
Defendant.  Foster  v,  Pierson,4  T.  R. 
617.  Hodgson  v.  East  India  Com' 
pantfj  8  T.  R.  S78.  S  Saund  181  a. 
notes.    5th£dit.] 

after 


a 
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1788.     ^'  after  breach  or  default  shall  happen  to  be  made  in  payment 

"H  ^  of  the  said  sum  of,  &c.  and  lawful  interest  for  the  same, 

agamu      <<  peaceably  and  quietly  to  enter  into  the  said  demised  pre- 

Stam,     **  mises,  &c.  and  to  titke  the  rents  and  profits,  &c  (in  the  usual 

<<  way)  without  the  lawful  suit,  let,  trouble  or  denial  of  or  from 

<*  the  said  Mary  King  and  Samuel  Smith,  or  either  of  thenit 

^*  their,  or  either  of  their  executors,  administrators,  or  assigns, 

^  or  any  other  person  or  persons  whomsoever" 

The  breach  assigned  was,  that  the  Plaintiff  was  evicted  in 
consequence  of  a  judgment  in  ejectment,  obtained  by  one  John 
Yates  having  lawful  title  to  the  premises. 

To  this  declaration  the  Defendant  specially  demurred.  The 
causes  of  demurrer  were,  ^  That  it  does  not  appear  by  the 
**  said  declaration,  that  the  said  John  Yates  therein  mentioned, 
<<  at  the  time  of  the  supposed  eviction  and  expulsion  therein 
*'  also  mentioned,  or  at  any  time  before  or  since,  had  any 
*<  lawful  title  to  the  said  premises  by,  from,  or  under,  the  said 
<<  Mary  and  Samuel,  or  either  of  them,  or  by  reason  or  means 
[  36  3  ^*  of  any  act,  matter,  or  thing  made,  or  committed,  or  wittingly, 
^*  or  willingly  suffered  by  them  the  said  Mary  and  Samuely  or 
<*  either  of  them,  &c." 
Joinder  in  demurrer* 

This  was  argued  in  Easter  Term  by  Bunnington,  Serjt,  io 
support  of  the  demurrer,  who  contended,  1st.  That  executors 
can  only  be  understood  to  covenant  against  their  own  acts;  the 
words  therefore,  ^*  any  other  person  or  persons  whomsoever 
**  must  be  restrained  to  persons  claiming  under  them  (a)/' 

2d.  That  it  does  not  appear,  that  Yates^s  title  commenced  by 
any  act  qf  the  defendatitSy  or  prior  to  the  assignment  made  by 
them  to  the  Plaintiff,  who  might  therefore  have  been  evicted  by 
means  of  somie  act  done  by  himself  since  the  assignment. 

Le  Blanc,  Serjt.,  contra.  This  is  an'  express  covenant  for 
quiet  enjoyment,  and  was  intended  to  go  farther  than  the  usual 
icoveniints  by  executQrs.  The  words  cannot  be  restrained,  for 
the  prior  covenants  against  their  own  acts  were  sufficient  to 
protect  the  Plaintiff  to  that  extent.  This  therefore  is  an  addi- 
tional covenant.  In  the  case  of  tVoodroffe  v.  Greenwood,  Cro. 
Eliz.  517»  a  covenant  of  this  kind  was  taken  against  the  cove- 
nantor ;  and  in  Mountford  v.  Catesby,  Dyer  328,  the  same  doc- 

(a)  Shep.  Touchst.  c  7.  p.  163.  fol.  edit. — 1  Burr.  287.    Z  Bttrr.  1640. 
fiXeyn.  27.    Aleyn.  41.    Term  Rep.  B.  R.,  vol.  i.  310.  672. 

trine 
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trtoe  is  laid  down,  though  that  was  assumpsit  for  quiet  enjoy-      1788. 
ment,  &&  against  all  persons,  &c.     It  was  there  holden  that     ^^ 
the  undertaking  extended   to  a  trespasser,    and  though   in      agamat 
VoMghan  120,  that  part  of  the  case  is  denied,  and  it  is  said  that      silrasu 
the  warranty  only  related  to  one  having  legal  title,  still  that 
case  applies  to  the  preisent. 

As  to  the  second  objection,  it  was  not  material  to  state  in  the 
declaration,  that  YaUi%  title  was  paramount  to  that  of  the 
Plaintifi^ — the  Defendants  ought  to  have  pleaded  it,  after  verdict 
this  objection  would  not  prevail,  and  is  not  now  a  cause  of  de- 
murrer* 

Cur.  adv.  vuU. 

In  this  Term,  on  the  second  point  made  by  Eunnington^  the 
Court  gave 

Judgment  for  the  Defendants. 

Adair^  Seijc,  then  moved  to  amend  the  declaration,  which 
the  Court  refused,  on  the  ground  that  they  would  not  interfere 
to  assist  the  Plaintiff  in  an  action  brought  against  executors  in    [  37  1 
their  own  right,  who  appeared  only  to  have  acted  in  the  dispo- 
sition of  the  testator's  effects. 


John  Coope,  Joseph  Coope,  William  Jesser  Coope, 
Charlesson,  Piercy  the  Elder,  Piercy  the  Younger, 
Pritzler,  and  Brown,  against  Eyre,  Atkinson, 
Walton,  Hattersley,  Stephens,  and  Pugh. 

nnHIS  was  an  action  brought  by  the  owners  of  a  Greenland  A.B.c*9ai 

^  ship  called  The  Earl  of  Chatham^  against  the  Defendants,  ^'^^^ 

on  an  agreement  to  purchase  oil,  the  cargo  of  the  ship.  menttopur- 

The  declaration  stated,  that  on  the  29th  otAugustf  1786,  the  m  the  nime 

Plaintiffi  sold  the  cargo  to  the  Defendants,  at  the  rate  of  20{.  ^;;^^^ 

per  tun,  to  be  received  as  soon  as  it  was  boiled  and  ready,  aliquot 

That  by  way  of  collateral  security,  two  bills  of  exchange  were  jJJlJSl^!^' 

deposited  in  the   hands  of  the  Plaintiffi,  one  of  which  was  but  it  does 

accepted  by  Defendants  Eyre^  Atkinson  and  Walton.    That  the  jLt^T 

ffvff  the  goods.    On  fiulure  of  A.  the  ottensiUe  buyer,  JB,  C  and  D»  are  not  antwenUe  to  the  tdkr 
wUh  A.  (o). 


(•}  [See  WcMgh  v«  Cwrver^  post  toL  ii.  p.  295,  and  the  note  there.] 

sale 
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sale  being  so  made,  and  it  being  expected  that  the  Defendants 
would  not  take  away  the  oil  pursuant  to  the  terms  of  the  salet 
it  was  afterwards  agreed  between  the  Plaintiffs  and  Defendants, 
by  the  name  of  Benjamin  Eyre  and  Co.  <<  that  the  Plaintifl& 
**  should  keep  the  oil  in  their  possession  till  the  1st  oi  January 
*^  following ;  and  if  the  Defendants  did  not  pay  for  it  on  or 
**  before  that  day,  the  Plaintiffs  were  to  be  at  liberty  to  aii- 
**  thorize  the  broker  to  resell  it  at  the  best  price  he  could  get ; 
<<  and  if^  upon  such  resale,  the  oil  should  not  produce  0,01.  per 
<<  tun  with  all  charges,  &c.  the  Plaintiffs  were  to  deduct  the 
<^  difference  of  the  price  out  of  the  bills  placed  in  their  hands 
*'  as  a  collateral  security."  That  the  Defendants  neither  paid 
for  nor  took  away  the  oil ;  whereupon  the  Plaintiffs  authorized 
the  broker  to  resell  it.  That  the  deficiences  upon  the  resale 
amounted  to  4000/.  besides  brokerage,  &c.  100/.  That  the  bill 
of  exchange  accepted  by  the  Defendants,  was  presented  to  them 
for  payment,  and  refused. 

Second  count.  Sale  to  Defendants;  their  reftisal  to  pay  or 
take  the  oil.  Resale  at  a  loss  of  400/.  and  expences  100/.  There 
were  also  the  common  counts — damages  SOOO/. 
[  38  ]  Plea,  general  issue,  by  all  the  Defendants  except  Eyre^  who 
suffered  judgment  by  default,  with  notice  that  damages  would 
be  assessed  against  him  according  to  the  event  of  the  cause. 
Before  the  action  was  brought  Eyre  and  Co.  had  become  bank- 
rupts. 

This  was  tried  at  the  Sittings  after  last  Hilary  Term,  before 
Lord  Loughborough  by  a  special  jury,  when  it  appeared,  that 
on  the  24th  of  Augusfj  the  Defendants,  Eyre  for  himself  and 
partners  (who  were  Atkinson  and  Walton^  general  merchants) 
Hatterdey  fok*  himself  and  Stephens^  who  were  oil  merchants, 
and  Pftgh  for  himself  and  Son  (a),  who  were  also  oil  merchants, 
agreed  to  purchase  jointly  as  much  oil  as  they  could  procure,  on 
a  prospect  that  the  price  of  that  commodity  would  rise.  That 
Eyre  should  be  the  ostensible  buyer,  and  the  others  share  in  his 
purchase  at  the  same  price  v^hich  he  might  give.  Hatterdey  and 
Co.  were  to  have  one-fourth,  Pt^h  one-fourth,  and  Eyre  and  Co. 
the  remaining  moie^.  That  they  bought  large  quantities  of 
oil  belonging  to  other  ships,  and  other  traders  besides  the  Plain- 
tifis,  in  the  name  of  Eyre  and  Co.  That  Hattersley  and  Pugh  oc- 
casionally came  forward  and  gave  directions  as  to  the  delivery 

(a)  The  5oa  died  before  the  action  was  brought. 

of 
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of  the  oils,  and  otherwise  interfered  in  the  transaction,  and  also 
made  many  declarations,  *^  that  they  were  all  jointly  interested 
^  in  the  different  purchases,  and  that  there  was  a  general  con- 
"  cem  between  them  (a)/' 

*  On  the  part  of  the  Defendants,  it  was  insisted  on  at  the  trial, 
that  the  contract  for  sale  was  made  between  the  Plaintifi  and 
Rfre  and  Co.  onfyj  and  that  the  agreement  which  the  Defendants 
entered  into  between  themselves,  was  only  a  sub-contract,  and 
did  not  constitute  a  partnership.  Lord  Lougkborougif  after  de- 
claring his  opinion  (that  as  the  Defendants  did  not  appear  to 
have  been  jointly  concerned,  further  than  the  purchase  of  the 
oil,  they  had  not  such  a  joint  interest  in  the  projUs  and  loss  as 
the  law  made  necessary  to  a  partn^rs)iip\  directed  a  verdict  to 
6e}oun( 


lOT  them,  which  was  accordingly  done. 
Marshall^  Seijt.,  having  obtained  a  rule  to  shew  cause,  why 
a  new  trial  should  not  be  granted  on  the  misdirection  of  the 
judge,  in  Easier  Term, 

{a)  The  evidence  as  to  this  point  was  in  substance  as  follows: 

Garforth,  the  broker,  proved  the  contract  signed  by  Eyre  for  himself  and 
Co. — General  orders  from  Eyre  (miy,  to  purchase  any  quantity  of  oil  which 
might  o^r — Hatterdey  and  Pugh  told  him  they  were  to  have  a  part  of  what 
was  purchased  in  the  firm  of  Eyre  and  Co.  and  that  they  yfttejciMy  ooacemed. 
They  went  to  recdve  a  caigo  sold  by  Thwaite*  at  BlackwalL  ntoaite*,  who 
had  also  sold  oil  to  the  Defendants,  proved  thot  Hattenley  said,  **  It  it  all  the 
*  same  whether  Eyre  or  I  buy  it — it  it  the  tame  concern**;  and  that  Pugh  said, 
"  HaUertley  and  I  am  concerned**;  that  they  attended  to  see  the  oil  gauged. 
StruAiand,  who  had  the  care  of  Greeidand  Dock,  proved  that  Haiterdey  and 
Pugh  said,  **  We  have  purduued  your  M*  That  on  fiulure  of  Eyre  and  Co. 
Pi^  $eni  an  order  not  to  deliver  the  oU  of  the  thip  Britannia,  which  had  been 
purchased  by  Eyre  and  Co.  and  had  the  cellars  locked. 

KUbington  sold  oil  to  Eyre  and  Co.  by  Garforth  the  broker,  delivered  to 
HaUertley,  who  gave  in  payment  a  bill  accepted  by  Eyre  and  Co.  and  his  own 
note  to  indemnify  the  witness  in  making  an  indorsement. 

Captain  Hastings  sold  oil  to  Eyre  and  Co.  by  the  tame  broker^  for  which 
Pu^  nffxA  an  agreement. 

Opti^^"  Dowson  also  sold  oil  by  Garforth  to  Eyre  and  Co.  for  which  Pugji 
gne  a  receipt;  and  being  asked  whether  the  buyers  were  responsible  persons, 
told  the  witness  that  he  was  tafe,  saying,  ^  /  am  concerned,  ffatterdey  is  con- 
**  cemed,  and  there  is  a  house  at  Norwich  whidh  can  buy  us  aU**  Pugh  afler- 
wtfds  repeated  this  ia'  the  presence  Of  Hattersley,  who  aokaowledgod  it  to  be 


Phel^  proved  that  he  was  agent  to  sell  oil  for  a  Mr.  Yeomans,  and  not 
trusting  to  Eyre  only,  whom  he  considered  as  a  mere  speculator,  required  the 
names  of  the  others  concerned  to  be  given  in,  upon  which  Garforth  the  broker 
gave  in  the  Bume§  of  Hatiersley  and  Co. 

Bond 


1788. 

Coonani 
Otben 
agointi 

BvAKuid 
Others. 
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1788.         Band  and  Le  Blanc^  Seijts.,  shewed  cause.  The  only  question 

is  whether  the  three  houses  jointly  contracted  with  the  owners 

Otben  of  the  ship,  SO  as  to  make  them  partners?  This  could  not  be, 
jSf^^  since  in  order  to  make  men  partners,  they  must  either  pledge 
Odwn.  their  Joint  credit,  or  be  equally  interested.  Now  the  credit  was 
here  given  to  Eyre  and  Co.  alonef  and  the  shares  of  the  purchase 
were  unequally  divided.  Whether  it  be  a  secret  or  avowed  part- 
nership, the  principle  is  the  same;  the  parties  must  be  possessed 
like  joint  tenants  ji^  my  eiper  tout;  each  must  be  interested  in 
the  whole,  and  have  a  right  of  survivorship.  But  if  Eyre  and 
his  partners  had  died,  Hatterdey  and  Pugh  could  have  had  no 
claim  to  their  shares  of  the  purchase,  which  would  have  vested 
in  their  executors.  .7^9  JPrainti£&  only  contracted  with  Eyre 
and  Co^  there  was ''no  privity  between  them  and  the  btlber  De- 
fendants. 

If  a  lessee  makes  an  under-lease,  the  landlord  cannot  sue  the 
sub-lessee  for  his  rent.  If  a  man  should  buy  a  set  of  horses 
and  sell  a  pair  of  them,  the  buyer  of  the  pair  would  not  be 
liable  for  the  whole  set,  in  default  of  the  original  purchaser. 

In  Hoare  v.  Dawes{a\  and  Grace  v.  Smith{b)^  it  is  established 
as  essential  to  a  partnership,  either  that  there  should  be  a  con- 
tract to  share  profit  and  loss,  or  that  the  parties  should  offer 
m'  their  joint  credit  to  the  vendor.  In  Hoare  v.  Dawes,  the  osten- 
[  40  ]  sible  agent  was  alone  liable.  There  a  number  of  persons  em- 
ployed a  broker  to  procure  others  to  join  in  the  purchase  of 
tea;  but  there  is  no  material  difference  whether  a  broker  be 
jointly  employed  to  make  a  purchase^  or  separately  to  find  joint- 
purchasers. 

The  agreement  between  the  Defendants  can  only  be  consi- 
dered as  a  sub-contract,  and  not  of  such  a  nature  as  to  consti- 
tute a  partnership. 

Adair,  Marshall  and  Bunntngton^  Serjts.,  in  support  of  the 
rule,  admitted  that  a  participation  of  profit  and  loss  was  neces* 
sary  to  constitute  a  partnership,  and  argued  that  this  was  a  con- 
tract of  that  nature.  Whether  the  agreement  be,  to  divide  the 
goods  themselves  at  a  given  time^  on  the  produce  on  the  sale  of 
them;  each  party  runs  the  same  risk,  and  each  has  his  share 
of  profits  and  loss,  either  in  the  increased  or  decreased  value  of 
the  goods,  or  the  increased  or  decreased  price  for  which  they 
might  actually  be  sold. 

{a)  DougL  371.  (i)  2  Black.  998. 

The 
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The  Defendants,  Haitersliy  and  Pugh^  occasionally  permitted 
their  names  and  credit  to  be  used,  and  holden  out  as  persons 
joindy  concerned:  neither  of  them  could  say  **  Nan  hac  in 
^*fctdera  vem^^  while  the  speculation  promised  well,  and  they 
feared  that  the  whole  profit  would  belong  to  the  assignees  of 
Eyre  and  Co.,  they  went  to  Greenland  Dock^  to  secure  to  them-> 
selves  their  respective  shares  of  the  concern ;  this  was  kolding 
themsdves  out  as  Jointly  concerned  in  some  of  the  contracts :  but 
if  they  were  concerned  in  some^  they  were  so  in  allj  as  they  were 
all  made  under  the  same  order.  It  was  known  that  Eyre  had 
several  other  persons  concerned  with  him,  otherwise  he  could 
not  have  gained  credit  to  so  large  an  amount ;  but  it  was  not 
necessary  that  the  vendors  should  know  who  the  private  part-* 
ners  were;  they  gave  credit  to  them  though  not  by  name.  The 
broker  would  not  have  made  a  bargain  which  could  not  be  ful« 
filled ;  he  knew  that  he  was  acting  tor  responsible  persons.  But 
it  shall  not  be  in  their  power  after  three  months  have  elapsed, 
by  their  own  act  to  convert  a  partnership  into  a  mere  agree* 
ment.  In  the  case  of  Micke  v.  Coe[a)9  the  owners  of  a  ship  let 
for  a  term  of  years  to  the  master,  who  covenanted  to  repair  her 
at  his  sole  expense,  were  held  liable  for  repairs,  though  the  ship^ 
builder  supposed  the  master  to  be  the  owner,  and  gave  credit 
only  to  him. — The  firm  of  a  house  may  have  a  different  mean-> 
ing  according  to  the  nature  of  the  trade.  Eyre  and  Co.  aa 
general  merchants  might  mean  Eyre,  Atkinson  and  Walton,  but 
in  the  oil  trade  (which  was  known  to  be  an  extraordinary  con- 
cern) Eyre  and  Co.  meant  Eyre  and  the  other  DefendantSf  be- 
cause they  were  all  concerned  together  in  the  oil  contracts.  It 
is  objected  that  this  is  not  a  partnership  but  only  a  siib'Sale  or 
sub-contract*  A  sub-contract  is  a  secondary  contract  depending 
upon  some  primary  and  antecedent  one.  In  the  case  of  a 
purchase,  of  goods,  it  means  a  subsequent  agreement  to  take  a 
part  of  what  has  been  preoiously  bought,  it  is  like  an  under-lease 
of  lands.  But  a  previous  agreement  to  share  in  an  intended 
purchase  is  a  contract  o( partnership*  So  if  before  a  lease  was 
granted,  the  intended  lessee  were  to  agree  to  let  another  have 
3  share  in  the  concern,  that  could  not  be  regarded  as  a  sub*oon« 
tract,  the  person  sharing  would  in  such  case  be  deemed  a  g(h 
lessee  in  equity,  and  would  be  liable  to  the  rent  and  covenants; 
for  qui  sentit  commodum,  sentire  debet  et  oiittt.— It  could  not  be  a 

(a)  Cowp.636. 

sub-sale 
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1788t     sub-sale  to  Hatterdey  and  Pugh^  because  each  was  to  have  a 
j~  share  on  the  same  terms  as  Eyre  and  Co-  purchased.  But  Eyre 

Others      and  Co.  were  merchants,  and  merchants  never  buy  to  sell  again. 
EiSimd    *^*  prime  cost,    Hatter&ley  and  Pugh  must  therefore  be  said  to 

Otbcn.  have  shared  originally  in  these  bargains,  and  not  to  have  pur- 
chased any  second  part  of  them.  The  spirit  of  buying  and 
gelling  is  gain,  the  spirit  of  partnership  is  mutual  participation 
of  gain. 

It  is  also  objected,  that  the  relation  of  partners  does  not  exist 
where  one  cannot  bind  the  whole^  and  here  no  pne  could  sell  all 
that  was  bought. 

This  rule  is  right,  but  does  not  apply.  The  broker  did  not 
buy  a  specific  lot  for  each,  but  one  purchase  for  all.  Till  they 
divided  it  therefore,  each  was  entitled  to  it  per  my  4*  per  tout^ 
for  each  had  an  undivided  share.  As  Eyre  could  authorize  the 
broker  to  biy  the  whole,  so  could  he  authorize  him  to  seU  it« 
Suppose  that  Eyre  had  actually  sold  it,  neither  Hattersley  nor 
Pitgh  could  have  maintained  trover  against  the  vendee  for  their 
shares ;  because  any  joint  owner  of  a  mere  personal  thing,  may 
sell  it,  and  the  vendee  will  have  a  good  title ;  the  co-proprietors 
can  only  call  upon  the  vendor  for  their  shares  of  the  purchase- 
money.  If  Eyre^  before  division,  had  sold  the  whole  at  a  great 
profit,  Hattersley  and  Pugh^  though  they  had  never  advanced 
any  money^  would  have  been  intitled  to  their  share  of  the  pro* 
[  42  3  JUs9  which  proves^  that  they  could  not  claim  as  sub-purchasers. 
If  Hattersley  and  Pugh  had  advanced  to  E^yre  their  respective 
shares  of  the  purchase-money,  and  Eyre^  instead  of  dividing  the 
oil,  bad  immediately  sold  it,  and  divided  15  or  30  per  cent, 
prqfk^  in  that  case  either  Hattersley  and  Pugh  must  have  re- 
ceived usurious  interest^  or  they  must  have  been  partners.  If 
the  Plaintiffs  had  refused  to  deliver  the  oil,  and  Eyre  and  Co. 
having  tendered  the  money,  had  brought  an  action  against 
them  for  the  non  delivery,  if  the  previous  agreement  with  Hat- 
tersley and  Pugh  had  come  out  at  the  trial.  Eyre  and  Co.  would 
have  beea  non-suited,  for  not  joining  with  Hattersley  and  Pugh 
as  Plaintifib.  But  if  Eyre  and  Co.  had  been  permitted  to  re- 
cover in  such  an  action  the  amount  of  the  improved  value  of  the 
oil^  he  must  have  accounted  to  Hattersley  and  Pt^h  for  their 
respective  shares  of  the  profits* 

.But  iSEyre  and  Co.  could  not  sell,  they  could  make  no  title 
to  the  vendee,  and  then  Hattersley  and  Pugh  might  bring  trover 

against 


Ill    THE   Tw£liTT-ElOHTH  YSAR  OF  GEORGE  III. 


4S 


against  the  veadee  for  their  shares.  But  their  shares  being 
undivided,  the  vendee  might  have  pleaded  in  abatement,  that 
Eyre  and  Co.  ought  to  have  been  joined  as  Plaintiffs,  and  if 
they  had  been  joined,  the  vendee  might  have  shewn  a  sale  from 
some  one  of  the  joint  plaintiffs  and  non-suited  them.  From 
hence  it  follows,  that  all  the  Defendants  had  a  joint  property 
in  the  goods  till  division,  that  any  one  of  them  therefore  in 
possession  might  sell,  and  bttid  all  the  others^  and  consequently 
that  they  were  partners. 

Cur*  advis.  vult. 

In  this  term  the  Judges  delivered  their  opinions  as  fol- 
low;— 

Gould,  J. — The  facts  of  the  present  case  are  shortly  these } 
The  Defendants  and  Eyre  and  Co.,  order  one  Garfbrth  a 
broker  to  buy  quantities  of  oil. — The  Defendants  Halterdey 
and  Co.  and  Pt^h  and  Co.  were  to  have  for  their  respective 
shares,  each  one  fourth. — The  broker  buys  divers  ship-loads ; 
and  to  some  of  the  vendors,  the  Defendants,  during  the  treaty, 
declare  it  to  be  a  common  concern  between  them  and  Eyre  and 
Co^  in  whose  name  the  purchases  were  made. 

Bat  with  respect  to  the  Plaintiffs,  the  purchase  was  made 
singly  in  the  name  of  Eyre  and  Co.,  without  any  notification 
that  the  Defendants  had  any  concern  in  it. 

These  purchases  were  made  on  speculation,  there  being  a 
prospect  that  oil  would  rise  in  price ;  but  it  afterwards  fell,  and 
then  the  Defendants  contend  that  they  are  not  liable  to  make 
good  the  difference,  Ejfire  and  Co.  having  failed. 

Upon  these  facts,  two  questions  arise,  1st,  Whether  the  De« 
fendants  are  partners  with  Eyre  and  Co.  ?  2d,  If  not.  Whether 
they  are  to  be  deemed  joint-contractors  in  the  purchase  for 
Eyre  and  Co.  and  so  liable  for  the  whole  ? 

As  to  the  first,  I  think  they  cannot  be  considered  as  partners 
with  Eyre  and  Co.  in  this  purchase  from  the  Plaintiffi.  Al- 
though there  may  be  partnerships  in  many  other  instances  be^ 
sides  what  are  merely  commercial,  as  in  the  case  of  &rms  rented 
by  several  persons  jointly,  and  of  partnerships  of  attorneys,  and 
the  like,  yet  I  think  the  true  criterion  is  as  stated  by  Mr.  J. 
Bladstone^  in  the  case  of  Grace  and  Smithf  <<  Whether  they  are 
**  concerned  in  profit  and  loss",  and  the  same  doctrine  is  in  ef- 
fect held  by  Chief  Justice  De  Grey^  in  that  case. 

This  is  strongly  illustrated  by  Bloxam  and  Fourdrinier  v.  PM 

and 
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and  Brooke^  in  B.  R.  which  was  cited  in  Grace  v.  Smth.  It 
there  was  agreed,  that  whether  the  sum  of  money  was  a  fresh 
loan,  or  left  in  the  hands  of  the  man  who  was  originally  con- 
cerned in  the  trade  in  partnership  with  the  person  advancing 
or  leaving  the  money,  made  no  difference. 

In  both  cases  the  money  was  left.  In  Bloxam*s  case  he  was 
to  have  (besides  interest)  200&  per  annumy  as  and  in  lieu  of  his 
share  of  the  profits,  and  to  have  the  inspection  of  the  books. 

This  was  properly  held  to  continue  his  connection  as  a  part- 
ner, and  excluded  him  from  being  at  liberty  to  set  liimself  up 
as  an  usurer. 

In  the  case  of  Grace  and  Smith,  Smith  stipulated  to  have,  be- 
sides interest,  an  annuity  of  SOOL  per  annum,  but  not  a  word  to 
refer  it  to  the  trade. — And  therefore  as  the  jury  found  that  the 
Defendant  was  no  partner,  a  new  trial  was  refused,  and  Blacks- 
stone  lays  it  down,  that  the  supposition  of  its  being  usury  had 
no  influence  on  the  question. 

In  both  instances  the  annuities  were  limited  to  seven  years. 

It  was  held  in  both  the  cases,  that  the  inequality  of  the 
concern  as  to  profit  and  loss  was  immaterial  to  those  who 
dealt  with  them,  however  it  might  be  a  regulation  between 
themselves. 

But  in  the  present  case  there  was  no  communication  between 
the  buyers  as  to  profit  or  loss.  Elach  party  was  to  have  a  dis- 
tinct share  of  the  whole,  the  one  to  have  no  interference  with 
the  share  of  the  other,  but  each  to  manage  his  share  as  he 
judged  best.  The  profit  or  loss  of  the  one,  might  be  more  or 
less  than  that  of  the  other. 

In  this  light  I  am  of  opinion  there  is  no  foundation  for  the 
court  to  adjudge  the  present  case  a  partnership ;  and  the  jury 
having  found  for  the  Defendants,  that  there  is  no  reason  to  diV 
turb  the  verdict 

2d.  Whether  they  can  be  considered  as  joint  purchasers  ? 

I  think  it  would  be  attended  with  great  inconvenience  in  the 
common  dealings  between  man  and  man,  to  admit  that  posi- 
tion.—The  stipulation  is,  that  the  purchase  should  be  made  as 
for  Eyre  and  Co.  in  the  total,  and  each  is  to  have  a  separate 
and  distinct  part. — A  man  goes  into  York  Aire  to  buy  as  many 
horses  as  be  can  collect,  or  a  limited  number,  and  agrees  with 
a  friend  that  he  shall  have  two.  It  surely  cannot  be  con- 
tended, that  this  could  make  the  firiend  a  joint  contractor  to 

subject 
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sabject  him  in  failure  of  the  other,  to  pay  for  the  whole  bar- 
gwn(a). 

So  in  a  familiar  case,  a  man  is  about  to  buy  a  tun  of  wine 
and  agrees  that  a  friend  shall  have  a  hogshead. 

And  I  think  the  case  oi  Hoare  and  Dawes  is  strong  on  this 
bead :  I  need  not  state  the  case,  it  having  been  already  stated 
several  times. 

Lord  Mansfield  holds  it  merely  *<  an  undertaking  with  the 
'<  broker  by  each  for  a  particular  quanti^,  no  undertaking  by 
"  one  to  advance  money  for  the  other,  nor  to  share  with  one 
"  another  in  profit  or  loss. 

^  It  would  be  most  dangerous  if  the  credit  of  a  person  who 
"  engages  for  a  40th  part  (for  instance)  should  be  considered  as 
^  bound  for  the  39  others." 

This  doctrine  falls  in  exactly  with  my  ideas — I  think  cases  of 
this  nature  should  stand  on  broad  lines — not  on  subtleties  and 
refinements,  the  source  of  litigation  and  disputes. 

Heath,  J. — The  question  for  the  determination  of  the  court, 
is  whether  the  contract  made  with  the  Plaintifis  is  so  far  bind- 
ing  on  the  Defendants  Pughf  Haitersley,  and  Stephens^  as  to 
make  them  liable  on  the  failure  oi  Eyre  and  Co.? 

If  this  contract  may  be  considered  independently  of  the  other 
contracts  given  in  evidence,  there  could  be  little  doubt. — Eyre 
and  Co.  employ  Garforth^  their  broker,  to  buy  oil,  and  it  is 
agreed  that  the  other  Defendants  shall  have  aliquot  parts  when 
the  commodity  is  purchased. 

This  is  a  sub-contract, — by  a  sub-contract  I  mean  a  contract 
subordinate  to  another  contract  n^ade  or  intended  to  be  made 
between  the  contracting  parties  on  one  part,  or  some  of  them, 
and  a  stranger.  Eyre  and  Co.  are.  the  only  purchasers  known 
to  the  Plaintiffs;  entire  credit  was  given  to.  them  alone.  Pfi^A, 
HatUrsUyj  and  Stephens^  can  be  liable  only  in  the  event  of  a 
concealed  partnership,  on  this  principle,  **  that  the  act  of  one 
"  partner  binds  all  his  co-partners,  on  account  of  the  com- 

is  said  by  Lord  Ellenboroughin  Chttih' 
watte  y.  Duckworth,  12  East,  426. 
**  If  all  aeree  to  share  in  goods  to  be 
purchased,  and  in  consequence  of 
that  agreement  one  of  them  go  into  the . 
market  and  make  the  purchase,  it  is 
the  same  for  this  purpose  as  if  all  the 
names  bad  been  announced  to  the 
seller,  and  tlierefore  all  are  liable  for 
the  value  of  them."] 

E  munion 


(c)  [**  If  the  parties  agree  amongst 
tbemeives  that  one  house  shall  pur- 
diaae  the  goods  and  let  the  other 
hsve  an  interest  in  them,  that  other 
being  unknown  to  the  vendor,  in  such 
a  case  the  vendor  could  not  recover 
against  him  although  such  other  per- 
son would  have  the  benefit  of  the 
goods"  (per  Gibbs,  J.,  Young  v. 
Htsaier,  4  Tau 

TOL.  U 


1788. 

CooPE  and 
otberi 
agtufut 

Kt&c  and 
others. 


C*5] 


*aimt.  5S5)i  but  see  what 
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1788.     "munionofppofit  and  loss."    In  truth  they  were  not  partnm, 
Coop.      »nasmuch  as  they  were  only  interested  in  the  purchase  of  the 
"t^   commodity,  and  not  in  the  subsequent  disposition  of  it 

Ev„  Great  reliance  has  been  placed  on  this  being  a  joint  concera 

-xJ  oU.e,.   and  a  joint  speculaUon.     It  is  so  between  the  Defendants,  but 
the  contracts  made  with  the  other  vendors  are  different     A 
contract  made  between  J.  and  B.  cannot  be  given  in  evidence  to 
explam  a  contract  made  between  A.  and  C-It  is  m  inter  alios 
acta  (a).     In  fact  the  Defendants  have  pledged  themselves  ex- 
plicitly  with  other  persons  in  a  different  manner.     The  con- 
tracts made  with  the  other  merchants,  are  not  admissible  evidence 
in  this  cause,  excq,t  to  prove  a  fraud,  if  the  fects  had  gone  that 
ength ;  namely  that  the  house  of  Eyre  and  Co.  as  a  failing 
house,  was  to  stand  forwards  in  order  to  protect  the  other  D^ 
fendants,  who  by  such  means  might  have  the  benefit  of  the  soe- 
culation  If  it  proved  fortunate,  without  sustaining  any  1<L^ 
the  event  of  iu  failing.    No  such  evidence  has  bin  LiZ^ 
on  riie  contrary  it  appears  that  the  objection  made  by  the  oX^ 
vendors  to  the  firm  of  Eyre  and  Co.  was,  « tkat  thl  ^eZ 
known  and  new  in  the  trade."  ^ 

If  P.^A,  Hatterdey,  and  SUphens  had  authorized  the  broker 
to  purchase  aliquot  shares  for  them,  this  case  would  wt 
«mbled  that  o^Hoare  v.  Dc^,,  the  doctrine  of  which  Lco^ 
firmed  by  a  passage  in  the  Digest,  lib.  17.  tit  2.  ftT*^ 

emere  tnconnnu^,  ,uod  a  societaU  longS  reJZ  estT 
No  detriment  from  thu  decision  can  arise  to  tr.A^ 
the  credit  of  merchants;  for  it  behov«  "eryt  ^^j^  "* 
to  consider  the  responsibility  of  the  pers^rs  wiThirm  L^"'^ 
Uacts,  and  he  has  also  the  resource':f  a  do::anrpaltr; 
If  any  such  exist  and  can  be  proved.  For  these  f^f^ 
of  opinion  that  the  rule  ought  to  be  dischaiged. 

Wilson,  J.  I  am  so  unfortunate  as  to  differ  m  ««:»•      i- 

[  46  ]        The  contract  mu  actiuUv  made  betwmn  ib.  oi  •    ■•. 

£^a.dC„,b«tifth.«I,jD.fl^^„tl„dl  "^ 

aondly  contracted.    Tba,  tkey  wore  «,  co«™  J^?,«     T' 
appoar.  fron.  th.  cont.^  ^l  ^  ^^1!^,:'^'^ 


W  Vide  Seville  v.  ItoderUon,  4  T.  R.  las. 

own 
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own  declarations;   these  I  think  were  proper  to  be  given  in     ^JM 

evidence,  being  against  themselves,  to  which  evidence  the  ver-     

diet  was  contrary.  ^»^ 

The  Defendants  were  all  concerned  in  a  general  speculation.  agmoMi 
There  was  an  original  agreement  between  them  to  purchase  as  and  o^en. 
much  oil  as  they  could  procure.  Of  what  nature  that  agree- 
ment was,  there  is  no  evidence  precisely  to  prove,  no  witness 
having  been  present  when  it  was  concluded.  It  might  have 
been  such  as  would  have  made  them  jointly  answerable,  or  it 
might  not.  How  then  are  we  to  collect  what  it  was  ?  Surely 
from  the  declarations  of  the  parties  themselves. 

Tkwaitef  evidence  proves  that  Hatterdey  sdd  <*  It  is  all  the 
**  same  whether  Eyre  or  I  buy  itj  it  is  the  same  concern.'^  This 
shews  it  was  not  a  sub-contract  If  Hattersley  had  bought  the 
oil  himself,  he  would  have  been  a  contractor  with  Thxcaites  g 
and  when  he  who  knew  what  the  agreement  was  between  the 
Defendants,  declares  it  to  be  the  same  thing  vohether  he  or  Eyre 
bought  itj  he  puts  himself  expressly  in  the  place  of  an  original 
contractor ;  the  court  then  cannot  say  that  he  was  a'  sub-con- 
tractor. This  declaration  was  before  the  purchase  of  the  cargo 
of  the  Earl  qfChathamy  on  which  the  action  is  brought. 

Kilbingtanj  the  keeper  of  Greenland  Dock,  proved  that  Hat-' 
tmlejf  and  Pugh  both  said  to  him  "toe  have  purchased  your  oU^ 
This  was  a  direct  avowal  of  their  having  jointly  contracted, 
which  was  not  done  with  a  view  to  strengthen  the  credit  of 
Eyre  and  Co.  being  after  the  purchase  was  made. 

When  Captain  Dcmson  expressed  some  doubts  whether  Eyre 
and  Co.  to  whom  he  had  also  sold  his  oil,  were  able  to  pay 
him,  Pugh  who  received  it,  told  him  ^^you  are  sqfe*^  and  de- 
dared  that  ^^he  wu  concerned^  and  Hattersley  mas  concerned^  and 
a  house  at  Norwich  who  could  buy  them  alV*  Now  if  they  were 
sob-contractors,  this  declaration  was  not  true.  How  could  their 
sob-contract  make  the  vendor  sftfe  ?  Here  then  is  clearly  a  di- 
rect adLnowledgment  of  their  being  original  contractors.  The 
evidence  also  of  the  broker  shews  that  they  all  originally  con- 
tracted ;  he  delivered  accounts  to  them,  and  informed  Hatter^ 
dey  and  Pugh  how  matters  went  on.  In  one  instance  he  was  so 
conscious  of  their  being  jointly  concerned,  that  he  gave  in  their 
names  as  such  to  the  agent  of  Yeomansj  who  would  not  other- 
wise have  given  credit  to  the  name  of  Eyre  and  Co. 

Upon  fiulnre  of  Eyre  and  Co.^  Hattersley  and  Pfig&*gave  or* 

£  2  ders 


[*7  ] 
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1 788.     ders  to  the  keeper  of  the  dock,  hot  to  give  up  the  oil  remaining 
"Z  in  the  dock  in  the  name  of  Eyre  and  Co.,  and  took  it  as  their 

and  otben  own.  Now  they  could  have  had  no  right  to  do  this  if  they  had 
Htm  '^^^  ^"^y  sub-contractors.  Admitting  that  after  goods  are  de^ 
and  othera.  livered,  there  cannot  be  such  a  participation  of  profit  and  loss 
as  will  make  a  partnership  unless  the  parties  originally  con- 
tracted,  yet  their  dividing  the  goods,  and  each  taking  his  share, 
after  delivery,  will  be  good  evidence  of  an  original  contract. 
Whether  the  contract  were  joint  or  separates  nothing  done  sub- 
sequent can  alter  the  nature  of  it,  but  there  may  be  subsequent 
evidence  to  prove  of  what  nature  it  was. 

In  Grace  v.  Smith  (a)  the  terms  of  the  contract  were  stated. 
If  the  terms  of  this  contract  had  been  stated,  we  might  have 
judged  of  the  responsibility  of  the  defendants;  but  not  being 
stated,  we  must  receive  their  own  acknowledgments  of  respon- 
sibility. 

In  Hoare  v.  Dawes  (i),  the  question  was  not  between  the 
buyer  and  seller ;  the  East  India  Company  were  the  sellers,  and 
the  money  roust  have  been  paid  before  the  delivery  of  the 
goods.  In  that  case  there  was  no  agreement  between  the  De- 
fendants, but  here  the  declarations  of  the  parties  themselves  are 
strong  evidence  of  an  original  joint  contract  They  who  best 
knew  what  their  contract  was,  have  declared  it  to  be  joint,  and 
we  cannot  say  it  was  separate.  Being  acknowledged  to  be  joint 
in  many  instances,  we  must  take  it  to  be  so  in  all. 

Clavering  v.  Wesley  (c)  does  not  apply  to  the  present  case, 
being  on  the  covenants  of  a  lease,  which  only  bound  the  parties 
to  them.  Here  all  the  Defendants  were  interested  in  the  sub- 
ject-matter. 

It  has  been  said  that  as  the  credit  was  given  to  Eyre  and  Co. 
only,  the  vendors  could  not  be  injured,  if  Eyre  and  Co.  only 
were  liable.  But  this  argument  goes  to  prove  that  no  dormant 
partner  would  be  answerable  for  the  acts  of  the  ostensible  agent* 

I  am  therefore  of  opinion  that  a  new  trial  ought  to  be  grant- 
ed. 
1^  4g  -]  Lord  Loughborough. — The  first  impression  on  my  mind 
was  against  the  Defendants,  but  in  the  course  of  the  trial  my 
opinion  changed,  and  I  thought  they  were  not  liable  as  part- 
ners ;  I  still  continue  to  think  so,  and  consequently  that  the  ver- 
dict was  proper. 

(a)  1  Black.  998.  (h)  Dougl.  771.  {e)  ZV.  Wms.  408. 

.This 
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This  being  an  action  on  a  contract  of  salei  the  vendor  can      1 788. 
have  no  remedy  against  any  person  with  whom  he  has  not  con;     "^^ 
tracted,  unless  there  be  a  partnership,  in  which  case  all  the    andothen 
partners  are  liable  as  one  individual.     It  has  been  justly  ob-      '^^ 
served,  that  a  secret  partnership  can  be  no  consideration  to  the   uidotheri. 
vendor;  though  for  reasons  of  policy  and  general  expedience 
the  law  is  positive  with  respect  to  the  secret  partner,  that  when 
discovered  he  shall  be  liable  to  the  whole  extent.  In  many  parts 
of  Europe  limited  partnerships  are  admitted^  provided  they  be 
entered  on  a  register ;  but  the  law  of  England  is  otherwise,  the 
rule  being,  that  if  a  partiler  shares  in  advantages,  he  also  shares 
in  all  disadvantages.     In  order  to  constitute  a  partnership,  a 
communion  of  profits  and  loss  is  essential.    The  shares  must 
be  joint,  though  it  is  not  necessary  they  should  be  equal.     If 
the  parties  be  jointly  concerned  in  the  purchase,  they  must  also 
be  jointly  concerned  in  the  future  sale,  otherwise  they  are  not 
partners.     The  late  case  of  the  cotton  purchn^e  resembled  the 
present,   so  far  as  the  several  parties  were  each  to  take  aliquot 
shares ;  but  there  no  part  of  the  commodity  was  to  be  resold 
without  the  consent  of  all  concerned.     Here,  Eyre  was  a  mere 
speculator,  and  the  other  Defendants  were  to  share  in  the  pur- 
chase, but  were  not  jointly  interested  in  any  subsequent  dispo- 
sition of  the  property.     Though  they  may  by  other  purchases 
have  concluded  themselves  as  to  some  particular  vendors,  yet 
in  the  transaction  in  question  there  was  not  that  communion 
between  them  necessary  to  make  them  partners ;   their  agree- 
ment was  a  sub-contract,  which,  as  my  Brother  Heath  observed, 
may  be  executory ;  it  was  to  share  in  a  purchase  to  be  made. 
The  seller  looked  to  no  other  security  but  Eyre  and  Co.:  to 
them  the  credit  was  given,  and  they  only  were  liable. 

Rule  discharged. 


Fuller  against  Prentice.  [  ♦S  ] 

JDAIRj  Serjt.,  moved  for  an  attachment  against  the  De-  3m^t*'* 

fendant,  who  lived  at  Brandon  in  Sifffblt^  for  not  appearing  grant  an  at- 
tachment 

against  a  witness  for  not  obeying  a  iubjtoma  to  attend  at  a  trial»  unless  the  whole  espenaet  of  the  jour- 
ney, ssid  of  the  necessary  stay  at  the  place  of  trial,  be  tendertd  at  the  time  of  terming  the  stJfpcma  (a). 

(a)  [Unless  his  expenses  are  paid,  t.  Mears,   13  East,  15.    See   also 

be  may  at  the  trial  refuse  to  giveevi-  Holme  y.  Smithy  i  Marsh.  410.    6 

desaee,  and  may  afterwards  maintain  Taunt.  10.  S.  C.    Addon  v.  Haigh^ 

an  action  for  his  expenses.    HaUett  2  Chitty's  R^.  201.] 

in 
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Fuller 
againsl 


in  obedience  to  a  subpcena^  to  give  evidence  in  a  cause  tried  be- 
fore Lord  Loughborough,  at  the  Sittings  after  last  Easter  Term, 
at  Wesimimter,  on  the  following  affidavit)  namely :  ^  That  she 
*^  was  personally  served  with  the  subpoena  ticket,  and  that  the 
'<  original  was  shewn  to  her.  That  25.  and  Qd.  were  given  her 
^^  and  a  promise  made  her  to  bear  all  her  expences.  That  a  place 
*^  was  taken  for  her  in  the  stage-coach  from  Brandon  to  Londatu 
^  That  she  accordingly  undertook  to  go  in  the  coach  at  the 
<<  time  appointed.  But  when  the  coach  was  ready  to  take  her 
*^  up,  and  more  money  also  ready  to  be  given  her  by  the  de- 
<<  ponent,  she  confined  herself  within  her  house  and  refused 
« to  go." 

But  the  Court  refused  the  attachment,  saying  that  it  might 
afford  a  dangerous  precedent,  by  which  witnesses  coming  from 
their  places  of  abode  to  attend  at  trials,  might  be  deprived  of 
the  re-payment  of  their  necessary  expences;  the  whole  of  which, 
as  well  of  their  going  to  the  place  of  trial,  as  of  their  return 
from  it,  and  also  during  their  necessary  stay  there,  ought  to  be 
tendered  to  them,  at  the  time  of  serving  the  subpcena,  other- 
wise an  attachment  would  not  lie. 


In  an  action 
on  a  judg- 
ment, if  the 
declaration 
states  the 


Rastall  against  Straton. 

T^EBT— Declaration  stated  that  in  Trinity  Term  1787,  the 
Plaintiff  recovered  by  a  judgment  in  B,  JS.  4£/.  Is,  for  his 

costs  in  the  defence  of  an  action  brought  by  the  Defendant 
judgment  to  agaiust  htm  the  saidl^laintiffm  that  court. 
^ts^  m       Plea.-^«i  tiel  record.^ 

a  term  dif-  T^\xq  rccord  being  brought  by  mittimus  from  the  Court  of  £.  R^ 
that  which  Bunnington,  Serjt.,  moved  that  it  might  be  read,  which  being 
thereconTit  ^^^®>  ^^  appeared  that  the  judgment  on  which  the  Plaintiff  de- 
is  a  faiier  of  clared,  was  recovered  in  Easter  Term  1788,  instead  of  Trinity 
K*u^o  a    Term  1787;  this  he  urged  was  a  faiier  of  record. — It  also  ap- 

variance,  if 

the  declaration  states  the  judgment  against  one  Defen^t  only,  when  it  was  against  more  than  one  (6). 


{d\  [Thit  being  an  action  of  debt 
on  judgment,  it  was  necessary  to 
state  the  judgment  with  a  prout  patet 
per  rebordum,  (Co.  Litt.  303.)  In 
which  case  it  seems  that  the  state- 
ment of  the  term  in  which  the  judg- 
ment was  recovered  is  matter  of  de- 
scription ;  PurceU  v.  Mactiatnara,  9 
East,  161;   and  a  variance  will  be 


fatal.  But  where  the  judgment  is 
merely  stated  as  matter  of  induce- 
ment, such  variance  will  not  be  ma- 
terial even  if  the  judgment  has  been 
set  out  with  a  prout  pmtet,  ^c,  Phil" 
Upt  V.  ShaWf  4  B.  &  A.  435.  Sto(U 
dart  V.  Palmer,  3  B.  &  C.  3.] 

(6)  [Ace  Readthaw  v.   Wood,    4 
Taunt.  13.] 

pcarcd 
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peared  that  tbe  judgment  in  question  was  recovered  in  an  ac*      1788. 

tion  brought  by  the  Defendant  against  the  present  Plaintiff  and     J 

one  William  Avamef  whereas  the  declaration  stated  it  to  have      agamst 
been  only  against  the  Plaintiff. — This  he  contended  was  a  fatal    ^^''°^' 
variance. 

On  both  these  grounds,  but  chiefly  on  the  last,  the  Court 
gave 

Judgment  for  the  Defendant. 

But  aflerwards  leave  was  given  to  amend  (a). 

(a)  See  Term  Rep.  B.  R.  vol.  11.  p.  366. 


T 


Meddowcroft  against  Holbrooke. 

HE  Plaintiff  brought  an  action  against  the  Defendant  for  a  solicitor 

12«.  Ss.  4d.  the  amount  of  his  bill  as  an  attorney  and  |"  Chancery 

J  may  practise 


solicitor  in  the  King's  Bench;  Common  Pleas,  Chancery,  and  in  the  equity 
equity  side  of  the  Exchequer.     To  this  there  was  a  set-off,  and  £xd?cquer 
tbe  balance  due  to  the  Plaintiff  was  2oL  Is.  6rf.  for  which  a  j^^t^oyt  be- 
verdict  was  found,  subject  to  a  reduction,  if  the  Court  should  a  solicitor 
think  fit,  of  such  part  as  was  charged  for  business  done  in  the  courUa) 
equity  side  of  the  Exchequer,  he  not  being  a  solicitor  of  that 
courtf  though  he  had  been  admitted  in  Chancery.    A  rule  hav- 
ing been  obtained  to  shew  cause  why  the  verdict  should  not  be 
rectified,  by  reducing  the  sum  from  25L  Is.  6d.  to  3L  4s., 

Band  and  CoclceUy  Serjeants,  shewed  cause,  arguing  that  the 
Plainti£F  did  not  come  within  the  meaning  of  the  24th  section 
of  the  statute  of  2  Geo,  2.  c.  23.  It  is  not  necessiiry  that  an 
attorney  should  be  admitted  in  the  same  court  in  which  he  oc- 
casionally acts*  If  he  be  admitted  in  one  court,  he  may  act  in 
another^  by  consent  of  an  attorney  of  that  other.  Solicitors  in 
courts  of  Equity  ought  to  have  this  privilege  as  well  as  attorneys 
in  Common  Law  courts.  But  a  consent  in  writing  is  unneces- 
sary, in  Courts  of  Equity,  where  the  proceedings  are  in  the 
names  of  the  clerks  in  court. 

Lawrence  and  Bunnington^  Seijeants,  in  support  of  the  rule, 
contended  that  the  Plaintiff  was  strictly  bound  by  the  act,  the 
third  section  of  which  prohibits  any  person  from  acting  as  soli- 

(a)  [Dub.  Vincent  v.  Holty  4  Taunt,      chequer  is  not  entitled  to  practise  in 
452.  Where  it  was  held  that  a  soli-      Chancery.] 
dtor  of  tbe  equity  side  of  the  £x- 

citor 
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1 788*     citor  in  any  Court  of  Equity  without  being  admitted  in  such 

J^ court,  which  prohibition  is  not  relaxed  by  the  10th  section, 

cBon      which  relates  only  to  attorneys;  but  even  if  it  extended  to  soli- 
Houuioou.  citors,  *a  consent  in  writing  was  necessary,  which  the  Plaintiff 
r  *51  1    bad  not  obtained. 

Lord  Loughborough. — The  statute  of  the  2  Geo,  2.  c.  £S. 
IS  a  penal  law,  and  ought  to  be  strictly  construed.  The  Sd  and 
7th  sections  are  confined  to  persons  who  practised  before  the 
act  passed,  and  therefore  cannot  refer  to  the  24th,  as  to  the 
present  case.  The  words  of  the  24th  section  are,  '*  without 
<<  being  admitted  and  inrolled  as  aforesaid."  The  answer  is. 
The  Plaintiff  has  beea  admitted  and  inrolled  in  Chancery;  and 
being  so  admitted,  he  was  entitled  to  practise  of  course  on  the 
equity  side  of  the  Exchequer.  A  previous  consent  in  writing 
is  necessary  in  a  Court  of  Law,  but  would  have  been  useless, 
where  the  proceedings  are  in  the  name  of  the  Clerk  in  Court. 

Rule  discharged  without  costs. 


it 


Steel  against  Houghton  et  Uxor. 

No  person     fllRESPASS  for  breaking  and  enterinir  the  closes  of  the 

L__    lit  c^nm  I         ' 

mon  law,   *  Plaintiff,  at  Tiimvorth  in  the  county  of  Suffolk^  treading 

^^^'  ^^th    ^^^^  grass  and  corn,  &c.  and  taking  and  carrying  away  corn, 
harvest  field,  barley  in  the  straw,  &c.  done  by  the  wife, 
have  ^e  VledL — Justification,  That  the  premises  had  been  sown  with 

poor  of  a  barley,  and  the  crop  lately  reaped,  and  carried  off  the  land ; 
tetUed  (as  *'  wherefore  the  Defendants,  being  parishioners  and  inhabitants 
«u^^ri"ht.  "  af^f^e  said  parish  ^Timworth,  legally  settled  therein^  and  being 
"  poor  and  necessitous^  and  indigent  persons^  after  the  crop  grow- 
ing in  the  year  aforesaid,  in  and  upon  the  said  close,  in 
'*  which,  &c.  bad  been  reaped,  cut  down,  taken  and  carried 
<<  away  by  the  said  Plaintiff  from  and  off  the  said  close,  in 
<*  which,  &c.  to  wit,  at  the  said  times  when,  &c.  the  said  Mary 
**  (the  Defendant)  entered  into  the  said  close,  in  which,  &c.  to 
"  glean  and  gather  the  straw  containing  ears  of  barley,  reroain- 
'*  ing  and  being  dispersed  and  scattered  abroad  in  the  said 
**  close,  in  which  &c.  after  the  said  crop  had  been  so  reaped, 
^*  cut  down,  taken  and  carried  away  as  aforesaid,  being  the 
**  gleanings  of  the  said  crop  so  remaining  dispersed  and  scat- 
<(  tered  abroad  in  and  upon  the  said  close,  in  which,  &c" 

To 
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To  this  there  was  a  general  demurrer.  1788. 

This  cause  was  argued  in  Easter  Term.  1787,  by  Le  SlanCf 


Seijt^  for  the  PlaintifF,  and  Lawrence^  Seijt,  for  the  Defend-     a^amtt 
ants;  *and  on  a  second  argument  in  Trinity  Term  1787}  by      ^^^" 
Bolton^  Serjt^  for  the  Plaintiff,  and  Rookej  Seijt,  for  the  De-    r  #52  1 
fendants. 

These  arguments  were  fully  entered  into  by  the  Court,  who 
in  this  Term  gave  judgement  as  follows : 

Lord  Loughborough  : — When  the  claim  of  a  right  to  glean 
was  first  brought  before  the  Court,  it  was  laid  indefinitely  to  be 
in  poor  J  necessitous^  and  indigent  persons.  I  was  then  of  opinion 
against  the  claim* 

1st,  I  thought  it  inconsistent  with  the  nature  of  proper^ 
which  imports  exclusive  enjoyment. 

2dly,  Destructive  of  the  peace  and  good  order  of  society,  and 
amounting  to  a  general  vagrancy. 

3dly,  Incapable  of  enjoyment,  since  nothing  which  is  not  in- 
exhaustible, like  a  perennial  stream,  can  be  capable  of  universal 
promiscuous  enjoyment. 

This  right  is  now  claimed  by  poor  persons  legally  settled;  but 
in  this  form  also  it  is  equally  liable  to  objection.  There  can  be 
no  right  of  this  sort  enjoyed  in  common,  except  where  there  is 
no  cultivation,  or  where  that  right  is  supported  by  joint  labour; 
but  here  neither  of  those  criteria  will  apply.  The  farmer  is  the 
sole  cultivator  of  the  land,  and  the  gleaners  gather  each  for 
himself,  witiiout  any  regard  either  to  joint  labour  or  public  ad- 
vantage. If  this  custom  were  part  of  the  common  lliw  of  the 
realm,  it  would  prevail  in  every  part  of  the  kingdom,  and  be  of 
general  and  uniform  practice ;  but  in  some  districts  it  is  wholly 
unknown,  and  in  others  variously  modified  and  enjoyed. 

Although  the  division  of  parishes  is  of  very  high  antiquity, 
yet  a  right  to  a  maintenance  by  settlement  was  first  introduced 
by  the  statute  of  the  43  of  Eliz»  In  ancient  times  titlies  were 
divided  into  three  parts, — the  first  for  the  maintenance  of  reli- 
gion, the  second  for  the  church,  and  the  third  for  the  poor; 
but  the  third  division  was  a  matter  of  charity  rather  than  of 
right.  When  by  the  second  Lateran  Council,  in  the  12th 
century  (a),  tithes  were  appropriated  to  particular  parishes, 
they  were  not  considered  as  making  in  any  part  a  provision  for 
the  poor,  which  might  be  claimed  as  a  right. 

(a)  A.D.  1139. 

Although 
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1788.         Although  the  law  of  Moses  has  been  cited  for  a  foundation 
for  this  claim,  the  political  institutions  of  the  Jews  cannot  be 


agamtt     obligatory  on  us,  since  even  under  the  Christian  dispensation 
^^ihT"  ^®  i^elief  of  the  poor  is  not  a  legal  obligation,  but  a  religious 

duty. 
[  5S  ]  The  authority  in  our  Um  upon  which  the  right  to  glean  is 
supported,  is  a  dictum  of  Sir  MattAew  HaUj  in  the  Trials  per 
Pais;  but  though  I  entertain  the  highest  respect  for  the  autho- 
rity and  character  of  that  great  judge,  yet  it  would  be  doing 
injustice  to  his  memory,  to  take  every  hasty  expression  of  his  at 
Nisi  prim  as  a  serious  and  deliberate  opinion.  In  truth,  that 
dictum  imports  no  more  than  that  the  question  could  not  be 
raised  without  being  put  upon  the  record. 

The  consequences  which  would  arise  from  this  custom  being 
established  as  a  right,  would  be  injurious  to  the  poor  them- 
selves. Their  sustenance  can  only  arise  from  the  surplus  of 
productive  industry;  whatever  is  a  charge  on  industry,  is  a 
very  improvident  diminution  of  the  fund  for  that  sustenance; 
for  the  profits  of  the  farmer  being  lessened,  he  would  be  the 
less  able  to  contribute  his  share  to  the  rates  of  the  parish ;  and 
thus  the  poor,  from  the  exercise  of  this  supposed  right  in  the 
autumn,  would  be  liable  to  starve  in  the  spring. 

Gould,  J. — Supposing  a  general  right  of  leasing  (lesing)  in 
Englandy  I  think  it  must  be  in  the  case  stated  in  these  pleadings, 
which  is  after  the  crop  is  reaped  and  carried  away,  and  for  the 
poor  and  indigent  parishioners.  If  there  be  such  a  general 
right,  it  must  be  by  the  common  law  of  the  land ;  and  though  it 
should  be  admitted  that  in  certain  places  there  may  be  particu* 
lar  regulations  of  its  exercise  by  custom,  that  will  not  derogate 
from  the  general  right,  any  more  than  special  modes  of  descent 
in  certain  districts  will  derogate  from  the  course  of  descent  by 
the  common  law,  which  will  be  intended  to  prevail,  unless  a 
custom  is  shewn  to  the  contrary. 

In  the  case  of  Worlledge  v.  Manning{a\  in  this  court,  it  was 
well  observed  by  my  Brother  Walker  (a  very  learned  and  accu- 
rate 

(a)  Worlledge  against  Mamdng^  East.  26  Geo,  S,  C.  B. 
Trespass  for  breaking  and  entering  doses,  &c.  taking  com,  &c. 
Justification— That  the  said  closes  had  been  sown  with  wheat,  barley,  &c. 
That  the  crop  was  reaped,  and  after  it  was  carried  off  the  land,  the  Defend- 
ant, being  a  poor,  necegtUotu,  and  indiget^  person,  entered,  &c«  to  glean  and 
gather  the  straw  contuning  ears  of  com  remaining  and  bemg  dispersed  and 

scattered 
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Tate  lawyerX  that  it  waa  a  aingular  task  to  be  called  upon  to      1788. 

prove  the  general  common  law  of  the  land :  that  depends  op     

general  knowledge,  it  being  universally  exercised,  or  bo  nnder-     agabut 
stood.     *  Speaking  for  myself,  I  have  always  understood  this  ^rf'^ 
custom  to  prevail  in  such  parts  of  this  country  where  I  have  r  •  £4  i 
been  conversant,  and  never  heard  it  doubted ;  and  I  cannot  but 
impute  the  reason  of  so  few  passages  in  the  books  of  our  law 
recognising  it,  to  the  conviction  of  its  being  a  right  too  well 
escablished  and  too  notorious  to  be  disputed. 

The  first  passage  which  I  shall  mention  is  that  in  TVialsper 
Pais  (a).  In  trespass  against  one  for  gleaning  on  his  ground^ 
per  HdUj  Norfolk^  Summer  Assizes,  1668,  ^*  The  law  gives 
**  licence  to  the  poor  to  glean,  &c.  by  the  general  custom  of 
^  England  /  but  the  licence  must  be  pleaded  specially,  and  can- 
^  not  be  given  in  evidence  on.  Not  Guilty." 

This  opinion  is  cited  by  Lord  Chief  Baron  Gilbert^  in  his 
Law  of  JEvidence{b);  and  after  allowing  that  it  ought  to  be 
pleaded,  he  says,  ^*Ii  had  been  a  sufficient  justification^  for  by  the 
^  eastern  of  England  the  poor  are  aUamed  to  glean  after  the  haroesti 
*<  which  custom  seems  to  be  built  on  apart  of  the  Jewish  too,  that 
<*  allowed  the  poor  to  glean^  and  made  the  hatvest  a  general  time 
"  of  rejoicing" 

Here  the  opinion  of  Hale  is  recognised  by  a  learned  Chief 
Baron,  who  aflSrms  the  right  to  be  by  the  custom  of  England. 

The  next  author  who  mentions  it,  is  that  eminent  judges  Mr* 
Justice  BlackstonCf  a  text  writer,  and  with  great  deliberation : 
his  words  are(c),  **  It  hath  been  said,  that  by  the  common  law 
*^  and  custom  of  England  the  poor  are  allowed  to  enter  and 
^  glean  upon  another's  ground^  without  being  guilty  of  trespass/' 
For  this  he  refers  to  Gilbert^  and  lYL  per  Paisy  supra;  and 
then  adds,  ^'  Which  humane  provision  seems  borrowed  from 

fcattered  abroad  in  the  said  closes^  &c  after  the  crop  had  been  reaped  and 
carried  away^  &c.  being  the  gleamngt  of  the  ttaderop^for  the  neceuaiy  support 
efOm  the  smd  Defendant,  ^, 


Demurrer,  &c. 


Judgment  for  the  Plaintiff*. 


*  [See  Lqffi  Edition  of  OUberfi     in  the  plea  that  the  Defendant  was  an 
Law  of  Evidence,  p.  509.    Where  it      inhabitant  at  the  time  of  the  gleaning. 


that  the  Court  gave  judgment  of  the  parish  where  the  lands  gleaned 
for  the  Plaintiff  in  this  case  on  general  were  situate,  and  see  Selby  ▼.  Eobitt* 
dewnarer,  because  it  was  not  averred      Mm,  2  T.  R.  758.] 

(a)  8th  Edition,  p«  534.    (6)  P,  850,  4th  Ediu    (c)  3  Comm,  SIS  and  213. 

"the 
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1788*     **  the  Mosakal  law;"  and  refers  to  Leviticus  and  DetOerononn/^ 
-r; —     This  is  in  substance  the  same  as  is  said  by  Gilbert, 
agamd  I  Will  read  the  texts  in  Leviticus. 

HoooOToic  Leviticus^  c.  xix.  xm.  ft  10.  "  And  when  ye  reap  the  harvest 
<<  of  your  land,  thou  shalt  not  wholly  reap  the  corners  of  thy 
^<  field ;  neither  shalt  thou  gather  the  gleanings  of  thy  harvest:  and 
*'  thou  shalt  not  glean  thy  Tineyard,  neither  shalt  thou  gather 
<^  all  the  grapes  of  thy  vineyard ;  thou  shalt  leav^  them  for  the 
'<  poor  and  stranger:  I  am  the  Lord  your  God/' 

In  Leviticus^  c,  xxiii.  t7«  22.  there  is  the  same  prohibition  to 
gather  the  gleaning  of  the  harvest,  and  conclusion}  '<  thou  shalt 
[  55  3    ^<  leave  them  unto  the  poor  and  to  the  stranger:  I  am  the  Lord 
«  your  God:' 

From  what  better  fountain  could  it  be  drawn  than  the  Holy 
Scriptures  ?  It  was  evidently  founded  on  charity,  and  fit  to  be 
received  in  every  country.  It  might  be  liable  to  be  abused ;  but 
that  would  be  redressed  by  the  law,  and  the  party  abusing  be* 
come  a  trespasser  ab  initio^  as  in  other  cases  of  abuse  of  a  legal 
right  or  licence,  the  known  case  of  coming  into  an  inn  or  ta- 
vern, &c. 

From  Selden{a\  it  appears  that  the  actual  property  was  vested 
in  the  poor,  unless  they  absolutely  neglected  the  collection,  and 
then  it  belonged  to  the  owner  of  the  field ;  and  it  did  not  ac- 
crue to  the  poor  as  a  donation  but  a  legal  right. 

It  was  thought  to  be  of  so  sacred  a  nature,  that  it  was  ex- 
empted from  tithes  {b). 

It  hath  been  said  the  established  provision  for  the  poor  by  the 
Stat  43  Eliz,  hath  had  the  efiect  of  abolishing  this  right,  sup- 
posing it  to  have  existed.  But  Lord  Hale^  Gilbert^  and  Blacks 
stone  had  no  such  idea;,  they  consider  it  as  a  subsisting  rights 
without  regard  to  that  provision. 

Indeed  there  seems  to  me  to  be  no  ground  to  support  suck 
a  notion.  I  think  ever  since  the  settlement  of  parishes^  the  poor 
inhabitants  were  esteemed  as  parishioners,  and  their  necessities 
to  be  relieved  by  the  parish  to  which  they  belonged. 

Under  the  Saxon  constitution,  they  were  restrained  to  vills, 
and  the  inhabitants  were  to  be  in  pledge,  or  in  manupasti  the 
policy  of  which  was  admirable,  to  restrain  them  from  becoming 
vagabonds,  in  subjecting  those  who  received  them,  if  they  suf- 

(a)  De  jure  et  naturali  et  geDtium         (b)  Seld.  Hist,  of  Tithes.  voL  vi. 
juxta  discip.  &c  Ebrs.  lib.  6.  c.  6.         p.  1087. 

fered 
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fered  tlieni  to  continue  above  three  nights,  to  answer  for  their     .1788« 
misdeeds.  

After  the  institution  of  parishesi  we  find  in  that  ancient     againti 
treatise  The  Mirrour{a)  this  paragraph :  "//  was  ordained  that  ^??^* 
"  fie  poor  should  be  sustained  by  the  parsons^  rectors  of  churches, 
^  ajid  by  the  parishioners,  so  that  none  should  die  for  want  of 
<'  sustenance.^*     This  necessarily  supposes  the  residence  of  the 
poor.    This  is  strongly  enforced  by  the  statute  15  22.  2.  c.  6. 
which,  reciting  that  damages  happen  to  parishioners  by  appro- 
priation of  benefices  of  the  same  places,  enacts,  that  ^*  upon  a 
^  licence  of  appropriation  of  a  parish  church,  the  ordinary  shall    \_  56  2 
<<  ordain  a  convenient  sum  to  be  distributed  yearly  of  the  profits  of 
*<  the  church,  by  the  appropriators,  to  the  poor  parishioners,  in  aid 
^  of  their  living  and  sustenance,** 

The  efiPect  of  the  4Sd  ofEliz.  is  to  establish  a  more  clear  and 
strict  obligation  on  parishes  for  the  maintenance  of  the  poor ; 
and  the  very  description  of  the  officers  is  overseers  of  the  poor  of 
the  same  parish.  Since  that  act,  modes  of  obtaining  settlements 
in  parishes,  and  for  removing  or  sending  the  poor  thither,  have 
been  introduced ;  but  before^  it  seems  the  settlement  was  by 
birth,  and  the  provisions  were  first  made  by  the  stat.  £2  H.  8.(ft) 
for  sending  vagrant  or  wandering  persons  to  the  parish  where 
bom,  if  it  could  be  known,  otherwise  where  they  last  dwelled 
&r  three  years ;  and  by  the  39  Eliz.  {c)  where  bom,  if  known ; 
if  not,  then  to  the  parish  where  they  last  dwelled  for  the  space 
of  one  year  :  and  if  neither  known,  then  to  the  parish  where  they 
last  passed  without  punishment;  so  that  it  is  evident  they  were 
restrained  in  point  of  residence,  and  the  place  of  birth  was  the 
primary  object ;  and  there,  according  to  The  Mirrour,  confirmed 
by  the  act  of  15  Bic.  2.  their  wants  and  necessities  were  to  be 
provided  for.  In  this  light  the  recital  in  the  15th  JR.  9^  of 
damages  to  the  parishioners,  and  the  provision  for  future  ap- 
propriations in  aid  of  the  poor,  are  clear  and  intelligible. 

The  Stat.  SQ  J^iz.  rendered  begging  and  wandering  abroad 
inexcusable,  but  affords  no  ground  for  construction  to  take  away 
the  charitable  and  humane  (as  Blachstone  calls  it)  provision  for 
the  poor,  permitting  them  to  gather  the  derelict  ears  of  com, 
after  the  owner  has  carried  away  the  crop.     Nor  is  there  a 

(«}  Ch.  1.  p.  14.  This  passage  is  (6)  S2^.8.c.  1 2.  Rastall's  edition, 
ated  in  3  lost.  lOJ.  (c)  39  EUz.  c.  4.  Rastail's  edition. 

colour 
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1788.     ool<mr  to  say,  that  the  practice  has  been  discontinued  since  that 
statute,  or  that  any  such  idea  occurred  to  either  of  those  law- 


agaifut      yers  whose  opinions  have  been  quoted* 

ct  UjT*  '^^  etymology  of  the  names  which  this  custom  has  received 
in  England^  plainly  proves,  that  the  custom  itself  was  known 
both  in  Getinany  and  France.  MinsheWf  in  voce  Glean^  explains 
them  thus: — The  French,  Glainerj  quasi  Graner^  i.  e.  CotUgere 
Granas  the  Belgic,  Arenlesen;  the  Teutonic,  JArlesenj  ex  Air^ 
Spka,  and  Lesen^  i.  e.  CoUigere ;  and  goes  on  with  the  Spanish, 
&c.  Then  follows — A  Gleaner^  or  Leaser  of  Com  #  French, 
GlmeuTi  Teaiovic^  Ahrlesen  i  Belgic^  AArenleser  i  English,  ^1 
Leaser. 
[  57  ]  It  is  dear  to  me,  the  word  leasing  was  brought  from  the 
GermanSf  and  gleaning  from  the  Normans  s  and  that  from  aht 
proceedis  ahrishj  used  in  many  parts  of  England  for  stubble. 

PUOo  says,  *<  Q^f  intelligit  nomna,  res  etiam  intdUgiti^*  and 
IsidoruSf  *^  Nomina  rerum  si  nescis^  perit  cognitio  rerum!* 

In  the  case  of  Tlie  King  v.  PricCf  4  Burr.  1937.  Mr.  Justice 
Hewn  says,  ^  The  right  of  leasing  does  appear  in  our  books 
^  (he  most  mean  in  IVials  per  Pais^  and  Gilbert  J  g  but  it  must 
^^  be  under  proper  circumstances  and  restrictions."  I  presume 
be  means  after  harvest  or  clearance  of  the  crop,  and  in  a  proper 
manner  and  time;  or,  in  case  of  a  custom,  that  such  custom  is 
to  be  observed. 

With  respect  to  the  exercise  of  this  right,  the  case  upon  this 
record  states,  that  what  the  Defendants  did,  was  after  the  crop 
was  carried.  This  corresponds  with  Lord  Chief  Baron.  Gf»t- 
her^B  ei^Mression  of  i^er  the  haroesi.  As  to  the  times  of  begin- 
faing  it,  it  appears  by  Selden^  as  already  mentioned,  that  it 
ought  not  to  be  deltiyed ;  for  a  palpable  neglect  would  be  a  de- 
sertion of  it.  If  no  precise  time  were  limited,  our  law  would 
call  it  a  convenient  time. 

By  an  act  of  Parliament  passed  in  the  year  1786,  for  inclos- 
ing the  common  fields  of  Basingstoke,  the  gleaning  or  leasing 
is  to  begin  after  the  crop  is  carried.  Times  are  mentioned,  ona 
for  wheat,  and  another  for  other  species  of  grain,  for  the  exer- 
dse  of  this  right;  and  the  owners  of  the  land  are  restrained  under 
penalties  (a  strong  circumstance  to  shew  their  sense  of  the  right 
of  the  poor)  from  putting  in  cattle  or  hogs,  within  those  respec- 
tive times.    On  the  other  hand,  the  poor  are  restrained,  by  a 

summary 
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mammary  penal^,  from  breaking  the  fences  (which,  it  might  be      1788. 
apprehended,  from  the  former  open  state,  they  might  be  apt     "smt 
to  do)  and  are  confined  to  pass  through  the  gates.  ogainu 

This  seems  to  hare  been  a  prudent  regulation  to  prevent  dis-      ^Ux. " 
pates.     I  will  recite  the  provisions  made  by  the  act. 

*^  And  whereas  the  poor  people  of  the  town  of  Basingstoke 
**  aforesaid  have,  time  immemorial,  claimed,  exercised,  and 
^  enjoyed  the  privilege  of  gleaning  or  leasing,  in,  over,  and 
^  upon  the  said  common  fields,  when  and  as  soon  as  the  com 
^  has  been  carried  from  the  same,  in  the  time  of  harvest,  in 
**  eveiy  year,  which  privil^e  the  owners  and  proprietors  of 
**  the  said  common  fields  are  desirous  of  continuing  to  the  said 
^  poor  people,  under  proper  regulations ;  be  it  therefore  [  58  ] 
**  farther  enacted,  that  the  poor  people  of  Basingstoke  aforesaid 
^  may,  and  they  are  hereby  authorized,  from  time  to  time,  and 
^  at  all  times  after  the  passing  of  this  act,  to  enter  and  go  into 
"  and  upon  all  and  every  the  lands  in  the  said  common  fields, 
*<  to  glean  or  lease  in  the  time  of  harvest;  provided  that  none 
^  of  the  said  poor  people  do  or  shall  enter  into  And  upon  sxij 
^  such  land  for  the  purpose  aforesaid,  until  the  crop  or  crops 
^  growing  therein  shall  be  cleared  or  carried  off  by  the  owners 
**  at  occupiers  of  such  land,  and  the  owners  of  the  tithe,  and 
^  that  none  of  sach  poor  people  do  or  shall  continue  to  glean 
^  or  lease  in  any  such  land  for  any  longer  time  than  six  days, 
'^  if  the  same  shall  have  been  sown  with  wheat,  and  three 
<<  working  days  if  sown  with  any  other  com,  to  be  computed 
<*  from  the  time  of  clearing  and  carrying  off  the  same  as  afore* 
^  said;  and  in  case  any  of  such  poor  pec^le  do  or  shall,  at  any 
**  time  after  the  said  intended  division  and  indosure  shall  take* 
<*  place,  glean  or  lease,  or  enter  for  that  purpose  into  any  of 
^  the  new  allotments  to  be  made  by  virtue  of  this  act,  before 
«  the  crop  or  crops  growing  therein  shall  be  cleared  or  carried 
**  off  as  aforesaid,  or  shall  break,  or  tread  down,  pull  up,  pros- 
*'  trate,  destroy,  or  damage  any  hedge  or  fence  belonging  to 
^  any  of  the  said  new  allotments  as  aforesaid,  in  going  to  or 
**  retaming  from  any  such  land  to  glean  or  lease,  or,  under 
**  pretence  of  going  to  or  returning  from  any  such  land  to 
**  glean  or  lease,  shall  go  into  or  return  out  of  any  inclosure, 
^  by  any  other  way  than  the  gate  or  way  through  which  the 
^  com  shall  have  been  carried  out  of  or  from  such  inclosure,  or 
^  over  any  stile  within  the  same,  every  person  so  offending 

«<  shall, 
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JTjBS.     '^  shall,  for  every  such  ofience,  forfeit  and  pay  any  sum  not 

*7p        *^  exceeding  five  shillings,  as  the  justice  before  whom  such 

againti      ^*  information  and  complaint  shall  be  exhibited  (as  hereinafter 

STlS""   "  mentioned)  shall  think  meet,  over  and  above  such  penalties 

*'  as  are  inflicted  on  the  said  offenders  or  offender,  for  either 

<^  of  the  offences  aforesaid,  by  any   law  or  statute  now   in 

**  force. 

<<  And,  in  order  that  the  said  poor  people  may  not  be  de- 
<<  prived  of  such  privilege  as  aforesaid,  by  cattle  or  swine  being 
*^  turned  into  the  said  lands  during  the  time  of  their  being 
'^  authorized  to  glean  or  lease  as  aforesaid,  be  it  further  enact- 
^  ed,  that  in  case  any  owner  or  occupier  of  the  lands  within 
**  which  the  said  poor  persons  are  authorized  to  glean  or  lease 
[  59  ]  '*  as  i^oresaid  do»  or  shall  permit  or  suffer  any  cattle  or  swine 
<^  to  be  turned  into  or  remain  in  or  upon  any  such  land,  to  de» 
<<  pasture  or  feed  therein,  before  the  expiration  of  the  time 
«  hereinbefore  allowed .  for  gleaning  or  leasing  in  such  land^ 

every  such  owner. or  occupier  shall,  for  every  day  or  less 

time  such  cattle  or  swine  shall  be  depasturing  or  feeding  as 
**  aforesaid,  forfeit  and  pay  for  every  head  of  cattle  the  sum  of 
*^  two  shillings,  and  for  every  swine  the  sum  of  one  shilling.*' 

The  act  calls  it  Aprivilege^  but  says  it  had  been  claimed  and 
exercised  from  lime  immemorial.  What  is  this  but  a  right?  the 
enjoyment  of  which,  the  landholders  secure  to  the  poor,  by 
penalties  on  themselves. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  judgment 
ought  to  be  for  the  Defendanis. 

HxATH,  J. — This  is  a  demurrer  to  a  plea  of  the  Defendant's, 
who  justifies  the  trespass  of  his  wife  in  the  Plaintiff's  close,  un« 
der  a  claim  oi  gleaning* 

On  these  pleadings  the  general  question  is,  ^^  Whether  the> 
indigent  and  necessitous  poor  of  a  parish  have  a  r^ht  to  glean 
afler  the  crop  is  carried  away  ?' 

It  is  our  province  to  take  notice  of  all  general  customs.  This 
is  usually  not  attended  with  much  difficulty,  as  the  evidence. of 
such  customs  is  to  be  found  in  our  books,  and  is  matter  of  gene* 
ral  practice.  Although  it  is  insisted  on,  that  this  custom  of 
gleaning  is  coeval  with  the  constitution,  and  derived  from  the 
most  remote  antiquity ;  yet  the  first  mention  of  it  is  in  the 
Trials  per  Paisj  a  mere  extrajudicial  opinion  of  Lord  Chief 
Justice  Hale,  '*  That  by  the  custom  of  England  the  poor  have 

a  right 


IN  THK  Twenty-eighth  Year  of  GEORGE  III.  60 

aright  to  gleaD."     The  next  author  who  mentions  it,  is  Lord      1788. 
Chief  Baron  Gilbert^  who,  in  copying  the  above  passage  with  a      g^^^ 
marginal  reference,  says,  that  the  poor  are  <<  allowed  to  glean'',      agqinti 
which  implies  a  licence  and  permission^  rather  than  a  right.  Mr.      ^  iST" 
Justice  Blackstone  has  received  the  same  passage  into  his  Com- 
mentaries, not  as  a  clear  and  undeniable  rule  of  law,  but  with 
expressions  of  distrust  and  doubt,  and  gives  no  opinion  of  his 
own.    The  whole  weight  then  of  legal  authority  to  prove  this 
custom  rests  on  the  dictum  of  Sir  Matthew  Hale, 

It  has  been  argued  in  favour  of  this  claim,  that  no  com  is 
claimed  but  what  is  abandoned  by  the  owner;  as  if  the  owner 
had  cast  it  from  him,  and  it  became  the  property  of  the  poor  by 
a  sort  of  occupancy.  By  the  law  of  England^  no  property  can  [  60  ] 
be  lost  by  abandonment,  for  the  owner  may  at  any  time  resume 
the  possession.  Here  there  can  be  no  abandonment,  as. the 
owner  never  parted  with  the  possession. 

Such  a  custom  as  will  support  the  plea,  must  be  universal, 
and  every  where  the  same,  otherwise  it  is  void  for  its  uncertain- 
ty. If  it  exists  only  in  particular  counties  or  districts  (such  as 
the  custom  of  being  discharged  from  the  payment  of  tithes  of 
wood  in  some  hundreds  in  the  wilds  of  Kent  and  SusseXf  or  the 
custom  of  gavelkind),  it  is  partial,  and  no  part  of  the  general 
customs  of  the  realm.  From  the  best  inquiries  I  have  been  able 
to  make,  I  find  that  this  custom  is  not  universal.  In  some 
counties  it  is  exercised  as  a  general  right,  in  others,  it  prevails 
only  in  common  fields,  and  not  in  inclosures,  in  others  it  is 
precarious,  and  at  the  will  of  the  occupier.  In  the  county 
where  this  action  was  brought,  it  never  in  practice  extended  to 
barley;  nor  is  the  time  ascertained.  In  some  counties  the  poor 
glean  whilst  the  corn  is  on  the  ground ;  here  the  usage  is  laid 
to  be  after  the  crop  is  harvested. 

The  practice  of  gleaning  was  originally  eleemosynary.  But  it 
is  the  wise  policy  of  the  law,  not  to  construe  acts  of  charity, 
though  continued  and  repeated  for  never  so  many  years,  in  such 
a  manner  as  to  make  them  the  foundation  of  legal  obligation. 
If  A.  and  his  ancestors  have  from  time  immemorial  repaired  a 
bridge  or  a  highway,  there  is  no  obligation  on  him  to  continue 
the  repair,  unless  he  is  so  bound  by  the  tenure  of  lands,  or  the 
like. 

Wherever  there  is  a  right,  the  law  provides  a  remedy,  if  that 
right  be  obstructed.    Bat  suppose  the  owner  of  a  field  were  to 

▼<»»  I.  F  set 
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1 788*  set  fire  to  the  stubble,  or  to  flood  it,  and  prevent  the  poor  from 
jg^,,^  gleaning,  ivbat  remedy  could  they  have  ?  No  action  on  the 
agmu  case  has  ever  been  brought  for  such  an  injury,  and  according 
tiV^  to  the  reasoning  on  the  statute  of  Westminster  2d.  (a)  no  action 
on  the  case  would  lie. 

:  Tithes  are  due  of  right,  and  by  the  general  usage  of  the 
realm ;  but  the  parson  had  no  remedy  at  common  law  till  they 
were  set  out,  therefore  the  consent  of  the  occupier  of  the  land 
was  necessary  to  be  obtained  before  the  parson  could  take  a 
single  sheaf*  The  case  of  tithes  is  much  stronger  than  that  of 
gleaningj  because  the  church  was  originally  endowed  by  the 
[  61  ]  owners  of  lands,  and  the  parson,  in  consideration  of  that  en- 
dowment, undertook  the  cure  of  souls;  so  that  there  was  a 
valuable  consideration  for  the  right  of  tithes,  which  is  wanting 
with  respect  to  gleaning.  Yet  the  wisdom  of  our  ancestors  left 
it  to  the  conscience  of  the  occupier  of  the  land,  whether  or  not 
he  would  set  out  his  tithes,  though  that  conscience  was  to  be 
corrected  by  the  authority  of  the  spiritual  court. 

I  shall  next  consider  what  force  this  custom  derives  from  be- 
ing a  Jewish  institution.  Every  institution  which  is  to  be  found 
in  the  law  of  Moses  was  not  enforced  by  the  judge,  many  of 
them  being  left  to  the  consciences  of  men  with  temporal  bless- 
ings on  those  who  observed  them.  The  right  of  gleaning  is 
given  by  the  same  law  as  well  to  the  <^  stranger^'  as  the  ^Jatier^ 
less  and  poor  J*  We  have  already  infringed  it,  as  we  have  de- 
cided that  the  stranger  has  no  right  to  glean  in  the  caise  of 
ff  orlledge  v.  Manning. 

The  law  of  Moses  is  not  obligatory  on  us.  It  is  indeed  agree- 
able to  Christian  charity  and  common  humanity,  that  the  rich 
should  provide  for  the  impotent  poor ;  but  the  mode  of  soch 
provision  must  be  of  positive  institution.  We  have  estabiished 
a  nobler  fund.  We  have  pledged  all  the  landed  property  of 
the  kingdom  for  the  maintenance  ot  the  poor,  who  have  in  some 
instances  exhausted  the  source. 

The  inconvenience  arising  from  this  custom  being  considered 
as  a  rigkt  by  the  poor,  would  be  infinite ;  and  in  doubtful  cases^ 
aiguments  fi'om  inconvenience  are  of  great  weight.  It  would 
open  a  door  to  fraud,  because  the  labourers  would  be  teDi|yted 
to  scatter  the  com  in  order  to  make  a  better  gleaning  for  their 

(a)  15  Ed,  1.  c.  24. 

wives 
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wires,  children  and  neighbours.     It  would  encourage  endless      1788. 
disputes  between  the  occupiers  of  land  and  tb^  gleaner.     It      ^^^^ 
would  raise  the  insolence  of  the  poor,  and  leave  the  fanner  with-     agahui 
out  redress.     Experience  shews  that  during  the  time  of  harvest,      ^TusT' 
the  poor  employ  their  time  in  gleaning,  to  the  great  detriment 
of  husbandry.    In  many  places  the  farmer  ploughs  the  land 
while  the  shocks  of  com  are  upon  the  ground.     Is  the  cultiva- 
tbn  of  the  country  to  stand  still  while  the  labourers  are  glean- 
ing? 

It  has  been  alleged  as  a  reason  for  this  claim,  thai  the  poor 
oogfat  to  have  a  share  of  benefit,  at  the  time  of  general  rejoicing. 
To  this  it  may  be  answered,  that  they  receive  from  the  advanced 
price  of  labour,  a  recompense  in  proportion  to  their  industry. 
Bat  to  sanction  this  usage,  would  introduce  fraud  and  rapine,  [  62  1 
and  entail  a  curse  on  the  country. 

To  conclude^  as  there  is  no  evidence  of  this  custom  of  glean- 
ing prevailing  uniformly  throughout  the  kingdom,  as  the  prac- 
tice of  it  is  uncertain  and  precarious,  and  as  it  would  be  attended 
with  great  public  inconvenience,  if  it  were  enforced  as  a  righi^ 
I  «n  of  opinion,  that  it  is  not  part  of  the  general  law  of  the  land  > 
that  the  plea  is  therefore  bad,  and  judgment  must  be  given  for 
the  Plaintiff. 

Wii4iON,  J.— I  am  of  the  same  opinion  with  my  Lord  Chief 
Justice,  and  my  Brother  Heathy  on  the  question  now  before  the 
ooort* 

No  right  can  exist  at  common  law,  unless  both  the  subfeci 
of  it,  and  they  who  claim  it,  are  certain.  In  this  case  both  are 
uneerUnnm  The  subject  is  the  scattered  corn  which  the  farmer 
diooses  to  leave  on  the  ground,  the  quantity  depends  entirely 
on  his  pleasure.  The  soil  is  At5,  the  culture  is  Am,  the  seed  hiSf 
and  in  natural  justice  his  also  are  the  profits.  Though  his  con- 
scieoce  may  direct  him  to  leave  something  for  the  poor,  the  law 
does  not  Mige  him  to  leave  any  thing.  The  subject  then  is  unr 
eertam  and  precarious* 

Next»  the  persons  claiming  this  right,  are  vague  and  unde- 
fined. The  term  jpoor  is  merely  relative.  Before  the  statute 
«f  the  43d  of  Eliz*  there  was  no  method  of  legally  ascertain- 
ing who  were  of  that  description.  Since  that  statute  justices 
and  cfwerseers  are  to  determine  what  persons  are  of  the  number 
€£poorf  to  whom  also  must  be  added  the  qualification  of  a  setde- 
It  cannot  be  urged  that  the  demurrer  admits  that  the 

f2  dwnants 


65  CASES  IN  TRINITY  TERM 

178S*     claimants  are  poor^  because  a  demurrer  admits  DOthing  but  what 

"T- —     is  voell  pleaded^  and  here  the  matter  is  ill  pleaded  on  account  of 

ognnat      its  Uncertainty, 
^'^^^       They  who  claim  this  right  then,  are  equally  uncertain  and 
precarious, 

Tlie  practice  also  of  gleaning  is  itself  uncertain  and  change* 
able.  In  some  counties  it  is  entirely  excluded,  in  others  par- 
tially admitted,  and  in  others  modified  with  every  possible  va- 
riety. 

The  law  of  Moses  is  not  binding  on  us,  except  so  far  as  we 
have  thought  proper  to  adopt  it.  There  are  many  precepts  of 
the  Gospel  which  the  law  of  England  does  not  enforce  as  obliga-^ 
tions.  It  is  the  duty  of  every  man  to  <<  honour  his  /other  and 
<<  mother*' J  but  the  law  of  England  has  no  method  to  compel 

[  63  1     such  honour.     Charity  to  the  poor  is  also  a  Christian  duty,  but 
it  must  be  votuntafy^  and  cannot  be  compelled. 

But  if  there  be  a  rights  there  must  also  be  a  remedy  if  that 
right  be  infringed.  Now  if  a  rich  man  were  to  glean  in  a  har- 
vest field,  to  the  exclusion  of  the  poor,  they  could  have  no  re- 
medy. So  if  a  farmer  were  to  give  permission  to  his  brother, 
or  friend  of  another  parish,  to  glean  his  fields,  the  poor  of  his 
own  parish  could  have  no  remedy  in  law,  for  what  they  might 
think  a  prior  right. 

Next,  the  authorities  are  to  be  considered.  The  passage 
cited  from  the  Trials  per  Paisj  contains  a  dictum^  but  not  a  ju* 
dicial  opinion  of  Sir  Matthew  Hale.  Every  one  who  hears  me 
must  acknowledge  the  impropriety  of  construing  all  the  con- 
versation which  passes  between  a  judge  and  the  counsel  at 
'  Nisi  PriuSf  as  legal  decision.  It  would  in  this  instance  be  a 
want  of  respect  to  the  memory  of  HalCf  to  argue  that  he  meant 
to  give  a  serious  opinion  on  the  right  of  gleaning,  when  his 
dictum  tends  only  to  prove  that  such  a  right  must  be  pleaded^ 
and  not  given  in  evidence  under  the  general  issue.  Gilbert  and 
Blackstone  have  copied  from  Hale,  In  the  case  of  the  King  v. 
Price^  4  Burr.  1927.  Mr.  Justice  Yates  says,  ^^  as  to  the  right 
'<  of  leasing  it  will  be  time  enough  to  determine  that  point  when 
^^  it  comes  directly  in  question!*  This  is  a  full  answer  to  the 
argumeiu  *^  that  there  are  no  xases  on  this  subject,  because  the 
«  custom  was  too  well  established  to  admit  of  a  question." 

But  it  has  been  farther  argued,  that  the  farmer  having  aban^ 
doned  the  leavings  of  his  crop,  the  poor  are  entitled  to  them. 

Now 


IN    THE    T1VF.MTY-EIOHTH   YfiAR    OF    GEORGE    III.  6i 

Now  supposing  a  right  could  arise  from  abandonment,  it      1788. 
would  be  in  the  J^rst  occupier^  the  property  would  be  as  in  a  state       g^^^^ 
of  nature,  the  poor  could  not  have  any  exclusive  right*     But  the      agaUut 
truth  is,  there  can  be  no  abandonment,  while  the  property  re-      ct^Ux?'' 
mains  on  the  soil  of  the  owner.     It  might  with  as  much  reason 
be  urged,  that  a  man  had  abandoned  the  property  of  his  horse, 
who  haTing  right  of  common,  had  turned  him  out  to  pasture. 

For  these  reasons  therefore,  I  am  of  opinion  that'  the  law 
should  not  interfere  in  this  case,  but  that  every  man's  conscience 
should  be  his  law. 

Judgment  for  the  Plaintifi; 


Elmes  against  Wills.  [  64  ] 

ASSUMPSIT^  by  the  indorsee  of  a  bill  of  exchange  against  Wherethere 
the  drawer,  the  bill  being  refused  acceptance — 2d,  count  « topliya** 
for  money  paid — Sd,  money  had  and  received— 4th,  Insimul  **P**^*^ 
amputasseni. —  m  afixd 

Plea  General  Issue,  and  Set-off—  &g  thit 

This  cause  came  on  to  be  tried  before  Mr.  Justice  Goidd^  at  ^^^  "<* 
Hertford  Assizes  in  the  Summer  1787.  brought  of 

It  appeared  in  evidence,  that  the  Plaintiff  and  Defendant  had  j^^'^.jfr 
motoal  dealings  together,  and  had  applied  to  one  Rawnsley  to  though  the ' 
settle  their  accounts,  who  accordingly  adjusted  all  matters  in  brokerfno 
dispute,  except  the  bill  on  which  the  action  was  brought.  This,  proof  ting 
the  Defendant  said,  he  could  ^ov^  he  had  paid.     Upon  which,  wUhmthe 
it  was  agreed  that  the  bill  should  be  deposited  in  the  hands  of  {jj^^jj^^ff 
Rawnsley^  and  if  the  Defendant'  brought  proof  of  the  payment  in  an  action 
within  a  months  the  bill  should  be  delivered  up  to  him,  if  not,  ^^^  an  In- 
he  promised  to  pay  it  to  the  Plaintiffl     No  proof  being  brought  *»'»'*'  "'^ 
by  the  Defendant  within  the  month,  the  bill  was  delivered  to  givea  evi- 
the  Plaintiff,  who  brought  his  action  upon  it.  ^®"*5*  V"*J' 

The  counsel  for  the  Defendant  offered  to  give  evidence  that  comimtat- 
the  original  debt  was  paid,  for  which  the  bill  was  given,  and  ^^  p^^ 
that  the  Defendant  could  not  within  the  month  find  the  witness  mis^yet 
by  whom  it  might  have  been  proved  according  to  the  agree-  fendant  may 
ment,  he  having  absconded  to  avoid  an  arrest.  uiJder  dial 

But  this  evidehce  the  judge  refused  to  admit,  holding  that  count,  that 

the  debt  for 
vUdi  the  bin  wis  originany  given  was  paid,  and  thereby  avoid  the  promiN  by  shewing  it  wu  witbeut 

the 
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1788.     the  DefeDdant  was  bound  by  his  agreement  to  pay  the  bill,  if 

■J^j^     he  did  not  bring  the  necessary  proof  within  the  month  (a). 

agama  In  Mtchoelmas  Term  last  a  rule  was  obtained  to  shew  cause 
why  a  new  trial  should  not  be  granted,  on  the  ground  that  this 
evidence  ought  to  have  been  admitted.  Lwaarence^  Seije., 
shewed  cause  against  the  rule,  and  Rookey  Seijt  argued  in  fa- 
vour of  it 

Now  in  this  term, 

Gould,  J.,  after  having  stated  the  facts,  said  that  he  was  of 
opinion  at  the  trial  that  the  Plaintiff  had  a  right  to  prove  the 
special  promise  of  the  Defendant,  under  the  general  count  of 
insimul  computassent^  on  the  authority  of  Butter's  Nisi  Prius^  p. 
1 39,  and  that  promise  not  being  performed,  was  entitled  to  re- 
cover, the  Defendant  not  being  at  liberty  to  bring  evidence  in 

[  55  ]  excuse  for  his  non-performance,  where  the  undertaking  was 
peremptory.  That  such  an  undertaking  was  upon  sufficient 
consideration,  he  cited  the  case  of  Amie  v.  Andrews^  1  Mod. 
166.  and  Kn^ht  v.  Bushwortk,  Cro.  Elix.  469- 
The  rest  of  the  Court  were  of  opinion,  that  though  this  was 
'  a  new  promise  on  a  special  agreement,  and  though  under  a 
general  count  of  insimul  camputassentj  such  a  promise  might  be 
given  in  evidence,  yet  as  in  the  present  instance  it  was  to  pay 
an  old  debt,  the  condition  not  being  performed,  it  was  to  be 
considered  only  as  evidence  of  the  debt,  and  the  efiect  of  it 
was,  to  shew  that  the  Plaintiff  had  primA  facte  only,  a  right  to 
recover.  The  Defendant  therefore  ought  to  have  been  ad- 
mitted to  prove  that  the  debt  was  discharged,  because  by  ao 
doing  hie  would  avoid  the  promise  by  shewing  there  was  no  con- 
sideration for  it. 

Rule  absolute  for  a  New  Trial. 


Frampton  against  Patne. 

^toedT*   T^  iJtenc,  Serjt.  moved  for  judgment  as  in  case  of  a  nonsuit, 
•ariy  in  a  issue  having  been  joined  in  this  cause  within  the  six  first 

GftnaTmutt  ^7^  of  last  term,  and  no  notice  of  trial  given. 

be  ghren  in  the  jniM  lerm  (6). 

{e^  See  1  Lutw.  663.  Cro.  Jac  981.  TVemamond^,  4  T.  R.  557.    So  in  a 

(b)  [8enA»  overruled  by  Baker  v.  country  cauie  the  plaintiff  is  not 

Kevmum^  pott,  125,  and  Da  Costa  y.  bound  to  proceed  to  trial  at  the  next 

Ledttone^ post,  voL  ii.  p.  558,  Tidd's  assises  after  the  term  in  whichissue  is 

IV.  925,  8th  edit.   See  also  3£mU  v.  jobed,  Prenticey,  BloU,  2  Bi^gh.  SCO.] 

Sunnington^ 
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Bmmingionf  Serjt,  contended  that  the  court  would  not  compel 
the  PlaindfT  to  take  two  steps  in  the  same  term ;  that  notice  of 
trial  ia  Dot  necessary  to  be  given  in  the  same  term  in  which 
iisoe  is  joined* 

Bat  the  Court  were  of  opinion  against  the  Plaintiff)  as  there 
was  time  enough  in  the  term  to  have  given  notice,  and  there* 
tore  made  the 

Rule  absohite. 


1788. 

FBAMnOH 

agamtt 
Paths. 


Jaques  against  Withy  and  Reid. 


nrailS  was  an  action  of  asnanpsU  brought  against  the  De-  ^o^  V^^ 
fendants  9B  partners  and  keq)ers  of  a  lottery-office,  to  re-  tick^lT^ 

the  lottery 
miy  Ve  teeovered  back  from  the  keeper  of  the  office.    A  contract  declared  by  a  statute  to  be  iUegal,  if 
—  — ■-  good  hgf  a  wbaequaU  repttd  if  the  ttahde  (a). 


(«)  (The  late  dedsions  with  regard 
10  &e  cases  in  which  a  party  b  en- 
tMed  to  recover  money  pmd  by  Mm- 
•ejf  io  puTSuaoce  of  an  Uiegal  contract, 
may  be  classed  under  the  following 


L  Hew  entitled  to  recover  it  while 
the  contract  remains  executory,  even 
though  he  is  in  pari  deUeto  with  the 
defendaot;  Tappendal  v.  Sandally2 
Bos.  Sc  Pul.  467.  Jubert  v.  Walih,  5 
Taunt.  977.  Bu^  v.  Wakh,  4  TtLunt. 
S90.  S.  P.  per  Buller  J.,  Lowry  y. 
Jlotiit&»,  DougL  468.  A  distinction 
however  has  been  taken  between  con- 
tracts merely  illegal  and  contracts  to 
peribrm  some  act  nudum  m  se,  or 
crossly  immoral,  in  which  latter  case 
It »  said  the  Courts  will  not  interfere 
to  compel  the  repayment  of  the  mo- 
ney though  the  contract  remains  exe- 
CQtory,  (per  Heath,)  Tappendal  v. 
SamUl,  9  Bos.  &  Pul.  471 ;  but  the 
distiiiction  between  mala  prokibita 
and  mala  in  Me,  has  been  frequently 
denied.  Bee  Farmer  v.  Ruuetl,  1 
B.  &  P.  998.  AubeH  v.  Maze,  9  B.  & 
P.  371.  Cannon  v.  Bryee,  J  B.  &  A. 
J79. 

n.  He  if  entitled  to  recover  it 
from  a  stakeholder,  into  whose  hands 
it  bas  been  paid  upon  an  illegal  con- 
tract, whidi  has  been  execut^  by  the 
happeomg  of  the  event  upon  which 
the  wager  is  made,  unless  the  money 


has  been  paid  over  by  the  stakeholder 
to  the  other  party  before  demand ; 
Co/^on  v.T^ttrtendf,  5  T.R.  405.  Bate 
V.  Cartwrigkt,  7  Price,  540.  Smith  v. 
Bickmore,  4  Taunt  474 ;  and  see  1 
R.&  M.  N.  P.C.,  914.  (note). 

III.  He  if  entitled  to  recover  it 
thoueh  the  contract  is  executed,  pro- 
vided he  be  not  in  pari  delicto  with 
the  defendant;  Jacqaxe  v.  WOhy, 
supdk.  Williams  v.  Hedley,  8£ast» 
378. 

IV.  He  is  fio<  entitled  to  recover 
it  where  the  contract  is  executed,axid 
he  is  in  pari  deUcto  with  the  defend- 
ant Andree  v.  Fletcher,  5  T.  R«  96^. 
Howson  V.  Hancock,  8  T.  R.  575. 
Vandychy,  Hewitt,  1  East,  96.  Mord: 
V.  Abel,  3  Bos.  &  Pul.  35.  7%tf/^ 
wood  V.  Cracroft,  1  M.  &  S.  500. 
Stokes  V.  Twiichin,  8  Taunt.  499. 

The  Agent  of  a  party  to  an  illegal 
contract,  who  receives  money  under 
it  to  the  use  of  his  principal,  cannot 
set  up  the  illegality  of  the  transaction 
in  an  action  Ivou^t  against  him  by 
his  principal.  Tenant  v.  El&ott,  1 
B.  &  P.  3.  Farmer  v.  Bussell,  ihid. 
996 ;  but  see  M*Oregor  v.  Laufe,  I 
R.&M.N.P.C.57. 

As  to  the  recovery  in  Equity  of 
money  pud  under  an  illegal  contract, 
see  Jforrtf  v.  M*Cullork,  Arab.  439, 
9  Eden.  190.  8.  C.  WhUtingham  v. 
^I'goyne,  3  Anstr.  900.] 

cover 
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1788.     ^over  back  a  sum  of  money  paid  by  the  Plaintiff,  for  insuring 

^~^     tickets  in  the  lottery  of  1781. 

agaiiui         At  the  trial  the  Plaintiff  was  nonsuited*  on  the  ground  that 

'rkxdT"    bo^^  parties  being  engaged  in  an  illegal  transaction,  a  court  of 

justice  could  not  be  called  upon  to  the  aid  of  either. 
[  66  ]  Adair,  Serjt.,  having  obtained  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  in  Hilary  Term  last.  Band 
Serjt.  shewed  cause,  and  contended  that  where  a  man  comes 
for  relief  to  a  court  of  justice,  he  must  appear  to  have  acted  in 
a  lawful  manner.  Here  the  Plaintiff  had  tempted  the  defendant 
to  insure  in  defiance  of  a  positive  statute  (a).  Though  the  pe- 
nalty might  only  attach  on  one,  both  were  in  theeye  of  the  law 
to  a  certain  degree  criminal.  The  directory  and  declaratory 
parts  of  a  law  are  as  much  to  be  attended  to  as  that  part  which 
inflicts  the  penalty.  This  law  had  directed  that  no  such  in- 
surance should  be  made,  and  if  it  were  made,  that  the  contract 
should  be  void.  When  the  statute  was  to  be  considered  as 
acting  upon  the  offence  itself,  it  ought  to  be  liberally  expound- 
ed, to  repress  the  evil  which  it  was  calculated  to  restrain,  though 
when  the  inflicting  the  penalty  was  in  question,  it  might  only 
affect  the  keeper  of  the  lottery  ofiice.  If  the  construction  were 
otherwise,  the  greatest  encouragement  would  be  given  to 
gaming,  by  permitting  the  gamester  to  recover  back  the  money 
which  he  had  risked.  The  true  distinction  seemed  to  be,  that 
where  two  persons  acted  in  concert  to  evade  the  law,  neither  of 
them  could  apply  to  a  court  of  justice  for  relief,  unless  there 
appeared  circumstances  of  fraud  or  oppression  used  by  one 
party  to  the  other.  This  principle  is  to  be  collected  from  the 
cases  on  the  subject  In  Jaques  v.  Golightly  (6),  the  lottery- 
o£5ce  keeper  refused  to  pay  what  the  Plaintiff  had  won,  and 
yet  insisted  on  retaining  tlie  premiums,  and  on  this  ground  the 
chief  justice  and  the  court  founded  their  decision.  Notwith- 
standing the  doctrine  laid  down  by  Mr.  Justice  Blackstone  in 
that  case  seems  to  imply  that  the  office  keeper  alone  was  cri- 
minal, it  was  not  necessary  to  decide  so  much.  In  Clarke  v. 
Shee  and  Another  (c),  Lord  Mansfield  has  expressly  said  that 
both  the  office  keeper  and  insurer  were  equally  criminal,  anc} 
also  that  the  law  will  not  protect  either  party,  except  where 
there  has  been  fraud  or  delusion.     The  same  distinction  is  re- 

(a)  19  Geo.  3.  c.  21.  repealed  bj  23  Geo.  3.  e,  47. 

(b)  2  Blac  1073.        ^  (c)  Cowp.  197. 

cognized 
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vogoized  in  Lowryv.  Baurdieu(ay    In  the  present  case  the      1788. 
Plaintiff  had  received  all  the  winnings,  and  yet  came  before  the 
coart  to  recover  back  the  consideration  on  which  they  were 
pud  (6). 

But  on  another  ground  the  nonsuit  may  be  supported.  This 
gaming  in  the  lottery  was  before  the  25th  of  Jidy  1782,  and 
the  action  commenced  after  that  date.  AU  transactions  of  this  [  67  ] 
sort  relating  to  lotteries  before  that  date,  are  buried  in  oblivion 
by  the  2£  Geo.  3.  (c)  which  repeals  all  other  acts  respecting  the 
regulation  of  lottery-offices,  and  only  provides  that  the  repeal 
shall  not  operate  upon  actions  commenced  or  depending  before 
tie  commencement  of  the  act.  The  right  of  action  then  in  the 
present  case  isf  taken  away,  and  it  is  now  the  same  as  if  gaming 
in  the  lottery  of  1781  had  never  been  prohibited.  MiUer^s 
case  (d)  is  an  authority  to  prove,  that  offences  committed  against 
a  repealed  clause  in  a  statute  before  its  repeal,  cannot  be  punish- 
ed after  the  repeal  without  a  special  exception. 

Adair  in  support  of  the  rule.  This  action  is  not  brought 
upon  the  19th  Geo.  2.  for  a  penalty,  but  to  recover  back  money 
paid  upon  a  void  and  illegal  consideration ;  it  cannot  therefore 
be  affected  by  the  repeal  of  that  statute. 

It  is  a  principle  of  law,  that  money  paid  upon  a  void  contract 
may  be  recovered  back  again,  and  the  question  as  to  the  validly 
ty  of  the  contract  must  relate  wholly  to  the  time  of  making  it ; 
if  it  was  then  void,  it  is  not  material  by  what  means  it  was  ren- 
dered sOk  If  it  had  been  originally  a  good  contract,  and  a  sta- 
tute had  passed  to  make  it  void,  and  then  that  statute  had  been 
repealed,  the  contract  would  have  been  set  up  again.  But  here 
there  was  originally  a  void  contract^  being  entered  into  while 
the  statute  was  in  full  force,  and  therefore  cannot  be  made  valid 
by  the  repeal. 

In  the  case  of  Lctwry  v.  Bourdieu^  the  judgment  of  the  Court 
was  fonnded  on  the  circumstance  of  both  parties  being  equally 
culpable.  Here  the  keeper  of  the  lottery-office  is  the  only  per- 
um  upon  whom  the  prohibition  or  penalty  attaches.  In  that 
case  it  is  true  that  Mr.  Justice  Butter  said  <<  there  is  a  sound 

(a)  DoogL  451.  (c)  Ch.  47.  s.  S7. 

(ft)  Bat  ^  as  to  this  fact,  that  the         (a)  I  Blac.  451.  [MankenxU^*  CBte, 
Plaintiff  had  receiTed  all  the  win-     Russ.  &  Ry.  C.  C.  429.] 
mngs?  If  he  had,  perhaps  the  Court 
would  havegiTeii  awfoent  judgment. 

<*  distinction 
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1788.     ^<  distinction  between  contracts  executed  and  executory,"  but 
J  that  was  not  the  ground  of  the  decision  /  it  was  the  opinion  only 

agamtt      of  a  single  judge  however  eminent,  and  is  contrary  to  the  case 
^1^     oi  Smith  v.  Bromley  (a\  which  was  on  a  contract  executed. 

Where  an  action  is  an  affirmance  of  an  illegal  contract,  and 
the  object  of  it  is  to  enforce  the  performance  of  an  engagement 
prohibited  by  law,  clearly  such  an  action  can  in  no  case  be 
maintained.  But  where  the  action  proceeds  in  disaffirmance  of 
such  a  contract,  and  instead  of  endeavouring  to  enforce  it  pre* 
[  68  3  sumes  it  to  be  void,  and  prevents  the  Defendant  from  retaining 
the  benefit  which  he  derived  from  an  unlawful  act,  there  it  is 
consonant  to  the  spirit  and  policy  of  the  law  that  the  Plaintiff 
should  recover.  An  attention  to  this  distinction  will  reconcile 
many  of  the  cases  on  this  subject,  which  appear  at  first  sight  to 
be  somewhat  inconsistent.  Clarke  v.  ^lee  and  Johnson  (5), 
Bramnif^  v.  Morris  (c),  and  Jaques  v.  G6lightlif{d)^  are  express- 
ly in  favour  of  the  Plaintifi^  and  ought  to  be  relied  on. 

Cur*  adv.  mU. 
In  this  Term, 

Lord  LouoHBOHOvoH  declared  the  unanimous  opinion  of 
the  Court,  that  the  objection  raised  on  the  repeal  of  the  statute 
ought  to  be  over-ruled ;  and  that  the  other  three  Judges  (con* 
trary  to  his  opinion)  thought  the  case  of  Jaques  v.  Golightly 
good  law,  and  fit  to  govern  the  present. 

Rule  absolute. 

(a)  Cited  in  the  Notei  of  J<me$  v.  Barkley,  DougL  696. 

lb)  Cowp.  197.  (c),Cowp.  790.  (rf)  2  Black.  1075. 
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The  Reporter  having  been  favored  with  the  following  case  con- 
ceives that  it  will  not  be  unacceptable  to  the  Profession, 
though  of  a  date  prior  to  the  commencement  of  his  under* 
taking. 

Harrison  against  Bulcocx,  and  Six  Others. 

[HILARY  TERM,  28  Gbo.  III.  1788]. 

TRESPASS  for  taking  the  goods  of  the  Plaintiff.— Plea,  A  boiue 

General  Issue. — ^Verdict  for  the  Plaintiff,  subject  to  the  limiuofin 

opinion  of  the  court  on  the  following  case.  bospUai,  ap- 

The  Plaintiff  at  the  time  when  the  goods  were  taken  was  an  officer  of 

tnasoi«r  of  Gftg^'s  Hospital,  in  the  Parish  of  S^.  Thomas,  South-  ^^^^^ 

wart.     By  an  assessment  made  on  the  19th  of  May,  1786,  he  ^^*^i^ 

flffPftfff/f  to 

was  assessed  to  the  land-tax  for  the  house  in  which  he  lived,  uie  land- 
Five  of  the  Defendants  were  Commissioners,  and  the  other  two  *^(9)* 
coUectors.   The  Plaintiff  appealed  to  the  commissioners  against 
the  rate,  who  dismissed  his  appeal.     On  his  refusing  to  pay  the 
sum  assessed,  the  goods  in  question  were  taken  under  a  warrant 
of  distress. 

The  hospital  originally  consisted  of  only  two  squares,  built    [  69  ] 
on  land  demised  by  the  mayor  and  commonalty  of  London  as 
governors  of  St.  Thoma/s  Hospital^  to  the  founder,  Thomas 
Gvjff  in  the  year  1720. 

By  an  act  of  the  1  Ith  of  Geo.  1.  certain  persons  were  incor- 
pomtedf  in  pursuance  of  the  vrill  of  the  founder,  by  the  name 
of  president  and  governors  of  the  hospital  founded  by  Thomas 
Giy. 

To  whom  being  incorporated,  the  mayor  and  commonalty  of 
Londonj  as  governors  of  St.  TKamais  Hospital  demised  another 
pece  of  land,  in  the  parish  of  St  Thomas,  Soutkwark,  on  which 
many  bouses,  4*^.  stood,  but  which  the  said  president  and  go- 
vernors, by  virtue  of  the  powers  vested  in  them  by  the  act  of  Par- 
liament and  the  will  of  the  founder,  pulled  down,  and  in  their 
place  built  another  square  in  addition  to^  and  communicating 
with  the  hospital,  in  which  square  the  Plaintiff's  house  is  si- 
tuated. 

No  part  of  the  ground  on  which  the  hospital  now  stands  was 

(«)  [Ace  AU  Souk  College  0:pford,  v.  Cottar,  5  Bos.  &  Pul.  656.] 

ever 
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1788.  ever  part  of  the  scite  of  St.  TAoma^s  Hospital^  but  this  ground^ 
before  the  two  demises  of  it  to  the  founder  and  governors  of 
Gut/s  Hospital^  was  covered  with  houses  let  to  different  per- 
sons, and  in  the  year  1693,  and  from  thence  to  the  building  of 
Gw/s  Hospital,  was  assessed  to  the  land-tax. 

The  house  in  which  the  Plaintiff  lived  has  been  constantly 
occupied  by  the  treasurer  for  the  time  being,  for  whose  sole  use 
it  was  erected. 

The  Plaintiff  paid  no  rent  for  it,  but  occupied  it  as  incident 
to  his  office. 

Bond,  Seijt,  on  behalf  of  the  Plaintiff,  contended,  that  he 
was  exempted  from  payment  of  the  land-tax,  in  respect  of  the 
scite  of  the  hospital  and  the  buildings  within  the  limits  of  it, 
being  stated  to  live  in  a  building  within  those  limits.  4  He  paid 
no  rent  for  bis  house,  but  held  it  as  incident  to  his  office.  The 
treasurer  is  the  servant  of  the  hospital,  and  as  such  protected  by 
the  exception  given  to  the  hospital.  The  protection  given  to 
charities  is  very  ancient.  It  is  to  be  found  in  the  old  Subsidy 
Acts,  and  was  preserved  in  the  first  land-tax  bill  of  William 
the  Third. — The  Subsidy  Act  of  the  1st  Eliz.  (a),  contains  a 
general  exemption  of  hospital  property,  for  it  declares  that  it 
shall  not  extend  to  the  goods  and  lands  of  any  hospital,  8fc.  used 
[  70  ]  for  the  sustentation  and  relief  of  the  poor,  S^c.  and  the  4th  of  W. 
Sf  M.c.\,  s.  25.  contains  a  protection  to  the  scite  of  hospitals, 
which  has  been  inserted  in  all  the  land-tax  bills  which  have 
been  passed  since  the  Revolution,  with  the  material  addition  of 
<<  any  of  the  buildings  within  the  walls  or  limits  of  the  hospital/* 
From  hence  it  is  clear,  that  the  legislature  has  been  anxious  to 
extend  the  exemption  to  the  appendages  of  an  hospital,  which 
are  inhabited  either  by  the  objects  of  the  charity  or  the  servants 
of  it  The  scite  of  a  building  means  the  land  upon  which  the 
building  and  all  its  dependencies  and  offices  are  situated.  The 
Stat.  52  H*  8.  c.  20.  mentions  t^e  scite  of  monasteries,  and  under 
that  description  not  only  the  land  upon  which  the  walls  of  a 
monastery  were  built,  but  the  garden,  orchard,  and  all  the  ap- 
purtenances may  at  this  day  be  exempted  from  tithes*  But  lest 
the  term  might  be  ambiguous,  the  legislature  expressly  added 
the  words  "  any  of  the  buildings  within  the  walls  or  limits  of  the 
*^  said  hospitals*\b).     Now  what  are  these  buildings  ?  Certainly 

{b)  Land-tax  Act,  27  G.  5.  s.  95. 


(4)  Runnington^s  Appendix,   Vol. 
X.  p.  169.  8.  34. 
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such  as  are  necessary  to  the  hospital.     The  necessity  of  the  su-     1 788« 
perintendance  of  the  chief  o£5cer8  is  as  obvious  as  that  of  the   HAawsow 
service  of  the  inferior  agents,  and  such  officers  must  have  a  re-     agpiiut 
sidence  suitable  to  their  rank.     If  the  treasurer,  chaplain,  or   and  othen. 
physician  be  assessable,  so  are  the  porters,  gardener,  and  other 
servants  who  live  within  the  hospital.  They  have  all  an  interest 
of  the  same  nature,  differing  only  in  their  respective  emolu- 
ments, which  are  proportioned  to  their  several  employments. 
They  are  all  servants.     By  taxing  either,  the  benevolent  in- 
tentions of  Parliament  would  be  defeated ;  for  the  reason  of 
the  exemption  is  a  regard  to  the  public  funds  of  the  hospital, 
which  would  be  lessened  by  a  tax  laid  upon  the  servants,  who 
would  look  to  the  public  stock  for  repayment     The  funds 
of  hospitals  are  but  barely  equal  to  the  charitable  purposes  of 
their  institution.    If  a  tax  be  laid  on  persons  who  will  be  re- 
imbursed out  of  the  public  funds  of  a  charity,  the  charity  itself 
is  taxed. 

The  land-tax  in  this  instance  bears  no  analogy  to  other  taxes. 
Under  the  window-tax  the  Plaintiff  would  be  assessable  because 
the  act  is  positive  that  <^  all  dwelling-houses  shall  pay.''  The 
poor's  rate  is  a  tax  proportioned  by  a  general  estimate  of  the 
property  of  the  rateable  occupier.  The  Plaintiff  could  not  have 
any  claim  in  such  case  on  the  treasury  of  the  hospital  for  re- 
imbursement. But  when  charged  with  the  land-tax,  he  is  [  71  ] 
charged  only  with  respect  to  his  house. 

It  is  objected,  that  the  part  of  the  hospital  buildings  in  which 
the  Plaintiff  resides,  stands  upon  land  which  once  paid  the 
land-tax ;  and  that  as  a  certain  fixed  sum  must  be  raised  by  the 
parish,  the  quota  to  be  paid  by  each  individual  will  be  in- 
creasedy  if  any  part  which  has  before  borne  a  share  of  the  bur- 
then should  be  discharged.  Now  it  is  true  that  a  certain  sum 
must  be  paid  by  every  district;  but  whether  that  sum  is  to  be 
collected  from  a  greater  or  less  number  of  individuals,  depends 
upon  the  state  of  property  within  the  district.  This  makes  the 
principal  difference  detween  the  ancient  subsidy  and  the  modem 
land-tax*  In  the  case  of  The  King  v.  The  Occupiers  qfSt.  Luk^s 
Hospital^  2  Burr.  1064.  Lord  Mansfield  says  <<  Whether  pro* 
^pertjf  is  chargeable  by  a  rate  or  other  payment^  depends  upon 
^  the  mil  of  the  proprietor.  The  arnner  of  a  house  may  if  he 
**pleasesj  pull  it  down,  and  convert  it  into  a  tqfi:  the  owner  of  lands 

may  suffer  them  to  lie  barren  and  unoccupied.     Tithes  and  the 

•«  rights 


c< 


n 


CASE  IN  HILARY  TERM 


1788. 
HAKftxicm 

BOLOOCK 

and  others. 


<<  rights  of  them  vary^  according  to  the  different  species  of  the  pro* 
*<  duce  qfthe  lani,  yet  the  landholder  may  sow  it^  or  plant  itf  or 
«<  me  it^  in  the  manner  he  likes  best^  or  even  not  at  ally  if  he  so 
"  chooses!*  As  the  parish  then  is  to  pay  collectively  a  certaia 
suiD)  the  question  in  the  present  case  is  not  between  the  hospi- 
tal and  the  public,  but  between  the  hospital  and  the  parish ; 
the  same  contribution  will  be  made  to  the  public  revenue^  from 
whatever  source  that  contribution  may  arise. 

Le  Blanc^  Seijt.,  for  the  Defendants,  argued, — 1st,  That  the 
Court  had  no  jurisdiction  in  the  present  case,  the  twentieth 
section  of  the  act  having  made  the  appeal  to  the  commissioners 
final. ^2dly,  That  the  exemption  was  meant  by  the  legisla- 
ture to  protect  only  the  buildings  of  hospitals  at  that  time  ap- 
propriated to  the  immediate  objects  of  charity,  and  not  to  ex- 
tend either  to  subsequent  acquisitions,  or  to  those  buildings 
which  were  erected  for  the  accommodation  of  the  officers.  This 
rule  has  obtained  with  regard  to  the  poor's  rates  and  window 
tax.  Buildings  inhabited  by  the  distressed  objects  of  a  poor's 
rate  are  not  assessed,  like  those  which  are  occupied  by  the  ne- 
cessary officers.  There  is  no  reason  why  the  Plaintiff  should 
be  protected  from  the  land-tax  when  he  is  liable  to  the  poor's 
rate  and  window  tax.  In  The  King  v.  Gardner  (a),  it  is  ex- 
[  72  ]  prcssly  said  that  the  master  of  Catherine  HaU^  was  rated  for 
his  garden,  upon  which  houses  had  formerly  stood,  and  which 
had  been  purchased  by  the  college  and  added  to  their  lands. 

The  hospital  could  not  be  injured,  if  the  Plaintiff  were  as- 
sessed, for  he  could  have  no  claim  to  call  upon  the  fimds  of  the 
charity  for  reimbursement.  The  parish  might  be  essentially 
injured,  if  the  exemption  claimed  should  be  allowed,  and  the 
hospital  should  go  on  to  increase  the  buildings  belonging  to  it, 
as  the  number  of  persons  to  pay  the  sum  required  would  be 
continually  lessened.  But  whether  the  dispute  be  between  the 
parish  and  the  Plaintifi^  or  the  revenue  and  the  Plaintifl^  the 
law  is  the  same. 

The  opinion  of  the  Court  was  thus  delivered  by 

Lord  Loughborough. — This  being  a  building  within  the 
limits  of  the  hospital,  not  let,  nor  yielding  any  profit,  but  in 
the  occupation  of  a  necessary  officer,  comes  under  the  exemp- 
tion of  the  act.  That  there  might  be  no  ambiguity  in  the  word 


(fl)  Cowp.  79. 


scite^ 
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scUfj  the  l^islature  goes  on  to  say  <<  any  of  the  bnildings  with-  1 788. 

^  in  the  walls  or  limits  of  the  said  colleges,  halls,  and  hospitals.'^  cui^^K 
None  of  the  bnildings  therefore  within  those  limits  are  charge- 


able, unless  they  are  charged  as  such,  in  some  other  clause  of  ^q^  othen. 
the  act,  and  no  such  clause  is  to  be  found. 

The  tax  must  be  either  on  the  owner  or  tenant  of  the  hospi- 
tal, but  the  FlaintiflPis  neither  owner  nor  tenant. 

The  objection  to  the  jurisdiction  of  the  Court  is  of  no  weight, 
the  appeal  to  the  commissioners  being  alone  final,  when  the 
question  arises,  as  to  the  quantum  of  the  tax,  and  whether  lands 
belonging  to  hospitals,  &c.  were  assessed  as  such  in  the  4th 
year  of  WHliam  4*  Mcay^  or  have  been  purchased  since  that 
time  (a). 

Judgment  for  the  Plaintiff. 

(a)  [See  the  Earl  of  Radnot      Sceve,  S  Bos.  &  PiiL  391.] 
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ARGUED  AMD  DETERMINED  1788. 


IN  TBB 


Court  of  COMMON  PLEAS, 


m 


Michaelmas  Term, 

In  the  Twenty-ninth  Year  of  the  Reign  of  Geobgb  III. 


Pearson  Demandant,  Pearson  Tenant,  and  rAMM%k 

Brougham  Vouchee.  Ab«.i8th. 

TN  a  recovery,  a  farm  called  TkiefHde^  otherwise  Thieoesheadi  3m  iwt"* 
was  described  to  be  situated  in  theforestoflnf^^yfooA^  in  the  grant  ktTc 
forukes  of  Hesket  in  the  Forest,  and  St  Mary^s  Carlisle,  or  one  ^^l, 
of  themf  in  the  county  of  Cumberland.     It  was  afterwards  dis*  •ffi^^it 
covered  that  the  whole  of  the  said  farm  was  not  within  the  must'appetf 
parishes  of  Hesket  in  the  Forest  and  St.  Marys  Carlisle^  as  de-  ^^^ 
scribed  in  the  recovery,  but  that  part  of  it  was  in  the  parish  of  to  lead  the 
Laxonbgj  in  the  county  of  Cumberland*  J^  j^ 

Bcndj  Serjt.,  moved  to  amend  the  recovery,  by  inserting  «iffici<nt 
^  The  parish  of  Lazonlyi*  on  an  a£5davit  of  the  owner  of  the  ttoimend- 
land,  the  vouchee,  stating  as  above,  and  *^  that  he  meant  to  °^K<>)* 
^  include  all  his  estates  in  the  county  of  Cumberland,  in  the  re* 
**  Govery,  and  that  he  did  not  know,  when  he  suffered  the  re- 
^  covery,  that  any  part  of  the  said  farm  called  Thiefside^  was 
**  in  the  parish  of  Laxonby!^  In  support  of  this  motion  he  cited 
Henzel  ▼•  Lodge^  2  Black.  747*  and  Cruises  Essay  on  Common 
Beeaoeries  1 83.    9d  Edit.  (b). 

The  Court  would  not  on  this  a£Sdavit  alone  grant  leave  to 
amend ;  but  upon  reading  the  deed  to  lead  the  uses,  there  was 
ficmod  the  following  clause  <<  and  all  other  the  estates,  manors,     [  74  ] 
'<  or  lordships,  messuages,  lands,  tenements,  and  hereditaments, 

(a)  [See  Crou  v.  Grey,  1  Bos.  &     PuL  368.    And  the  cases  collected 
PdL  137.  Dowse  T.Lloyd,  8  Bos.  &      in  8  Saund.  94,  notes,  5th  Edit.] 
PoL  578.  PkUUps  V.  Jones,  3  Bob.  &         (fi)  Reported  also  3  WUs.  154. 

▼OL.  I.  o  "  whatsoever, 
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1788.     '<  whatsoever,  situate,  lying,  and  being  in  the  county  of  Cbm- 
—  «<  berland"    .This  was  holden  by  the  Court,  sufficient  to  war- 

againtt      TBXxt  an  amendment,  as  it  appeared  on  the  face  of  the  deed  itself. 
B&oooHAM.  jj^,^  absolute  for  the  amendment. 


Friday  GaWLER   agoiuSt  JoLLEY. 

Nov,  Uth.  ° 

The  Court    FpHE  Defendant  was  bail  for  one  Page^  against  whom  the 
prlV^fnglT  PlaintiiF  signed  judgment  on  the  Uih  of  April  in  Easter 

against  bail,   Term  last,  and  sued  out  ca,  sa.  tested  the  12th  otFebruary^  the 

if  the  CO,  m,  ___  ,  «  -  i       #•     ^ 

he  tested  of   last  day  of  Hilary  Term,  returnable  on  the  19th  of  Aprils  to 
a  term  prior  ^j^j^j^  ^j^^  gheriiF  retumcd  non  est  invent.    On  this  the  Plaintiff 

(0  tnat  m 

which  judg'  took  out  a  sci.fo,  against  the  Defendant,  tested  the  9th  of  Aprils 

^^"        the  first  day  of  Easter  Term,  returnable  the  23d  of  Aprils  and 

against  the    ^  second  SOU  fa.  tested  the  23d  o{  Aprils  and  returnable  the  30th 

"  *  of  April.     On  the  17th  of  May  the  Plaintiff  signed  judgment 

against  the  present  Defendant,  and  sued  out  ^Ji.fa.  under 

which  his  goods  were  taken  by  the  sberiiS. 

A  rule  was  obtained  to  shew  cause  why  the  proceedings 
should  not  be  set  aside,  and  the  goods  taken  in  execution  re- 
stored, the  ca.  sa.  being  tested,  the  term  before  judgment  was 
signed  against  the  principal* 

J>  Blanc^  Serjt,  shewed  cause,  contending  that  the  proceed- 
ings were  irregular;  .that  though  the  ca.  sa.  was  tested  before 
judgment  was  signed,  yet  in  fact  it  issued  after;  that  it  was 
common  to  sue  out  writs  in  vacation  tested  as  of  the  preceding 
term* 

Bunnington^  Serjt,  for  the  rule,  argued  that  the  ca.  yo.  could 
not  regularly  be  tested  in  a  term  prior  to  that  in  which  judg- 
ment was  signed ;  that  the  sci.fa.  also  ought  to  have  been  tested 
the  day  of  the  return  of  the  ca.  sa. 

Le  Blanc  in  reply.  Bail  are  fixed  in  law  at  the  return  of  the 
ca.  sa.f  but  by  indulgence  four  days  notice  are  allowed.  Here 
the  bail  might  have  had  notice  by  searching  in  the  office.  It  is 
immaterial  when  the  sci.  fa.  was  tested,  if  there  was  sufficient 
time  before  the  return. 
[  75  ]  The  Court  held  the  proceedings  irregular,  as  they  said  such 
practice  would  tend  to  fix  the  bail,  without  giving  them  an  op- 
portunity to  surrender  the  principal,  and  therefore  made  the 

Rule  absolute. 
(a)  [See  Tidd^s  Prac.  1148.  8th  Edit.] 

Saunderson 
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1788. 


Saundebson  against  Mark. 


T 


Monday, 

HE  Defendant  being  an  inrant,  joined  with  his  brother  in  ^^'^'^^ 

giving   a   warrant  of  attorney  to  the  Plaintiff,   to  confess  of  attorney 

a  judgment,  which  was  accordingly  entered  up,  and  the  De-  Sfimt^S- 

fendant  taken  in  execution.    In  order  to  procure  his  discharge,  "^l^^^.  , 

lie  alone  gave  a  second  warrant  of  attorney,  on  which  judgment  Court  wiu 

was  again  entered,  and  he  again  taken  in  execution.     On  this,  '^^^J^ 

a  role  was  granted  to  shew  cause,  why  the  last  judgment  should  the  infant 

not  be  set  aside,  and  the  warrant  of  attorney  cancelled,  on  havTgiven 
the  ffrooiid  that  the  Defendant  was  an  infant  at  the  time  of  il^O^nowing 

,  .  *=*     .  that  It  was 

giying  It.  notvafid;, 

Marshall^  Seijt.,  shewed  for  cause,  a  declaration  of  the  De-  ^ycoiu 
feodant,  when  he  gave  the  second  warrant  of  attorney,  that  he  ludon(a}, 
would  take  no  advantage  of  his  infancy,  a  promise  to  pay  the 
debt,  and  some  circumstances  of  collusion  between  him  and 
his  brother.     This  application,  Marshall  said,  was  made  to  the  ^ 

equitable  jurisdiction  of  the  Court ;  and  in  equity,  the  acts  of 
an  infant  are  oflen  confirmed ;  such  as  an  agreement  to  settle 
an  estate,  and  the  like.     But  the  Court  said, 

Soch  acts  of  an  infant  as  are  only  voidable,  are  allowed  in 
equity  to  be  confirmed,  but  not  such  as  are  actually  void.  A 
warrant  of  attorney  is  of  the  latter  description,  which  the  Court 
cannot  make  good,  though  there  appear  circumstances  of  fraud 
on  the  part  of  the  infant 

Rule  absolute  without  costs. 

(m)  [Ace  Ch&Mbert  v.  Surneii,  T.      ty's  Rep.  708  (notes),  see  also  Wilkini 
3S.G.5.C.P.Tidd'8Pr.594.8thedit.      v.  ^VMm^/,  3  Bos.  &  Pul 2S0.] 
fFoodv.  Heathy  M.  1814.  K.  B.  1  Chit- 


•  Laino  against  Cundale.  ^^S^mI 

IMpOnON  to  justify  bail.— It  was  objected  by  Bond,  Serjt,  An  articled 
^        that  one  of  them  was  an  articled  clerk  to  an  attorney,  attorney, 

The  Court,  on  considering  the  rule(i)  made  on  this  subject,  3?a^** 

held    [•76] 

(a)  [Ace  Cormth  v.  Bom^  potU  vol.  ham  v.  Pink,  5  Price,  263,  Tidd's  Pr. 

n.  p.  949.   Jfenton  v.  Rvgglis,  1  Bos.  246.  8th  edit.] 
&  Pul.  3S6,    Wallace  v.  ArrowsmUh,         {b)  Mich.  6  Geo,  S.    It  is  ordered 

2  Bos.  &  Pill.  49.  JtedUv,  Brocmhead^  by  tne  Lord  Chief  Justice,  and  the 

ttL  564.  So  in  the  Exchequer,  Ston/C'  rest  of  the  justices  of  this  Court,  that 

G  2  ^m 
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Laiko 

CUMDALE. 


held,  that  being  for  the  protection  of  attorneys,  it  extended  to 
their  articled  clerks  as  well  as  themselves,  and 

Rejected  the  balL 


from  and  after  the  last  day  of  this 
term,  no  attorney  of  this  or  any  other 
court,  or  any  person  practiting  om 
iuchy  shall  be  bail  in  any  suit  or  ac- 
tion depending  in  this  Court. 
Collection  of  rules  and  orders  of 


the  Court  of  Common  Pleas,  8yo.  edit. 
1739.  p.  258. 

The  same  practice  prevails  in  B.  R. 
Boulogne  ▼.  Vautrin^  B.  R.  T.  18  Geo, 
3.  cited  in  a  note.  JDotig/.  46$.  last  ed. 


ITedfietffffy, 
Nw,  \9t1u 


Bail  to  the 
Sheriff  are 
fiable,  be^ 
yondthetum 
twomtoand 
eotts,  to  sa- 
tisfy the 
whole  debt 
due,  to  the 
full  extent  of 
the  penalty 
of  the  bail- 
bond  (a). 


[  77  ] 


Mitchell  and  Others,  Assignees  of  Robertsok, 

against  Gibbons. 

rpHE  Defendant  being  arrested  at  the  suit  of  the  Plaintifis, 
for  *^50L  and  upwards''  found  bail,  who  entered  into  the 
common  bail  bond  to  the  sheriff,  in  the  penalty  of  100/.  The 
Defendant  not  appearing,  the  bail  paid  to  the  Plaintiff's  at- 
torney 50L  and  offered  to  pay  the  costs,  which  the  attorney  re- 
fused to  accept,  unless  they  would  pay  29/.  more ;  the  Plidn- 
tiff's  debt  being  in  fact  79/.  The  bail  not  thinking  themselves 
answerable  for  more  than  the  sum  sworn  to  and  costs,  refused 
to  pay  the  overplus.  The  bond  was  assigned,  and  an  action 
brought. 

On  which,  a  rule  was  granted  to  shew  cause  why  the  bond 
should  not  be  given  up,  the  sum  sworn  to  having  been  paid,  and 
a  tender  made  of  the  costs. 

In  support  of  this  rule,  Bond^  Seijt^  contended  that  the  bail 
were  liable  to  no  more  than  the  sum  sworn  to  and  costs;  that 
the  Stat.  Ifi  Geo.  !.(&)  had  expressly  prohibited  the  Sheriff  from 
taking  bail  to  a  greater  amount ;  if  he  were  to  do  so,  he  would 
be  subject  to  the  penal^  of  the  stat.  23  Hen.  6.  as  having  acted 
colore  qfficii{c).  The  case  of  Jackson  v.  HasseU[d)y  shews  that 
bail  are  not  liable  to  more  than  the  sum  sworn  to  and  costs ;  in 
the  present  case,  501.  was  the  sum  sworn  to,  and  the  costs  had 
been  tendered.  Where  indeed  a  judge  makes  an  order  to  hold 
to  bail,  it  is  a  matter  of  discretion  in  him  to  decide  in  what 
sum  the  bail  sh^U  be  liable,  but  the  liability  of  bail  taken  by 


(a)  [kcc. Stevenson r,Cameron,BT. 
R.  29,  see  also  Dahl  v.  Johnson^  1 
Bos.  &  Pul.  205.  But  btttl  above  are 
only  liable  to  the  amount  of  the  sum 
fwom  to  and  cofts.   Ciarke  v.  Brad- 


shaWf  1  East,  91.  As  to  the  extent  of 
the  Sheriff's  liability,  sce/Kw/.  p.  S53.] 
(6)  Cap.  89. 

(c)  Cap.  9. 

(d)  Dougl.  330. 

the 
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the  Sheriff,  ia  determined  by  the  sum  indorsed  on  the  writ.     If     1738. 

Ae  Sheriff  were  to  take  no  bail,  he  would  be  only  answerable     ' '- 

for  the  sam  sworn  to,  and  costs,  Mitcmll 

Adair^  SeijL,  argued  against  the  rule,  that  by  the  constant  G™»»«- 
practice  of  the  Courts,  bail  were  bound  in  double  the  sum  sworn 
to-  The  sjat  12  Geo.  1.  prohibits  the  Sheriff  from  taking  more 
than  double  the  sum.  Where  damages  are  uncertain,  as  in 
cases  of  tort,  there  they  are  measured  by  the  discretion  of  the 
judge,  but  where  they  are  certain,  as  in  cases  of  contract,  the 
oath  of  the  Plaintiff  is  to  prevail,  and  then  double  the  sum  is 
required.  But  why  require  double  the  sum,  if  only  the  single 
demand  is  to  be  recovered  ? 

The  Court  took  time  to  consider  till  the  next  day,  when  judg- 
ment was  delivered  as  follows,  by 

Lord  Loughborough. — We  have  considered  this  case,  and 
find  the  practice  for  more  than  fifty  years  past,  to  have  been, 
that  the  bail  are  liable  to  the  whole  extent  of  the  penalty  of  the 
bond,  to  satisfy  the  debt  really  owing  to  the  Plaintiff.  Soon 
afker  the  12th  year  of  George  the  First,  namely,  in  the  1st  of 
George  the  Second,  the  case  of  Ihmer  v.  Bailey  arose,  which 
was  on  a  motion  to  set  aside  a  judgment  obtained  upon  a  bail- 
bond  ;  the  Defendant  insisted  that  such  an  action  could  not  be 
maintained,  because  the  bail-bond  was  taken  in  more  than 
double  the  sum  the  Plaintiff  had  sworn  to  be  due ;  the  Court 
seemed  to  be  of  opinion  that,  if  the  judgment  was  regular,  the 
point  about  taking  more  than  double  the  sum,  could  not  come 
m  question  ;  but  that  this  case  might  be  settled,  they  put  it  off 
till  the  next  term,  it  being  a  new  point  on  the  act  of  the  12th 
Geo.  L  c.  £9*  but  the  parties  having  agreed,  the  point  was  not 
then  settled :  subjoined  to  this  case,  which  is  reported  in 
Cook^s  Cases  of  Practice  {a)^  is  the  following  note,  ^<  It  seemed 
**  to  be  agreed,  that  the  bail-bond  may  be  taken  in  double  the 
<<  sam  sworn  due/'  The  next  case  was  in  the  third  year  of 
George  the  Second,  reported  in  Fortescue  Aland  (b)j  and  which 
was  a  demurrer  to  a  declaration  on  a  bail-bond,  it  appearing  that 
the  writ  was  for  30/.  and  the  bond  for  40/.;  it  was  contended  [  78  1 
that  since  the  new  act  (meaning  the  12th  oi  Geo.  1.)  the  bond 
was  void,  being  for  more  than  the  sum  in  the  writ ;  but  the 
Coart  held  it  was  not  void,  and  that  the  act  was  directory  to 
the  Sheriffs :  and  of  this  opinion  were  the  Court  of  Exchequer. 

(a)  Page  43.  (&)  Jenyn$  v,  Gooilrey,  Forte*.  366.  \ 

In 
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GlBBOKfl* 


In  the  1 1th  o{  George  the  Second,  the  same  question  came  before 
the  Court,  in  the  case  otMale  v.  Mitchell{a\  in  which,  though 
the  Court  seemed  to  think  that  the  Sheriff  had  done  wrong  in 
taking  the  bail-bond  in  more  than  double  the  sum  sworn  to^  yet 
they  said  it  would  have  been  right  for  the  Sheriff  to  have  taken 
the  bond  in  double  the  sum  sworn  to,  and  indorsed  on  the  writ* 
There  is  also  a  case  in  Mr.  Justice  Blackston^s  Beports(Jb)  on 
the  same  subject,  in  which  a  motion  was  made  to  stay  the  pro- 
ceedings on  a  bail-bond,  the  Defendant  having  paid  his  prin* 
cipaPs  whole  debt,  and  his  own  costs,  all  except  40s,  which  he 
had  tendered ;  but  the  Court  on  considering  precedents,  held^ 
that  the  costs  of  the  action  against  the  principal  and  the  other 
bail  must  also  be  paid,  before  the  proceedings  could  stay.  We 
have  likewise  consulted  the  officers  of  the  Court,  who  say  that 
it  has  always  been  the  received  practice,  that  the  bail  are  liable 
to  the  utmost  extent  of  the  penalty  of  die  bail-bond,  as  far  as 
justice  requires,  for  the  payment  of  the  whole  debt  due,  and  the 
costs. 

Finding  therefore  the  practice  to  be  thus  established^  we  do 
not  feel  ourselves  authorized  to  set  it  aside. 

Rule  discharged. 

(a)  Pract.  Regw  of  C.  B.  67.  {b)  Walker  v.  CaHer^  8  Black.  816. 


Wedn/adafff 
Nod,  I9ih. 

The  Court 
will  not  alter 
a  verdict, 
unless  it  ap- 
pears on  the 
fkce  of  it, 
that  the  al- 
teration 
would  be  ac- 
cording to 
the  inten- 
tioa  of  the 
jugr(a). 


E  79] 


Spencer  against  Goter, 

npHIS  was  an  action  for  words,  tried  before  Lord  Loughbo- 
rough, at  the  Sittings,  at  Westminster^  after  last  Trinitjf 
Term.  The  declaration  consisted  of  six  counts,  the  first  five  of 
which,  were  for  accusing  the  Plaintiff  of  being  a  dog-stealerf  and 
stealing  a  dog  of  the  Defendant^  and  the  last,  for  malicioudy  and 
without  probable  cause  giving  information  before  a  justice,  that 
there  was  cause  to  suspect  that  a  dog  which  had  been  stolen  from 
the  Defendant,  was  concealed  in  the  house  of  the  Plaintiff: 
causing  the  justice  to  issue  a  search-warrant,  and  a  constable  to 
enter  the  house  and  search  for  the  dog,  which  was  neither  found 
in  the  house,  nor  there  concealed ;  nor  was  it  otherwise  in  the 
possession  or  custody  of  the  Plaintiff,  &c. 

Plea— Not  guilty ;  on  which  issue  was  joined, — 2d,  Justi^ca- 

(fl)  [Vide  Wmam  v.  Breedon,  1  Bosi  &  Pul.  5^9.   JRidkardton  v.  MeUuh^ 
Z  Binjglu  334.] 

tion, 


GoTBft. 
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tion,  that  the  words  spoken  were  true.     Replication,  de  injuria     1768. 
tm  proprid  absque  tali,  Sfc.  on  which  also  issue  was  joined.—         ^    ; 

At  the  trial,  there  was  sufficient  evidence  to  support  the  ajptinu 
counts  for  the  words,  it  appearing  that  they  were  spoken,  after 
a  search  had  been  made  in  the  Plaintiff^ s  house^  where  the  dog 
was  not  found:  but  it  also  appeared,  that  there  'was  probable 
cause  for  the  Defendant's  suspicion,  and  of  course  for  his  ap- 
plying to  the  Justice  for  a  search-warrant.  Lord  Loughborough 
therefore  directed  the  jury  to  find  for  the  Plaintiff,  on  the  counts 
for  the  words  spoken,  and  for  the  Defendant  on  the  last.  But 
they  found  a  general  verdict  for  the  Plaintiff  with  Is.  damages, 
and  40f .  costs. 

A  rule  having  been  granted  to  shew  cause,  why  the  verdict 
should  not  be  entered  for  the  Plaintiff,  on  the  first  and  second 
counts  only,  agreeable  to  the  notes  of  the  Chief  Justice,  or  why 
it  should  not'  be  set  aside,  and  a  new  trial  granted, 

Zje  Blanc^  Serjt,  contended  that  a  general  verdict  having 
been  found,  the  Court  could  not  interfere  to  enter  it  on  any 
pardcalar  count,  and  determined  on  which  part  of  the  evidence 
it  was  grounded.  To  enter  it  on  any  particular  count,  it  must 
appear  firom  the  notes  of  the  judge,  that  the  evidence  applied 
only  to  that  count.  To  grant  a  new  trial,  it  must  appear  from 
the  evidence,  that  the  jury  could  not  find  the  verdict  which  they 
have  found. 

Cockelij  Serjt,  in  favour  of  the  rule,  urged  that  the  last  count 
was  not  supported  by  evidence.  There  was  no  proof  of  ma-* 
lice,  the  Defendant  had  good  ground  to  apply  for  a  search- 
warrant. 

The  Court  said,  they  could  not  alter  a  verdict,  unless  it  clearly 
appeared  on  the  face  of  it,  that  the  alteration  would  be  agreeable 
to  the  intention  of  the  jury ;  and  that  the  proper  remedy  in  this 
case  was  a  new  trial. 

It  was  then  recommended  to  the  parties  to  agree  to  a  new 
trial ;  which  they  afterwards  did,  and  accordingly  the 

Rule  was  made  absolute  for  a  new  trial. 


COHN 
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CoHN  against  Davis, 


Saturday, 

Nov.  22d.  A  jj  exception  to  bail  was  regularly  entered  in  the  Filazer's 
an  cxc«p-  "^  Book,  of  which  the  Defendant's  attorney  had  verbal  no- 
K*°hL^'  tice,  but  afterwards  proceeded  by  giving  noti(5e  of  justification, 
gulariy  en-  and  attempting  to  justify  bail  who  were  rejected.  The  rule  for 
^^De^d-  bringing  in  the  body  having  expired,  and  no  bail  being  justifiedf 
ant*s  attor-  an  attachment^was  granted  against  the  sheri£P(&). 
h2  vertaf  ^  ^^le  was  obtained  to  shew  cause  why  this  attachment  should 
"Jl^f^^  not  be  set  aside,  on  the  ground,  that  a  iDriUeti  notice  of  excep- 
giTing  no-  tion  was  not  given  to  the  Defendant's  attorney. 
fiutioV^imd  Adair^  Serjt.,  shewed  cause,  arguing  that  under  the  circuni- 
attempting  stances  of  this  case,  the  necessity  of  a  written  notice  was  waived, 
yet  notice  ^  the  attorney  for  the  Defendant  had  received  verbal  notice  of 
mwri^of  ^g  exception  being^ntered,  and  had  afterwards  himself  given 
tion  must  Dotice  of  justification,  and  in  fact  attempted  to  justify.  He  also 
^▼^nLtaT  contended  that  notice  of  justification,  was  an  admission  that  no- 
make  the      tice  of  exception  had  been  given. 

to  an  at-  Bond  and  Lawrence^  Ser|ts.  supported  the  rule.    To  shew 

SSt^bri"*^^'  that  the  practice  of  giving  notice  in  writing  was  strictly  to  be 

ing  in  the     observed,  they  cited  the  cases  of  Satckwell  v.  LaxDes^  2  Barnes^ 

**^^^"^'      61,  and  Goswell  v.  Hunt^  2  Barnes^  83  (c).    They  also  urged, 

that  there  was  no  waiver  by  the  Defendant ;  but  even  jf  there 

had  been  a  waiver  on  his  part,  still  the  irregularity  was  not 

cured,  as  relating  to  the  sherifi^;  for  though  ^*  Quisque  potest 

<*  renunciare  juri  pro  se  introductOf*  yet  a  third  person  could 

not  be  affected  by  such  a  renunciation,  particularly  one  who 

stood  in  a  criminal  view;  in  which  a  sheriff  stands,  under  an 

attachment  for  contempt. 

Per  Cur. 

Where  there  are  two  partieSf  and  one  of  them  takes  a  step, 
previous  to  which  the  other  ought  to  have  taken  a  step,  the 
former  waives  the  obligation  which  the  latter  was  under,  as  be- 
tween themselves,  but  not  as  relating  to  a  third  person.  Here 
the  waiver  by  the  Defendant,  if  it  were  one,  was  not  a  waiver  by 
the  sheriff.  The  rule  ought  to  be  strictly  followed  to  prevent 
confusion. 

Rule  absolute. 

(a)  [Ace.  Rogeri   v.   MapUback,         (6)  Ante,  9.  T%orM  v.  Fiiker. 


pmL  p.  106,  see  also  Hodion  v.  Gar'         (c)  Octavo  Edit. 
reti^   1  Chitty's  Rep.  174.     Udd's 
iV.  S57.  Stti  Edit.] 


William 
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Williams  against  Millikoton. 


fEUtmimtmffaumt 

f^HE  Plaintiff  was  an  auctioneer^  and  employed  by  one  Cnmn   Nim.  ssd. 

to  sell  his  eoods  by  auction.    The  sale  was  at  the  house  ^"  ^"^ 
ot  Crornn^  and  the  goods  were  known  to  be  his  property.    The  ployed  to 
Defendant  bought  goods  to  the  amount  of  7^  9'*  6i.  and  after  ^as^^i^ 
packing  them  in  a  cart,  which  he  had  prepared  ready  at  the  third  penon 
door,  paid  the  Plaintiff  £/•  45.  6^.  in  cash,  and  put  a  receipt  ^  maio- 
into  his  hand,  for  five  guineas  as  for  a  debt  due  from  Crcwn  ^  'f^ 

noil  for 

to  the  Defendant.    While  the  Plaintiff  was  hesitating  about  gooki  $oU 
the  propriety  of  taking  the  receipt  in  payment,  the  Defendant  2*M^!rt* 
droTe  off  the  cart  with  the  goods.    Afterwards  the  Plaintiff  l^uyer, 
being  called  upon  by  Cnnoit,  paid  to  him  (who  refiised  to  ao-  nkwu at 
cept  the  receipt)  the  whole  sum  for  which  the  goods  were  sold  1^^!??^*^ 
to  the  Defendant,  and  brought  this  action  to  recover  the  five  penon,  and 
guineas,  in  lieu  of  which  the  receipt  was  ofiered.  ^!^i]am 

The  declaration  was  for  goods  sold  and  delivered,  with  the  tobeto 
usual  money  counts.  propeny^a^ 

Plea,  general  issue.<— Verdict  for  the  Plaintiff. 

A  rule  was  granted  to  shew  cause,  why  this  verdict  should 
not  be  set*aside^  and  a  nonsuit  entered. 

In  support  of  which  rule,  Adair^  Seijt,  argued,  that  as  the 
goods  in  question  were  known  to  be  the  property  of  CratsHf 
snd  sold  as  such,  the  Plaintiff  was  not  entitled  to  bring  an  ac- 
tion for  goods  sold  Imd  delivered.  He  allowed,  that  where  the 
possessor  was  the  only  visible  owner,  he  might  maintain  this 
sction,  but  here  public  notice  was  given  that  Crcnrni  was  the 
owner.  The  Plaintiff  himself  printed  the  proposals  of  sale^  . 
which  was  actually  holden  at  the  house  of  Cwmn.  The  goods 
were  liable  to  every  demand  against  Crcnon  both  at  law  and  in 
equity^  as  much  as  if  they  had  been  bought  of  Crcfwn  himself, 
and  he  only,  not  the  auctioneer,  would  have  been  answerable 
for  a  refusal  to  deliver.  The  payment  of  the  money  to  Craom 
by  the  plalnti£^  was  in  his  own  wrong,  and  therefore  cannot 
be  the  foundation  of  an  action;  he  could  not  be  liable  to  the 
owner  for  more  than  he  had  actually  received.  If  the  Plaintiff 
were  permitted  to  piaintain  this  action,  the  vendee  would  be 
deprived  of  the  benefit  of  a  set-off  against  the  owner,  and  mani- 
fest injustice  would  ensue. 


(a)  [Bat  if  the  bayer  settle  with  ^  tioe  of  his.  lien  to  the  purchsser. 
the  prindpal,  the  auctioneer  cannot  Compin  v.  WMer,  7  Taunt  9S1,  2 
fecofcr,  unlcM  perhaps  he  giTe  no-     Manh.  497.  &  C] 

Marshatt^ 
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1788.  MarshaUf  Serjt,  also  supported  the  rule.  He  contended,  that 
-ww^^MA^  A^  ^®  owner  of  the  goods  might  have  brought  this  action 
i^ainst  the  Defendant,  so  it  was  clear  that  the  auctioneer  could 
not  bring  it,  because  it  is  a  rule  of  law  to  which  there  is  no  ex- 
ception, that  several  persons  cannot  maintain  distinct  and  se- 
parate actions  on  the  same  contract,  against  the.  same  Defend- 
ant. The  inconvenience  arising  from  different  persons  bring- 
ing separate  actions  on  the  same  contract,  would  be,  that  while 
tlie  action  was  brought  by  one,  the  Defendant  might  pay  the 
<ither,  and  give  the  payment  in  evidence  under  the  general  issue. 
The  law  abhors  multiplicity  of  actions ;  and  therefore  wherever 
k  appears  on  record,  that  two  writs  have  been  sued  out  against 
the  same  Defendant  for  the  same  cause,  the  second  shall  abate. 
If  two  persons  could  bring  separate  actions  for  the  siame  thing, 
as  neither  could  have  a  priority,  each  might  proceed  at  the  same 
time,  and  the  right  being  equal  in  both,  neither  could  be 
pleaded  against  the  other;  if  either  could  be  pleaded  against 
the  other,  each  might  be  reciprocally,  and  then  both  must  abate. 
If  Crmm  were  now  to  bring  an  action  against  the  Defendant, 
tlie  present  action  depending  could  not  be  pleaded  in  abate- 
ment; such  a  plea  would  be  bad,  (because  it  would  admit  that 
the  first  Plaintiff  had  a  right  to  sue,  and  if  so,  the  second  had 
not,)  and  would  amount  to  the  general  issue.  If  the  auctioneer 
has  a  right  to  sue,  it  must  be  on  a  presumption  that  he  gave 
the  credit  to  the  buyer,  but  if  he  gave  the  credit,  he  alone  can 
sne.  If  the  goods  were  not  delivered  to  the  buyer,  the  owner 
would  alone  be  liable  to  an  action.  The  auctioneer  never  had 
possession  of  them,  as  they  were  sold  on  the  premises  of  the 
owner.  All  the  precedents  of  declarations  shew  that  the  owner 
must  be  sued. 

The  case  of  a  factor  stands  upon  very  different  grounds, 
arising  from  the  custom  of  merchants  and  convenience  of  com- 
merce. But  the  law  relating  to  factors  is  not  in  favour  of  the 
present  Plaintiff;  for  though  a  factor  to  one  beyond  sea  may 
maintain  an  action  in  his  own  name  for  goods  sold,  being  the 
only  visible  owner,  according  to  the  doctrine  laid  down  in  BuU 
let^s  Nisi  Prim  (a)^  yet,  in  general,  a  factor  is  a  mere  agent  or 
servant  to  the  principal,  and  has  only  the  custody  of  the  goods^ 
the  property  remaining  in  the  principal.  Ccwp.  £55. 
The  next  point  is,  whether  the  Plaintiff  can  maintain  the 

(a)  Gonxaki  v.  Shden,  p.  130. 

count 
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wmX  for  m0nej  paid»  for  the  sum  be  pud  to  Cr^wn^  after  Im     1788. 
*had  notice,  from  the  Defendant  not  to  pay  it.  One  of  the  first   ^^       ' 
principles  of  kw  is^  that  an  asstnt^mt  cannot  be  raised  by  pay<r     agabm 
ment  of  the  debt»of  another  against  his  will,  1  Term  Rep.  B.  JEL      ^^^ 
20.     Nor  does  it  lie  in  the  power  of  any  man  at  his  election^  r  #53  n 
to  vary  die  rights  of  two  other  contending  parties*    When 
Craam  refiised  to  take  the  Defendant's  receipt  in  payment,  the 
Plaintiff  knew  the  sabject  erf"  contention  between  them,  and 
therefore,  as  he  was  not  bound  to  pay  more  money  than  he  had 
actoally  received,  he  elected,  by  paying  the  amount  of  the  re- 
ceipt, to  deprive  the  Defendant  of  the  benefit  of  his  claim  on 

Band^  Serjt.,  against  the  rule  made  two  points,  1.  Whether 
the  Plaintiff  could  maintain  this  action.  2.  Whether  the  De- 
fendant might  not  have  givoi  evidence  of  the  debt  due  from 
CrooBfU 

As  to  the  second  point,  he  contended,  that  though  under  the 
general  issuer  evidence  of  the  debt  could  not  be  given  without 
nodoe  of  set-off,  yet  the  Defendant  might  have  averred,  that 
the  Plaintiff  was  the  agent  of  Craton^  then  stated  the  debt,  and 
pleaded  payment  of  the  residue.  That  in  an  actiim  on  a  bond 
iMOOgfat  by  a  trustee,  the  Defendant  had  been  permitted  to 
plead  a  debt  due  to  him  from  the  eeahd  que  trust  (a).  This  was 
a  liberal  construction  of  the  statutes  of  set-o£^  and  of  which 
the  Defendant  might  have  availed  himself;  no  objection  there*- 
fare  oonld  be  made  by  him  on  this  ground,  to  the  present  action^ 

The  only  question  then  was,  whether  the  Plaintiff  could 
maintain  an  action  for  goods  sold  and  delivered,  and  mcmey 
paid  ?  An  auctioneer  is  not  a  mere  servant,  but  a  special  bailee^ 
and  has  a  sufficient  property  in  goods  which  he  is  to  sell,  to 
maintain  trover,  and  rebut  a  prosecution  for  fekmy. 

As  to  multiplicity  of  action,  the  law  equally  abhors  circoily 
of  action,  and  will  not  admit  trifling  distinctions.  I£  two  ac* 
ticns  were  brought  for  the  same  cause  against  the  same  person, 
the  Court  would  interfere^  and  relieve  upon  affidavit.  Here  oidy 
one  action  was  brought.  If  a  carrier  has  a  commission  to  sell 
goods,  he  has  a  special  property  in  them,  and  may  maintain  an 
action  for  goods  sold  and  delivered.  An  auctioneer  is  upon  the 
same  footing,  both  being  special  bailees.  It  is  the  daily  pzao- 
tice  foflr  ancticmeerB  to  bring  actions  of  this  kind,  whether  they 

(a)  FThnA  V.  J:«9^^,  Tem  Rep.  B*  R«  vd.  I.  p.  61^. 

are 
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1788.     are  considered  as  agents  only,  or  as  selling  in  their  own  names* 
WnuAitt    '^oUenaUj  the  auctioneer  of  horses,  has  often  brought  actions 

og^anst  against  the  buyer.  So  a  merchant  employed  to  sell  the  pro- 
TOn.  duce  of  an  estate  in  the  West  Indies^  though  without  a  commis- 
sion del  credere^  m&yy  &nd  often  does,  being  an  action  in  his 
own  right  against  a  purchaser.  An  auctioneer  has  frequently 
been  made  Defendant,  and  if  he  may  be  Defendant,  he  may 
also  be  Plaintiff.  Law  v.  Skinner^  9,  Black.  996.  The  Plain- 
tiff also  is  entitled  to  recover  the  money  which  he  has  wrong- 
ftilly  paid  on  a  count  for  money  had  and  received.  Moses  v. 
Mackfarlanej  S  Burr*  1005.  The  authority  cited  from  the 
Term  Reports^  B.  22.  20,  is  not  applicable  to  this  case,  here  be- 
ing an  implied  contract. 

Adair  replied,  that  the  only  question  was,  whether  a  special 
property  in  goods  was  sufficient  to  support  an  action  founded 
on  contract.  He  admitted,  that  in  cases  where  an  injury  was 
done^  an  action  on  the  tort  might  be  maintained.  He  also 
admitted,  that  where  the  auctioneer  was  the  only  ostensible 
owner,  there  perhaps  he  might  bring  an  action  on  the  contract 
of  sale;  as  in  the  case  of  the  West  India  merchant,  where  the 
real  owner  was  unknown.  But  in  the  present  case,  as  the  goods 
were  sold  on  the  premises  of  the  owner,  and  as  it  was  publicly 
declared,  that  they  were  his  property,  the  Plaintiff  could  not 
make  a  contract  in  his  own  name.  The  mode  of  sale  made  the 
whole  difference.  The  case  of  Simon  v.  Metivier  (o),  is  an  au- 
thority to  shew  that  an  auctioneer  is  only  the  channel  through 
which  the  vendor  contracts  with  the  vendee,  and  that  being  an 
agent  for  both  parties,  he  cannot  have  a  sufficient  interest  in 
the  goods  to  maintain  this  action. 

Lord  Loughborough. — This  case  arises  on  circumstances 
which  do  not  often  happen,  the  Defendant  having  practised  a 
trick  upon  the  Plaintiff  by  driving  off  the  goods  in  a  cart,  and 
at  the  same  time  holding  out  the  money  in  sight,  together  with 
the  paper  containing  a  receipt  for  the  debt  due  from  Crown  the 
owner.  Though  the  Defendant  shall  not  be  suffered  to  avail 
himself  of  such  contract,  yet  I  entertain  no  sort  of  doubt  on 
the  general  question  being  extremely  clear,  that  an  auctioneer 
has  a  possession,  coupled  with  an  interest,  in  goods  which  he 
is  employed  to  sell,  not  a  bare  custody  like  a  servant  or  shop- 
man.   There  is  no  difference^  whether  the  sale  be  on  the  pre- 

(«}  3  Bur.  1981.  more  accurately  Deported  in  B.  N.  P.  sso.  1 W.  Bl.  599.  S.  C. 

mises 


soar. 
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mises  of  the  owner,  or  in  a  public  aacdon*rooni,  for  on  the     1788. 

premises  of  the  owner,  an  actual  possession  is  given  to  the  auc*     r 

doneer  and  his  servants  by  the  owner,  not  merely  an  authority  agakut 
to  sell.  I  have  said  a  possession  coupled  with  an  interest :  but  ^^^^^ 
an  auctioneer  has  also  a  special  property  in  him,  with  a  lien 
for  the  charges  of  the  sale,  the  commission,  and  the  auction- 
duty,  which  he  is  bound  to  pay.  In  the  common  course  of 
auctions,  there  is  no  delivery  without  actual  payment,  if  it  be 
otherwise,  the  auctioneer  gives  credit  to  the  vendee,  entirely  at 
his  own  risk.  Though  he  is  like  a  factor  therefore  in  some  in- 
stances, in  others  the  case  is  stronger  with  him  than  with  a 
factor,  since  the  law  imposes  the  payment  of  a  duty  on  him, 
and  the  credit  in  case  of  a  delivery,  without  the  recompense  of 
a  commission  del  credere;  It  is  not  a  true  position,  that  two 
persons  cannot  bring  separate  actions  for  the  same  cause:  the 
carrier  and  the  owner  oF  goods  may  each  bring  actions  on  a  tori  / 
the  factor  and  owner  may  each  have  actions  on  a  contract.  I 
am  therefore,  upon  the  whole,  decidedly  of  opinion  that  this  ac- 
tion may  well  be  maintained. 

Gould,  J. — ^I  have  listened  attentively  to  what  has  been  de- 
livered by  my  Lord  Chief  Justice^  and  have  no  doubt  but  that 
the  law  is  precisely  as  he  has  stated ;  I  shall  therefore  only  say, 
that  I  entirely  agree  with  him  in  opinion. 

Hbath,  J. — I  am  of  the  same  opinion.  It  is  the  same  thing, 
whether  goods  be  sold  on  the  premises  of  the  owner,  or  in  an 
auction-room ;  the  possession  is  in  the  auctioneer,  and  it  is  he 
who  makes  the  contract ;  if  they  should  be  stolen,  he  might 
maintain  trespass,  or  an  indictment  for  larceny :  he  therefore 
has  s  special  property  in  them,  which  is  all  that  is  necessary  to 
support  this  action.  It  was  said,  that  the  case  of  Simon  v. 
Meiivier  proved  that  an  auctioneer  was  only  the  channel 
through  which  the  contract  was  made  between  the  buyer  and 
seller:  but  this  must  be  takea  secundtan  subjectam  materiemg 
though  he  is  an  agent  to  some  purposes,  he  is  not  so  to  all :  he 
is  an  agent  for  each  party  in  different  things,  but  not  in  the 
same  thing:  when  he  prescribes  the  rules  of  bidding,  and  the 
terms  of  the  sale,  he  is  the  agent  for  the  seller,  but  when  he 
puts  down  the  name  of  buyer  he  is  agent  for  him  only.  Here 
the  depcisit  was  to  be  paid  to  the  auctioneer,  who,  had  a  suffi- 
dent  property  to  maintain  this  action. 

^WiLSOK,  J. — I  am  inclined  to  think  this  verdict  properly 
founcl,  though  I  am  by  no  means  so  dear  as  jny  Brothers;  I 

should 
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)788«     should  therefore  have  wished  to  give  it  further 

"- I  think  the  verdict  right,  because  the  Defendant  having  con- 

agpmst  tracted  with  the  Plaintiff  for  the  goods,  shall  not  be  permitted 
^'^^''^^  to  say  that  the  Plaintiff  had  no  right  to  contract :  having  the 
benefit,  property  and  possession  of  them,  it  shall  not  lie  in  his 
mouth  to  dispute  the  validity  of  the  contract:  he  who  claims 
under  the  Plaintiff  shall  not  say,  **  I  will  not  pay,  because  you 
<<  had  no  property  in  the  thing  sold."  Without  doubt  the  right 
of  Crcmif  was  superior  to  that  of  the  Plaintiff:  how  fiir  he 
might  be  preferred  to  the  Plaintiff  in  bringing  the  action,  or 
how  far  a  notice  from  him  to  the  buyer  not  to  pay»  would  pre* 
vent  the  auctioneer  from  maintaining  this  action,  might  be  fit 
to  be  considered  {a).  But  the  Defendant  had  no  r^ht  to  put 
any  owner  forward,  in  order  to  prevent  the  auaioneer  from 
having  this  remedy.  It  struck  me  as  material  that  the  goods 
were  sold  on  the  premises  of  the  owner,  and  in  his  name;  as 
if  it  were  with  him  that  the  contract  was  made.  In  the  nortk 
qi  Englandy  where  cattle  are  often  sold  by  auction,  it  would  be 
thought  a  strange  tiling  if  the  auctioneer  could  maintain  such 
an  action  as  this:  there  he  is  employed  merely  to  sell  cattle  on 
the  premises,  and  *  is  not  considered  as  having  any  sort  of  in- 
terest in  them.  Where  indeed  the  auctioneer  has  rooms  for  the 
purpose  of  selling,  he  is  answerable  to  the  owner,  and  has  a 
special  property.  The  Plaintiff  also  in  the  present  case,  might 
have  had  a  special  propertfr,  but  I  rather  doubt  whether  that 
would  give  him  a  right  to  dispose  of  the  absolute  prc^rty,  upoa 
which  the  action  for  goods  sold  and  delivered  is  founded.  I 
therefore  think  the  verdict  right,  inasmuch  as  the  party  who  has 
gained  possession  of  the  goods,  shall  be  estopped  from  saying 
to  avoid  a  just  payment^  that  there  was  no  property  in  him  from 
whom  that  possession  was  derived.  Another  circumstance  also 
in  favour  of  the  Plaintiff  is,  that  every  part  of  the  dechuratioa 
is  proved  (6).  Property  is  not  stated  to  be  in.  hinif  because  it 
is  implied  by  law,  but  only  that  the  goods  were  sold  and  de* 
livered  by  him  to  the  Defendant;  this  is  proved,  and  affords 
a  strong  reason  %why  the  Defendant  should  not  be  permitted  to 
dispute  the  effect  of  the  sale  and  delivery. 

Rule  discharged. 

(d)  [Where  a  sale  had  been  made  debtor.  Lord  EUerAorough  held  that 

by  a  factor,  and  afterwards  there  was  the  factor^s  right  to  sue  was  gone.  Sad* 

a  communication  between  him  and  kr  v.  Leigh^  4  Campb.  N.  P.  C.  196.] 

bis  principal,  when  the  latter  agreed  (S)  [See  Atk^  y.  Amber^  2  Esp. 

to  coDsiaer  the  purchaser  as  bis  N.F.C.49J.] 
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1766. 
Towers  against  Powell  et  Ux.  ifo^ 

'Yii  Michaelmas  Vacation,  1787,  a  capias  adresp.  was  issued  in  Where  the 
this  caase^  returnable  on  the  Octave  of  St*  Hilafy^  to  which  doei°notde. 
the  Defendants  appeared.  On  the  last  day  of  Easter  Term,  the  ^^  "^ 
Plaintiff  obtained  a  rule  for  time  to  declare,  until  the  first  day  tain^time 
of  Trifuty  Term ;  and  then  a  rule  for  further  time  till  the  last  ^^^^ 
day  of  Trinity  Term ;  but  not  having  declared  in  that  term,  the  ^^t  may 
Defendant  in  the  Vacation  signed  judgment  of  non  pros,  as  of  ^tof^m 
Trinihi  Term.  prai.wiiko^ 

Bunningtonj  Seijt,  obtained  a  rule  to  shew  cause  why  this  to  dtdatt. 
judgment  should  not  be  set  aside,  the  Defendant  not  haying 
given  a  ride  to  declare. 

Against  which,  Le  Blanc^  Seijt,  urged  that  the  judgment 
was  regular: 

1st.  Because  by  a  rale  of  Court  of  Hilary  Term,  in  the  9th 
of  Anne{a\  where  the  Plaintiff  does  not  declare  within  two 
terms  after  the  return  of  the  writ,  the  Defendant  must  sign 
jadgment  of  Non  pros  in  the  Vaoition  after  the  second  Term; 
he  cannot  wait  therefore  till  the  next  term. 

£ndly.  Though  where  ftirther  time  has  not  been  granted,  a 
mle  to  declare  is  necessary  to  be  given  previous  to  signing  judge- 
ment, yet  where  such  time  has  been  granted,  there  a  nile  to 
declare  is  not  necessary.  The  Plaintiff  having  himself  obtained 
time,  is  presumed  to  know  when  he  ought  to  declare,  without 
notice  from  the  Defendant.  On  the  same  principle  where  a 
Defendant  has  had  time  to  plead,  and  has  neglected  so  to  dp, 
the  Plaintiff  may  sign  judgment  without  giving  him  a  rule  to 
plead.     Starkie  v.  Wilkes^  I  Crompt.  Prac*  166(6). 

Bunnington  in  support  of  the  rule.  At  the  end  of  the  second 
term,  the  Plaintiff  may  of  course  have  a  rule  for  &rther  time^ 
from  the  Secondaries,  but  if  a  rule  be  given  by  the  Defendant 
to  declare,  a  summons  may  be  taken  out  before  a  judge^  who 
will  grant  £irther  time  at  his  discretion.  Where  the  Defend- 
ant does  not  give  a  rule  to  declare,  the  Plaintiff  has  till  the  es- 
soign  day  of  the  third  term  to  deliver  or  file  his  declaration. 
Prac.  Reg.  C.  B.  121.    The  reason  why  a  rule  to  plead  is  not 

(a^  See  Rules,  Orders,  and  Notices  to  plead,  not  attended  by  the  party 

of  ^e  Court  of  Common  Pleat,  fol.  taking  it  out,  does  not  waive  the  ne- 

cdit.  1742.  cessity  of  a  rule  to  plead.  Decker  y. 

(6)  [But  a  sujBunoDs  for  further  time  Shedden^  3  Bos,  St  fwu  )80.] 

necessary 
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1768.     iiecessary  for  a  Defendant,  who  has  obtained  time,  b  because 

by  so  doing  he  admits  himself  to  be  in  court 

^^^        Per  Curiam.    The  Plaintiff  having  himself  obtained  time  to 

PowxLL  declare,  has  no  right  to  call  upon  the  Defendant  for  notice. 
Where  time  to  plead  has  been  given,  no  rule  to  plead  is  neces- 
sary, and  the  case  of  declaring,  bears  in  this  respect  a  strict 
analogy  to  that  of  pleading. 

Rule  discharged. 


Tkmtdoy,  BaCON  OgaifiSt  SeARLES* 

ASw.  271*.  ^ 

The  In-        A  SSUMPSIT  by  the  Indorsee  of  a  bill  of  exchange  against 

Mrfi-*  *®  Acceptor. 

dunffe  hav-  The  bill  was  drawn  for  95L  lOs.  by  one  Seymour  on  the  De- 
^'^^he  fendant,  payable  to  his  own  order,  by  him  indorsed  to  the 
coatieniM  Plaintiff,  and  accepted  by  the  Defendant  after  it  became  da^ 
Dnwerf  Seymour  the  drawer  paid  the  Plaintiff  602.  lOs.  as  part  of  the 
«n»^'c^  contents;    the  Defendant  paid  the  residue  with  interest  into 

vQT  more 

tiMntbeicfl-  court,  and  pleaded  the  general  issue. 

A^^^  This  cause  was  tried  before  Lord  Loughborough  at  GuOdhaU^ 
y»«ethg  at  the  Sittings  in  the  present  Term,  and  a  verdict  found  for  the 
S^H^E^  Defendant,  with  leave  to  move  the  court  to  enter  a  verdict  for 
theiUc^  the  Plaintiff. 

afchtrged  This  motion  was  accordingly  made  by  Bond^  Seijt.,  who  con- 
^'^  tended  that  the  payment  by  the  Drawer  was  not  a  discharge  of 

the  Acceptor,  he  having  by  hb  acceptance  made  himself  liable 
to  the  holder  of  the  bill.  The  contract  between  the  Indorser 
of  a  bill  and  the  Indorsee  was,  he  argued,  totally  different 
from  that  between  the  Drawer  and  Acceptor ;  the  former  being 
merely  a  contract  of  indemnity,  but  the  latter  an  undertaking 
that  the  Acceptor  has  efiects  of  the  Drawer  in  his  hands  to  the 
amount  of  his  acceptance,  by  which  he  gives  currency  to  the 
bill,  and  makes  himself  liable  for  the  whole.  Parminter  t. 
Sufmans^  4  Braaoris  Pari.  Cas.  604s.  1  Wils.  185.  The  payment 
of  the  Drawer  in  the  present  case  gave  him  a  lien  on  the  bill, 
for  the  sum  he  had  paid ;  the  holder  also  had  a  lien  for  the 
whole  amount;  but  as  a  personal  contract  cannot  be  severed, 
and  made  the  ground  of  two  actions,  the  holder  must  bring 
the  action  for  the  whole,  and  be  considered  as  a  trustee  for  that 

(a)  [See  fFoAcr^  V.  iSir.aitifilm,  l  Bos.  &PuL  658.1 

part 
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part  which  theDrawer  had  paid.  Johnson  v.  Kennion^  2  Wils»262.      1788* 
Hawkins  v.  Cardy^  Lord  Haym^  360.  "J 

Wilson,  J. — Mentioned  the  case  of  Beck  v.  Iiobley{a\  as     <^iur 
being  contrary  to  BoncTs  argument. 

Lord  Loughborough. — When  a  bill  of  exchange  is  drawn, 
the  drawer  orders  the  Acceptor  to  pay  so  much  of  his  money 
to  a  third  person ;  but  if  he  anticipates  the  Acceptor,  and  pays 
the  money  himself,  he  thereby  releases  the  Acceptor  from  his 
undertaking ;  so  that  if  the  Acceptor  were  to  pay  the  bill  after 
notice  given  him  that  the  Drawer  had  already  paid  it,  an  action 
would  lie  for  the  Drawer  against  the  Acceptor  to  recover  back 
the  money  so  paid.     Another  reason  which  weighs  much  with 

(a)  Beck  against  Rohley^  Tr.  14  Geo.  3.  B.  R. 

Indorsee  of  a  bill  of  exchange  against  the  Acceptor.  It  appeared  ki  evi- 
dence, that  Brwm  drew  a  bill  of  exchange  upon  Robley,  payable  to  Hodgson 
or  order,  which  was  accepted  by  Robley  and  indorsed  by  Hodgton.  Not 
being  paid  when  due,  Hodgson  returned  the  bill,  and  Brown  took  it  up, 
HodgsonU  indorsement  still  remaining.  Brown  afterwards  gave  the  bill  to 
Beck,  as  a  security  for  money,  and  when  he  gave  it,  acquainted  Beck  with  the 
wbde  transaction,  but  did  not  tell  him  whether  Robley  had  effects  in  his 
hands.  Upon  this  evidence  the  jury  found  a  verdict  for  the  Defendant,  being 
of  opinion  that  the  Acceptor  was  discharged  by  BrowrCs  taking  up  the  bill, 
and  that  there  was  an  end  of  its  negotiability. 

Meaufield  moved  for  a  new  trial,  on  the  ground  that  the  jury  had  mistaken 
the  law.  He  insisted  that  the  Drawer  of  a  bill,  which  in  a  course  of  circu* 
ladon  came  back  to  his  hands,  might  maintain  an  action  as  Indorsee  (Mr.  J. 
Askkursi  said  he  remembered  several  instances  of  such  actions).  And  here 
the  ImU  was  indorsed  to  Brown,  who  might  either  have  maintained  his  action 
as  Indorsee,  or  put  it  again  in  circulation,  unless  the  Acceptor's  refusal  to  pay 
could  prevent  the  n^otiabiiity  of  it,  which  certainly  could  not  be  the  case. 

Wallace,  eonireU  A  bill  of  exchange  is  payable  at  a  given  time,  and  is  till 
that  time  negotiable.  If  payment  is  then  refused,  it  goes  back  to  the  Drawer, 
and  when  he  has  taken  it  up,  there  is  an  end  of  it.  If  it  were  otherwise, 
Hodgson  would  be  liable,  who  certainly  never  meant  that  his  name  should 
give  a  title  to  the  bill  after  it  had  been  returned  to  the  Drawer. 

Lord  Manspield. — I  first  thought  at  the  trial  that  the  action  was  maintain* 
.  able,  but  am  now  clearly  satisfied  that  the  jury  did  right.  When  a  draft  is 
given,  payable  to  A.  or  order,  the  purpose  is,  that  it  shall  be  paid  to  A,  or 
order ;  and  when  it  comes  back  unpaid,  and  is  taken  up  by  the  Drawer,  it 
ceases  to  be  a  bill.  If  it  were  negotiable,  Hodgson  would  be  liable,  for  which 
there  is  no  colour  (6). 

Rule  for  a  new  trial  refused. 

Ch)  [Bat  where  a  bill  payable  to  the     oeptor  may  be  sued  on  such  bilL  Cal^ 
order  of  tke  Drawer^  is  returned  to,  .   low  v.  Lawrence^  3  M.^  S.  95.] 
and  paid,and  re-iMued  by  him,  the  Ac- 

▼OL.  r:  H  me 
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1 788.     xne  is,  the  groat  mischief  which  would  ensue  to  merchantSy  among 
j^^jj     whom  accommodation  bills  are  circulated  to  a  vast  extent,  tf 
^gannai     after  a  bill  had  been  taken  up  by  the  Drawer,  the  Acceptor 
should  be  liable  to  be  called  upon  for  payment. 

Gould,  J. — The  doctrine  contended  for  would  go  the  length 
of  proving,  that  the  holder  of  a  bill  having  received  the  whole 
money  from  the  drawer,  might  recover  it  again  from  the  Ac- 
ceptor. 
[  90  ]        Heath,  J.,  of  the  same  opinion. 

Wilson,  J. — I  had  no  doubt  on  this  question,  till  the  case 
of  Johnson  v.  Kennion  was  cited ;  but  that  was  done  away  by 
what  has  fallen  from  my  Lord.  Indeed  that  case  is  inaccurate- 
ly reported  (a);  and  I  am  much  disposed  to  think,  that  the  Chief 
Justice  never  said  what  he  is  there  stated  to  have  said.  That 
also  might  have  been  the  case  of  a  promissory  note  instead  of  a 
bill  of  exchange.  But  there  my  brother  Gould  says,  that  where 
the  Defendant  had  paid  the  amount  of  the  bill,  there  was  an 
end  of  the  contract ;  so  here,  the  Drawer  having  paid  part,  and 
the  Acceptor  the  residue,  the  contract  was  at  an  end,  the  Ac-- 
ceptor  being  the  agent  of  the  Drawer.  There  also  my  Brother 
Gould  saysy  where  the  Drawer  of  a  bill  has  paid  part,  you  may 
indorse  it  over  for  the  residue.  But  that  is  for  the  protection 
of  the  Indorsee.  Here  the  Plaintiff  knew  how  much  was  due; 
no  such  special  indorsement  was  necessary.  The  case  then  of 
Johnson  v.  Kennion^  does  not  influence  the  present ;  but  even  if 
it  did,  I  shall  think  the  justice  of  this  cause  much  in  favour  of 
the  Defendant.  The  Plaintiff  has  received  all  the  money,  and 
yet  desires  to  be  a  trustee  for  the  Drawer,  and  received  again 
from  the  Acceptor  that  which  the  Drawer  has  paid.  Besides, 
though  the  presumption  is,  that  the  Acceptor  of  a  bill  of  ex- 
change has  effects  of  the  Drawer  in  his  hands  at  the  time  of 
the  acceptance,  yet  in  fact  the  effects  are  often  sent  after  the 
acceptance. 

Rule  refused. 

•  (a)  [See  a  note  of  the  same  case,      C.  J.,  to  be  probably  Lord  BMwn^w 
BuU.  N.  P.  871,  Ed.  5.  said  by  Ents,     own  cote»  iIBos.  &  Pul.  656.] 
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1788. 

Jenkins  against  Tucker.  — 

Friday, 

nnHE  Defendant  married  the  PlaintiflTs  daughter;  and  some  Where  a 

time  after  the  marriage  went  to  Jamaica,  leaving  her  and  g^  abroad 

an  infant  child  in  England.   During  his  absence  she  died  ;  and  f?^  ^^^«^ 

this  action  was  brought  by  her  father  against  the  husband,  to  dies  in  Ms 

recover  the  money  which  he  had  expended  after  her  death,  in  JhwTMrson 

discharging  debts  which  she  had  contracted  while  her  husband  v^o  volun- 

was  in  Jamaica  (by  living  with  her  child  in  a  manner  suitable  theecpraoet 

to  her  husband's  fortune),  and  in  defraying  the  expenses  of  her  °^w*'.'^^ 

funeral,  which  were  also  proportioned  to  the  husband's  fortune  to  the  nmk 

and  station.  The  declaration  was  in  the  usual  form,  *for  neces-  ^thehus^ 

saries  and  funeral  expenses,  with  the  common  money  counts.  ^^^) 

The  Defendant  paid  100^.  into  court,  and  pleaded  non  assumpsit  out  the 

as  to  the  residue.  ^??r^ 

of  the  hu»- 

At  the  trial,  the  evidence  on  ihe  part  of  the  Plaintiff  proved,  bond,  may 
that  the  Defendant  was  possessed  of  a  large  estate  in  Jamaica  ;  m^^q,^ 
that  he  lived  with  his  wife  till  he  went  thither;  that  he  left  her  »«y  ^  ^^ 
in  bad  health,  and  much  in  want  of  money ;  that  after  her  death  ciaU3r?such 
the  Pkinriff  paid  the  debts  which  she  had  incurred  in  the  ab-  £*l2e  feSTcr 
sence  of  the  Defendant,  and  her  funeral  expences.  of  the  wife 

To  this  evidence  the  counsel  for  the  Defendant  demurred.       wheth^judl 
In  support  of  the  demurrer,  Runnington^  Sent.,  now  contend-  **"'^  person 

,,-..  .,         .  1-1         111  .     can  recover 

ed,  that  a  sufficient  consideration  was  not  disclosed  by  the  evi-  from  the 
dence  to  raise  an  assumpsit.     A  consideration  on  which  the  law  *>"***"\. 
will  imply  an  undertaking,  must  be  either  beneficial  to  the  De-  be  has  ex- 
fendant,  or  detrimental  to  the  Plaintiff;    1  Roll.  Abr,  24.;  but  {he  death  ^ 
in  the  present  case  there  was  neither  one  nor  the  other:    the  the  wife  in 
Plaintiff  paid  the  money  in  question  without  either  the  know-  de6(«  which 
ledge  or  consent  of  the  Defendant,  and  therefore  without  his  ^^  ^^ 
special  instance  and  request.     Request  is  a  matter  of  proof  on  her  hus- 
record.    3  Lev.  366.    It  is  necessary  to  be  alleged.    Dyer,  272.  sence(6)? 
Hunt  V.  Bate.  Payment  of  money  for  another  without  his  con-  ^"^  »*■<»» 

...,,.  ,  ^  whether  the 

sent  and  against  his  will,  is  no  ground  for  an  assumpsit.  1  Roll,  defendant 
Abr.  11.  Hob,  105.  Term  Rep.  B.  R.  20.     If  such  an  action  ^^k^ 

denctt  after 

{fi)\y\dieBesJtchy.Coggily\¥2\meTt  husband,  either  express  or  implied,  having  paid  . 

559.  Ckur^  Y.  Churchy  cited  T.  Raym.  see  Stoket  v.  Lemt,  1  T.  R.  SO.  ExaU  money  into 

SGO.  PeUanMyr.  Van  Mierop,  3  Burr.  x.  Partridge,  8  T.  R.  910.    Child  y,   court  (c)? 

1«78. 3  Bob.  &  Put.  251,  note.]  Aiorleu,  8  T.  R.  613.]  C  *  9 1  ] 

(6)  [It  tfhould  6eem  that  such  pay-         (c)  [It  seems  that  he  can.  Tidd's 

mentt  cannot  be  recovered,  since  they  Pr.  675. 8th  edit. poti.  voL  xu  p.  375.] 

are  made  without  the  request  of  mt 

K  2  were 
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^  1786.     were  allowed,  it  would  occasioD  a  manifest  injury  to  the  De- 

JJI^^     fendant,  as  he  would  be  precluded  from  contesting  the  legality 
agqmsi     of  the  Original  demand,  and  from  the  advantage  of  a  set-off. 

Generally  speaking,  assumpsit  will  not  lie,  except  where  debt 
will.  Here  debt  could  not  be  brought,  there  being  neither  pri- 
vity nor  contract  between  the  parties.  Hardr.  485.,  where  the 
Chief  Baron  said,  thut  if  there  be  a  mere  collateral  engagement, 
debt  would  not  lie.  This  was  a  collateral  obligation,  that  could 
not  be  supported  without  a  special  request  being  proved.  If  it 
were  otherwise,  the  greatest  inconveniencies  would  arise.  la 
the  present  instance  the  husband  would  be  liable  for  the  debts 
of  the  wife  beyond  what  were  for  necessaries.  Though  in  some 
particular  cases  the  law  will  raise  an  assumpsit  where  a  man  ia 
under  an  obligation  of  conscience  or  equity  to  pay  the  sum  de- 
manded ;  vet  in  this  case  the  Defendant  was  neither  bound  in 
conscience  or  equity,  to  repay  money  laid  out  on  his  account, 
without  either  his  consent,  knowledge,  or  request. 
[  92  ]  Roolce,  Serjt.,  contrct.  The  Court  will  not  presume  that  the 
money  in  question  was  paid  without  the  cqnsent  of  the  Defend- 
ant, because  it  does  not  appear  to  have  been  paid  expressly  at 
his  request.  It  is  possible  that  a  previous  consent  might  have 
been  given.  This  was  a  matter  for  the  discretion  of  the  jury, 
who  would  have  determined  by  a  verdict  whether  there  was  a 
sufficient  consideration.  The  rule,  that  such  a  consideration  as 
will  raise  an  assumpsit^  must  be  either  beneficial  to  the  Defend* 
ant,  or  detrimental  to  the  Plaintiff,  has  been  often  holdentobe 
too  narrow.  Camp.  290.  Hawkes  v.  Saunders.  But  allowing 
this  rule  to  be  in  full  force,  this  case  comes  within  the  meaning 
of  it,  for  it  was  a  benefit  to  the  Defendant  to  have  his  father- 
in-law  his  sole  creditor  in  the  room  of  many  others ;  and  it  was 
also  a  detriment  to  the  Plaintiff  to  have  advanced  so  much 
money. 

This  was  not  the  interference  of  a  stranger,  but  of  a  father, 
whom  common  decency  required  to  relieve  the  distresses  of  his 
daughter,  and  give  direction  for  her  funeral  in  the  absence  of 
her  husband.  There  appears  then,  a  sufficient  consideration  on 
the  record  to  maintain  this  action.  But  besides  this,  the  De- 
fendant, by  paying  money  into  court,  acknowledges  that  the 
action  was  well  brought ;  he  pays  it  in  full  discharge,  and  there- 
fore confesses  a  ground  of  action  on  every  count  of  the  de-  . 
claration.  Tet'm  Hep,  B.  R»  46*.  Cox  v.  'Parry. 

The 
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The  cause  of  action  therefore  being  admitted,  a  demurrer  to  1788. 
evidence  could  not  be  supported,  the  jury  ought  not  to  have  l  J^ 
been  prevented  from  ascertaining  the  quantum  of  damages.  againtt 

Bunningtonj  in  reply.  This  is  an  abstract  question  of  law,  ''<^*«*- 
whether  or  not  there  appears  a  sufficient  consideration  on  the 
record  ?  As  to  presuming  that  the  Defendant  gave  a  previous 
consent  to  the  PlaintiiT,  there  is  no  reason  to  warrant  such  a 
presumption.  Admitting  that  decency  required  the  Plaintiff  to 
direct  the  funeral,  yet  the  charges  made  were  greater  than  were 
necessary.  But  if  the  Plaintiff  has  a  right  in  law  to  recover, 
the  sum  cannot  be  apportioned,  and  he  must  recover  the  whole. 
Though  the  case  of  Hawkes  v.  Saunders  be  good  law,  it  does 
not  affect  the  present,  as  in  that  there  was  both  consent  and  an 
equitable  consideration,  which  are  wanting  in  this.  As  to  pay- 
ment of  money  into  Court,  it  does  not  admit  a  rfght  of  action  to 
the  extent  contended  for,  but  only  for  so  much  as  is  really  paid 
in.  The  practice  of  paying  money  into  Court  arose  from  the  [  93  ] 
Court's  permitting,  on  equitable  grounds,  the  Defendant,  after 
the  action  was  commenced,  to  have  the  advantage  of  a  plea  of 
tender,  when  he  was  too  late  in  fact  to  plead  it.  If  the  Plaintiff 
takes  the  money  out  of  Court,  he  is  entitled  so  far  to  costs; 
but  if  he  proceeds,  it  is  at  his  peril,  and  beyond  this  he  is  sub- 
ject to  strict  legal  proof.  The  case  of  Cox  v.  Pany^  is  in  fa- 
vour of  the  Defendant :  the  words  of  Mr.  Justice  Ashhurst  m 
delivering  the  opinion  of  the  Court  in  that  case,  are,  *'  as 
<*  the  Defendant  has  paid  money  into  Court,  he  has  thereby 
^  admitted  that  the  Plaintiffs  are  inlitled  to  maintain  their 
^  action  to  the  amount  of  that  sum,  but  he  has  admitted  nothing 
«  mare:" 

Lord  Loughborough. — This  demurrer  to  evidence  strikes 
me  as  being  extremely  absurd,  since  by  payment  of  money  into 
Court,  the  Defendant  admits  a  cause  of  action  (a),  (so  that  where 
money  Is  paid  into  Court,  there  can  be  no  such  thing  as  a  non- 
suit) {b);  and  also,  because  it  was  for  the  jury  to  determine  the 
quantum  of  damages.  The  Court  cannot  anticipate  the  province 
of  a  jury,  and  ascertain  damages  on  a  writ  of  enquiry.  It  was 
not  my  intention  that  any  of  the  debts  contracted  by  the  De- 

(«)  [See  Hitchcock  v.  Tytm,  f  Esp.  edit.    See  also  1  Campb.  N.  P.  C. 

N.P.C.  482.  note.]  5S7.  note,  and  pott.  vol.  ii.  p.  374. 

ih)  [Contr^  Smith  v.  Valc^  2  E^p.  Andenon  v.  Shaw,  3  Bingh.  S90.] 
N.  P.  C.  607.   Tidd's  Pr.  S 75.  8th 

fendant'i 


r 


94  CASES  IN  MICHAELMAS  TERM 

1788.     feiidant's  wife,  which  the  PlaintifF  discharged  after  her  deaths 

;  should  have  eone  to  the  jiir\' :   but  as  the  counsel  for  the  De- 

agamu      fendant  thought  proper  to  demur  to  the  evidence,  the  judgment 

UCU9.     ^^  ^j^^  demurrer  must  be  general.     They  ought  at  the  trial  to 

have  contended  for  a  verdict :   they  seem  to  me  to  have  taken 

the  wrong  method  for  their  client. 

I  think  there  was  a  sufficient  consideration  to  support  this 
action  for  the  funeral  expences,  though  there  was  neither  request 
nor  assent  on  the  part  of  the  Defendant,  for  the  Plaintiff  acted 
in  discharge  of  a  duty  which  the  Defendant  was  under  a  strict 
legal  necessity  of  himself  performing,  and  which  common  de* 
cency  required  at  his  hands ;  the  money  therefore  which  the 
plaintiff  paid  on  this  account,  was  paid  to  the  use  of  the  Defend- 
ant. A  father  also  seems  to  be  the  proper  person  to  inteifer^ 
in  giving  directions  for  his  daughter's  funeral  in  the  absence  of 
her  husband.  There  are  many  cases  of  this  sort,  where  a  per* 
son  having  paid  money  which  another  was  under  a  l^al  obliga- 
tion  to  pay,  though  without  his  knowledge  or  request,  may 
maintain  an  action  to  recover  back  the  money  so  paid :  such  as 
in  the  instance  of  goods  being  distrained  by  the  commissioners 
of  the  land-tax,  if  a  neighbour  should  redeem  the  goods,  and 
pay  the  tax  for  the  owner,  he  might  maintain  an  action  for  the 
money  against  the  owner  (a). 
[  94  ]  Gould,  J. — It  appears  from  this  demurrer^  that  the  Defend- 
ant was  possessed  of  a  plantation  in  Jamaica^  from  the  time  he 
left  his  wife,  till  her  death,  which  annually  produced  above  120 
hogsheads  of  sugar,  the  value  of  which,  at  a  moderate  estima- 
tion, amonnted  to  near  SOOOZ.  a  year.  He  was  therefore  bound 
to  support  her  in  a  manner  suitable  to  his  degree ;  and  the  ex- 
penses were  such  as  were  suitable  to  his  degree  and  situation 
in  life.  The  law  takes  notice  of  things  suitable  to  the  degree  of 
the  husband  in  the  paraphernalia  of  the  wife,  and  in  other  re- 
spects. In  the  present  case,  the  demurrer  admits  that  the  mo- 
ney was  expended  on  account  of  the  wife,  and  being  for  things 
suitable  to  the  degree  of  the  husband,  the  law  raises  a  consi- 
deration, and  implies  a  promise  to  pay  it* 

Heath,  J, — The  Defendant  was  clearly  liable  to  pay  the  ex- 
pences  of  his  wife's  funeral. 

(a)  [Qfksre^  Whether  the  straofer  in  ExaU  v.  Partridge^  8  T.  R.  S08  ? 
could  recover  unless  he  had  paid  Sie  See  also  1  Saund.  964^  (n.)  JKh  edit.] 
noney  to  redeem  his  own  goods,  ai 

Wilson, 
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W1L8OK9  J* — If  th®  Piainti£P  in  this  case  had  declared  as 
hanring  himself  buried  the  deceased,  the  husband  clearly  would 
have  been  liable  {a) ;  and  as  the  case  stands  at  present,  the 
Plaintiff  having  defrayed  the  expences  of  the  funeral,  the  hus* 
band  is  injustice  equally  liable  to  repay  those  expences,  and  in 
him  the  law  will  imply  an  assumpsit  for  that  purpose. 

Judgment  for  the  Plaintiff (6). 


(a)  [A  stranger  may  burj  an  intes- 
tate at  the  expense  of  his  estate,  with- 
out becoming  an  executor  de  son  tortm 
Vin.  Ah.  Executor  (B.  a.),  S4.  8  Bi. 
Com.  507.] 

(6)  The  cause  was  tried  a  second 
time  before  Mr.  Justice  Heathy  at  the 
Sitting  after  this  term  at  Guildhall^ 
who  directed  the  jury  to  confine  their 
attention  to  the  funeral  expenses,  an<f 
only  to  consider  whether  the  100/. 
piid  into  Court  was  sufficient  to  de- 


fray them ;  being  of  opinion  that  the 
debts  of  the  deceased,  which  the 
Plaintiff  had  paid,  could  not  be  reco- 
vered, but  allowing  that  point  to  be 
reserved  for  the  further  consideration 
of  the  Court.  The  jury  accordingly 
found  a  verdict  only  for  the  funeral 
expences ;  but  it  was  for  the  whole 
amount  of  the  undertaker's  bill,  140/. 
1 5s,  The  Court  was  not  afterwards 
moved  on  the  subject  of  the  debts. 


agquui 
TucKia. 


1 


^r^nr^'f'nww^pr" 


LusHiNGTON  against  Waller. 


C*95  ] 

Ftiday, 
Nm>.  28M. 


ADAIRj  Seijt.,  moved  to  enter  up  judgment  on  a  warrant  of  Whcr^udg- 
attorney)  on  an  affidavit  stating  that  a  bond  for  1800/.  was  not  been  en- 
given  by  the  Defendant  to  the  Plaintiff  in  the  year  1 780,  con-  l^^'^'J^j" 
ditioned  for  the  payment  of  900/.  (in  consideration  of  400/.  ad-  a  day,  on  a 
vanced  at  the  time  of  the  execution  of  it)  on  the  death  of  the  JJ^t'onMy** 
•Defendant's  father,  in  case  the  Defendant  should  survive,  to-  given  widi  a 
gether  with  the  warrant;  that  the  father  died  in  September  last,  bond^unA 
and  the  son  was  still  living.     But  the  obligee 

•IV         aoesnotap- 

Tlie  Cotir/ said,  that  in  common  cases,  where  judgment  has  ply  to  the 
not  been  entered  on  a  warrant  of  attorney  within  a  year  and  a  J^yg  to  en- 
day  from  the  date,  it  was  necessary  to  apply  to  the  Court  for  terittiiiaf- 

%  ...  '^  ,     ,.,  ^       1  •.       £•        ter  the  death 

leave  to  enter  it;  as  this  was  a  post^tt  bond,  a  security  ot  a  of  tbeper- 
questionable  nature^  which  had  been  often  disputed  with  sue-  *^^J^^^  ^ 
ceu,  leave  to  enter  up  judgment  ought  not  to  be  granted  with-  it  is  payable, 
out  a  rule  to  shew  cause.     If  judgment  is  entered  immediately  \^  „^^ 
on  giving  the  warrant,  or  within  a  year  and  a  day  after,  trans-  s^^  le^ve 
actions  of  this  sort  may  probably  be  brought  to  the  knowledge  rule  to  shew 
of  the  family  of  the  obligor,  and  a  guard  raised  against  fraud  ^J^^^^ 

bond  is  a 
rtccurity  of  a  doubtful  nature. 

and 
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1788.     and  imposition.     But  if  the  obligee  waits  till  the  death  of  the 

LufHiMo-    ^^^^  ^^  relation,  the  Court  will  prevent  his  having  immediate 

TOK       execution,  by  which  he  might  force  the  obligor  to  submit  to 

-y^^    such  terms  as  he  should  think  proper  to  impose,  and  will 

quire  him  to  give  due  notice  of  his  intention* 

Adair  J  on  hearing  this  opinioni  took  nothing  byliis  motion* 


END  OF  MICHAELMAS  TERBC 
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ARGUED  AND  DETERMINED  1739, 


IN   THE 


Court  of  COMMON  PLEAS, 


IN 


Hilary  Term, 


In  the  Twenty-ninth  Year  of  the  Reign  of  Gxorgp.  III. 


Roe  on  the  Demise  of  Jordan  against  Ward.  satwrday, 

^  jam,  S4iA« 

T^JECTMENT  for  a  messuage,  &c.  John  Jordan  wsls  tenant  Tenant  for 
for  life,  remainder  to  his  son  the  lessor  of  the  Plaintiff  for  |^  l^^^  f^ 
life,  remainders  over.     John  Jordan^  the  father,  on  the  22d  of  y^^'**  ^o 
Jimef  1785,  made  a  lease  of  the  premises  by  indenture,  to  the  on  a  certain 
Defendant  for  twenty-one  years,  to  commence  from  Old  Lady^  Sefore'the" 
i2qy,  which  was  the  5th  of  April  then  last;  on  which  day  the  expiration  of 
Defendant  had  entered.     On  the  SOtb  oi  September ^  1785,  John  themiddieo" 
Jordan^  the  father,  died;  on  whose  death,  the  estate  came  to  » year.  The 

remainder- 

the  lessor  of  the  Plaintiff,  his  son.  The  Defendant  continued  man  receives 
in  possession,  and  paid  rent  to  the  lessor  of  the  Plaintiff,  after  {^^^^^ 
the  death  of  his  father,  for  two  years  together,  on  Old  Ijody^  (who  con- 
day  and  Oid  Michaelmas^datf.  Before  Old  Michaelmas^day^  aessio^bur 
1787,  the  lessor  of  the  Plaintiff  gave  the  Defendant  notice  to  5°!/*?^  f 
quit  on  Old  Ixidj/'-day  the  5th  of  April  then  next;  and  on  his  fortwoyeara 
refusing  to  quit  brought  this  action.  tbf'S^'r 

*An  objection  was  made  at  the  trial,  that  the  notice  to  quit  payment 
fOi  the  5th  of  April  was  bad ;  that  it  ought  to  have  been  on  the  in  the  leaae. 
aChh  of  September^  the  end  of  the  year,  dated  from  the  death  J^"  "5^- 

vtidi  the  Coort  will  presume  an  agreement  between  the  remainder-man  and  the  lessee,  that  the  lessee 
•hovld  continue  to  bold  from  the  day,  and  according  to  the  terms  of  the  original  demise^  so  that  notice 
lp  fiat  ending  en  that  day  is  proper  (a).  r  #  gg   1 

^  (a)  [That  tiie  acceptance  of  rent.  That  the  tenant  will  hold  on  the  con- 
in  fDch  case,  is  evidence  of  a  tenancy  ditioas  of  the  former  lease,  see  Doe  d. 
from  year  to  year,  see  Doc  d.  Marim  Rigge  v.  Bell^  S  T.  R.  471.  DigbvY. 
▼.  WaUs,  7  T.  R.  83.  Right  d.  Dean  Atkinson,  4  Campb.  N.  P.  C.  275.  Doc 
9f  WeOt  T.  Bawden,  3  East,  S60.  Roe  d.  Cattieton  v.  Samuel,  5  Eip.  1 7 J.] 
i  Bwne  y.  Prtdeauxy  10  East,  1S7. 

of 
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178Q.     ^^ ^^^^  Jordan  the  father;  all  the  Defendant's  interest  derived 

from  the  lease  having  ceased  on  that  event,  as  John  Jordan^  the 

t^Lt  &ll^6r,  had  no  power  to  make  a  lease  to  endure  beyond  his 
Waju».     own  life. 

Mr.  Justice  Ashhurst,  who  tried  the  cause,  left  it  to  the  jury^ 
whether  they  would  not  presume  a  new  agreement  between  the 
lessor  of  the  Plaintiff  and  the  Defendant,  that  the  Defendant 
should  continue  to  hold  according  to  the  terms  of  the  original 
lease;  as  the  lessor  of  the  Plaintiff  had  received  rent  from  him 
during  two  years,  after  the  death  of  John  Jordan^  the  father,  on 
the  original  days  of  payment ;  namely,  Old  Michaelmas  and  Old 
Lady-^y  s  and  if  so,  the  notice  to  quit  was  proper.  But  a 
verdict  was  found  for  the  Defendant 

In  Trinity  Term  last,  a  rule  was  granted  to  shew  cause,  why 
this  verdict  should  not  be  set  aside,  and  a  new  trial  granted. 

Against  which,  Lawrence^  Seijt,  now  shewed  cause.  He 
argued,  that  as  the  lease  was  m»de  by  a  tenant  for  lif^  at  his 
death,  all  the  interest  of  the  l^see  in  %he  prewsfis  must  oease : 
at  that  time,  he  was  either  a  trespasser,  or  ha  still  eootinued  to 
be  tenant.  But  he  was  dearly  not  a  trespasser,  aix)  ai  Hme 
was  no  express  agreement  as  to  the  term  for  which  fa^  wi^  (q 
bold  over,  and  as  it  is  now  a  settled  ppif^  of  Ifiw  that  ibexe  o^ja 
be  no  such  thing  as  a  tenancy  at  will ;  he  was  tenant  frcHn  year 
to  year.  If  so,  as  during  the  tenancy  for  life  of  th^  fiiitb#r« 
there  could  be  no  contract  implied  between  th^  lessor  of  \}m 
Plaintiff  and  the  Defendant ;  the  year  Biust  have  ceiiimenced 
at  the  death  of  the  father ;  namelyi  on  th^  SOth  of  Septejufber^ 
and  on  that  day  the  notice  to  quit  ou^ht  to  have  eoided, 

Le  Blanc^  Seijt.t  in  support  pf  the  rulie,  contendied,  tlia^ 
though  perhaps  it  might  have  been  presumed  that  tb^  DefemU 
ant's  interest  began  from  the  SOth  of  Sepiember^  if  i\0  ceat  h^l 
been  paid  on  the  5th  of  Aprils  yet,  as  the  reut  was  in  f^^  paid 
on  the  5th  of  April  during  two  years ;  such  a  presui^ptiotn  wfMs 
totally  destroyed.  If  the  interest  of  the  Df  fe^idasit  had  ia  timlh 
commenced  on  the  30th  of  September^  on  that  day  tb^  rent 
would  have  been  paid :  but  it  appeared  to  be  otherwise  jfrom 
the  judge's  report.  The  law  draws  a  conclusion,  that  a  tenant 
[  99  ]  holds  from  the  day  on  whidi  he  pays  rent.  If  the  lessor  of  the 
Plaintiff  had  gifven  notice  to  quit  09  the  SQth  of  &qpiiP9ber^  b? 
would  have  been  nonsuitecl,  since  he  would  have  been  estopped, 
by  having  accepted  rent  on  the  5th  of  April  for  two  years  to- 

gcther. 
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gcther,  from  saying,  that  the  Defendant's  term  began  on  any     1789L 

other  day.     The  Defendant  then  ought  also  to  be  estopped,  by     

his  own  act,  having  paid  rent  on  the  5th  of  April  during  the  a^mtt 
same  period  of  two  years*  The  notice  to  quit  therefore  was  WAsa. 
regular,  and  the  verdict  wrong. 

Lord  Loughborough. — The  jury  found  a  wrong  verdict  in 
this  case.  The  notice  to  quit  on  the'dth  oi  April  was  proper, 
as  payment  of  the  rent  had  been  made  on  that  day.  It  was  also 
fair  and  just  in  the  lessor  of  the  Plaintiff,  to  give  the  tenant 
notice  to  quit  when  his  year  ended,  that  the  course  of  his  hus- 
bandry might  not  be  disturbed* 

HxATH,  J. (a) — The  Defendant  was  tenant  at  sufferance,  on 
the  death  of  the  tenant  for  life,  and  the  rent  being  paid  on  the 
5th  of  Aprily  was  evidence  of  an  agreement  to  hold  from  that 
day. 

Wilson,  J. — As  there  was  no  express  agreement  between  the 
lessor  of  the  Plaintiff  and  the  Defendant,  relating  to  the  pre- 
mises, given  in  evidence,  we  must  collect  what  their  agreement 
was,  from  something  done  by  them.  The  payment  of  rent  by 
one^  and  the  acceptance  of  it  by  the  other,  on  the  same  day  on 
which  the  Defendant  originally  entered,  was  sufficient  evidence 
of  a  relation  back  between  them ;  and  though  the  indenture  it- 
self was  made  on  the  22d  oijune^  it  related  back  to  the  5th  of 
ApriL  Although  the  title  of  the  Defendant  under  the  inden- 
ture, ended  on  the  SOth  of  September,  yet  the  payment  of  rent 
OD  the  5th  of  April  was  evidence  of  an  agreement  that  he  should 
continue  to  hold  in  the  same  manner  as  he  did  by  the  inden- 
Inre ;  insomuch,  that  if  in  the  lease,  there  bad  been  covenants  ' 
for  particular  modes  of  husbandry,  and  tiie  Defendant  after 
the  death  of  the  tenant  for  life,  had  neglected  to  perform  them, 
the  lessor  of  the  Plaintiff  might  have  maintained  an  actios 
on  the  case  against  him,  stated  the  covenants,  and  then  averred 
an  agreement  to  perform  them,  according  to  the  terms  of  the 
original  lease ;  of  which  agreement  the  continuing  to  pay  rent  on 
the  5th  of  April,  for  two  years  together,  would  have  been  good  [  100  ] 
evidence. 

Rule  absolute  without  costs. 
See  1  Term  Rep.  B.  R.  159,  Might  v.  Darby  and  Another. 

(a)  Mr.  Jostice  Gould  was  absent. 
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Jan,  27th, 
Where  the 
nilject  of  a 
suit  in  an  in- 
ferior court 
is  within  the 
juritdiction 
of  that  court, 
though  in 
the  proceed* 
ingt  a  mat- 
ter be  stated 
which  is  out 
of  its  juris- 
dictioo,  yet 
unless  it  Is 
going  on  to 
iry  such 
matter,  a 
prohuntion 
wUnotGe 
(a). 


DuTENS  Clerk  against  Robsok. 

/^OCKELLj  Serjt,  moved  for  a  rule  to  shew  cause  why  a 
prohibition  should  not  issue  to  the  Consistory  Court  of  the 
Bishop  of  Durham^  in  a  suit  for  subtraction  of  tithes.  The 
ground  of  his  motion  was,  that  the  libel  stated,  an  immemorial 
custom  and  prescription  for  the  rector  to  receive  from  the  pa- 
rishioners a  composition  for  the  tithe  of  milk.  This  he  urged, 
being  matter  of  common  law  cognizance,  was  improper  to  be 
discussed  in  an  ecclesiastical  court,  and,  as  it  appeared  on  the 
face  of  the  libel,  afforded  good  ground  for  a  prohibition. 

But  as  the  Defendant  had  not  in  his  plea  denied  the  custom, 
the  Court  refused  to  grant  the  prohibition.  They  said  that  as 
the  subject-matter  was  within  the  jurisdiction  of  the  Ecclesiasti- 
cal Court,  a  prohibition  would  not  lie,  unless  that  Court  were 
proceeding  to  try  the  question  of  custom,  but  in  this  case,  as  the 
custom  was  not  denied,  it  could  not  be  put  in  issue. 

Rule  refused. 

(a)  [See  Gare  ▼.  Gapper,  3  East,      See  also  Carslake  v.  MapMoram^  S 
47S.    Gould  V.  Gapper,  S  East,  345.      T.  R.  473.] 


Wtdnetda^f 
Jan.tSth. 

The  notice 
to  appear, 
annexed  to 
common 
process^ 
must  contain 
the  name  of 
tbeDefend- 
ant'on  whom 
it  is  serred 


WoRGMAN  against  Plank. 

^HE  Defendant  was  served  with  a  copy  of  a  common  capias^ 
but  his  name  was  not  mentioned  in  the  notice  to  appear, 
which  was,  *'  You  are  served,  &c."  leaving  out  the  name.  For 
this  irregularity,  Lawrence,  Serjt.,  moved  to  quash  the  writ,  as 
being  contrary  to  the  statute  5  Geo.  2.  c.  27.  5.  4.  (A)  and  cited 
1  Wils.  104.(0. 

No  cause  being  shewn,  the  rule  was  made  absolute. 


(a)  [So  where  a  wrong  name  is  in- 
serted, the  proceedings  will  be  set 
aside.  Janes  ▼.  Armytage,  8  Bos.  & 
PuL  38.  Tidd's  Pr.  166. 8th  edit.  But 
see  Wilion  v.  Stafford,  2  Chitty's  R. 
3iS.  BadgeU  v.  Lee,  tM.] 


{h)  Which  requires  the  notice  to  be 
•*  J.  B*  you  are  served,  &c." 

{e)  Behema  ▼.  James,  in  wfaidi  the 
Court  of  B.  R.  quashed  a  laitiiai  for 
the  same  omission. 
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FoAZELius  against  Haddocks. 

^HE  Plaintiff  obtained  a  verdict  at  the  Sittings  after  Easter 
Term  :  in  Trinity  Term  a  new  trial  was  granted ;  to  which 
he  not  having  proceeded, 

Kerb^j  Serjt.,  now  moved  for  judgment  as  in  case  of  a  non- 
suit. 

But  the  Court  held,  that  where  a  Plaintiff  had  once  proceeded 
to  trial,  judgment  as  in  case  of  a  nonsuit  could  not  be  entered, 
for  not  proceeding  to  a  new  trial;  a  subsequent  neglect  not 
being  within  the  statute  14  Geo.  2.  c»  17*(&)f  and  therefore 

Refused  the  Rule. 


1789. 

Wednaday, 
Jan,  S8th. 

Where  a 
Plaintifr  has 
once  pro- 
ceeded to 
trial,  judg- 
ment as  in 
case  of  a 
nonsuit  can- 
not be  en- 
tered, for 
not  proceed- 
ing to  a  new 
trial  (a). 


(a)  [So  where  the  cause  is  made  a 
muael  at  the  Assizes.  Mevobum  v. 
Lamgley^  3  T.  R.  1.  AUter  at  the 
ntdngs  in  lAmdon  and  IVestminster. 
Gadd  T.  Betmcti,  2  B.  &  A.  709. 
The  Defendant  must  carry  the  cause 
down  by  proviso,  as  before  the  sta- 
tate.  S  Saund-  336^  c.  notes,  6th 
Edit.] 

(b)  Sect.  1.    Which  enacts,  "that 

*  where  any  issue  is,  or  shall  be  joined, 
"  in  any  action,  or  suit  at  law,  in  any 
"  of  his  Majesty's  courts  of  record, 

*  &c.  and  the  Plaintiff  or  Plaintiffs  in 


**  any  such  action  or  suit,  hath,  or 
"  have  neglected,  or  thall  neglect  to 
**  bring  4uch  usue  on  to  b^  trted^  aC' 
"  cording  to  the  course  and  practice  of 
**  the  *cad  courts  respectively,  it  shall 
"  and  may  be  lawful  for  the  judge  or 
''judges  of  the  said  courts  respec- 
*'  tively,  at  any  time  after  such  neg- 
"  lect,  upon  motion  made  in  open 
'*  court  (due  notice  having  been  given 
"  thereof)  to  give  the  like  judgment 
"  for  the  Defendant  or  Defendants 
"  in  eveiy  such  action  or  suit,  as  in 
«  cases  of  nonsuit,  &c" 


Thornton  and  another  against  Dunphy.  wednesdt^, 

Jan,  88th. 

^PHE  Defendant  was  a  prisoner  in  JB*  IL  to  which  he  was  Where  a 
removed  by  Habeas  Corpus^  after  having  been  charged  in  haHwra 
execution  in  this  court.     In  Michaelmas  Term  last  (the  next  brought  into 
term  after  he  was  taken  into  execution)  he  was  brought  up  for  discharged 
his  discharge  under  the  statute  32  Geo.  2.  c.  28.  s.  13.(6)  com-  5[^^^5',*5ict, 

nionly   and  upon 

his  examina- 
tin,  the  Court  have  refused  to  discharge  him,  they  will  not  afterwards  discharge  him  on  that  act, 
tho«^  be  make  an  affidavit  of  circumstances  in  answer  to  the  cause  shewn,  on  his  examination,  against 
has  dischaige,  and  that  those  drcumstances  were  not  then  disclosed,  owing  to  a  mistake.  The  5th  sec- 
tion of  the  26  Geo.  8.  c,  44.  is  only  meant  to  remedy  a  n^lect,  in  not  taking  the  benefit  ot  the  Lord's 
Ac^  tsithin  ike  time  HmUed  by  that  act  (a).. 


(«)  [See  Pearce  v.  Taylor,  4  T.  R. 
S31.] 

(b)  Which  enacts,  ''  that  if  any 
"  penon  or  persons  shall  be  charged 
^  in  execution  for  any  sum  or  sums 
*  of  money,  not  exceeding  in  the 


^  whole  100/.  or  on  vhich  execution 
or  executions,  there  shall  at  any 
time  remain  due,  as  shall  be  made 
appear  by  oath,  a  sum  or  sums  of 
money  not  amounting  to  above  the 
said   sum  of  100/.  and  shall  be 

**  minded 


« 


« 


« 
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monly  called  the  Lord's  Act;  but  upon  cause  shewn  the  peti- 
tion was  rejected,  and  he  was  remanded.  Le  Blancj  Serjt.^ 
now  moved  to  bring  him  into  Court  a  second  time,  and  that 
the  Plaintifis  should  again  shew  cause  why  he  should  not  be 
discharged,  on  an  affidavit  containing  some  circumstances  in 
answer  to  the  cause  before  shewn  by  the  Plaintiffs,  which^ 
through  mistake,  as  was  stated,  were  not  then  disclosed.  In 
support  of  this  motion  Le  Blanc  cited  the  dth  section  of  the 
Stat.  26  Geo,  S.  c.  44.  [a)  within  the  benefit  of  which,  he  said, 
the  Defendant  came. 

But  the  Court,  upon  looking  into  the  two  statutes,  were 
clearly  of  opinion,  that  the  Defendant  did  not  come  within  the 
meaning  of  the  26  Geo.  3.  c.  44.  s.  5.  which  was  only  designed 
to  remedy  a  neglect  in  not  taking  the  benefit  of  the  32  Geo,  2. 
c.  28.  5.  IS.  within  the  time  limited  by  that  act  In  this  case, 
the  Defendant  had  petitioned,  and  been  brought  into  courts 
within  the  limited  time,  namely,  before  the  end  of  the  first 
term  after  he  was  taken  in  execution.  There  was  no  instance 
of  a  second  petition  being  allowed,  after  the  meriu  of  the  first 
had  been  finally  decided.  If  such  practice  were  suffered,  it 
would  produce  infinite  vexation. 

Rule  refused. 


"  minded  to  deliver  up,  to  his,  her, 
"  or  their  creditor,  or  creditors, 
**  who  shall  BO  charge  him,  her,  or 
"  them  in  execution,  all  his,  her,  or 
'*  their  estate  and  effects,  for  or  to- 
**  wards  the  satisfaction  of  the  debt, 
**  or  debts,  wherewith  he,  she,  or 
"  they  shall  so  stand  charged,  it  shall 
'*  and  may  be  lawful  to  and  for  any 
**  such  prisoner,  before  the  end  of  the 
'*Jirtt  Term,  which  shall  be  next  after 
**  any  tuck  pritoner  shall  be  diarged 
**  in  execution  by  his  creditor  or  cre- 
**  ditors,  to  exhibit  a  petition  to  any 
**  court  of  law,  from  whence  the  pro- 
**  tess  issued,  upon  which  any  such 
^  prisoner  or  prisoners  was  or  were 
*'  taken  and  charged  in  execution,  as 
**  aforesaid  or  to  the  court  into  which 
**  any  such  prisoner  or  prisoners  shall 
**  be  removed  by  Habeas  Corpus^  or 
^  shall  be  charged  in  custody,  and 


**  shall  remain  in  the  prison  there- 
**  or*  (upon  which,  and  on  the  terms 
there  prescribed,  the  Court  shall 
make  a  rule  to  discharge  the  pri- 
soner). 

(a)  Which  enacts,  "  that  where 
''  any  debtor  shall  have  negle(jted 
**  to  take  the  benefit  of  the  said  act» 
*<  (the  32  Geo.  2.  c.  28.)  withm  the 
**  time  limited  by  the  said  act,  and 
*'  shall  have  remained  in  prison  by 
**  the  space  of.  one  year,  and  shall 
<'  make  it  appear  to  the  Court,  oat 
**  of  which  such  execution  issued, 
"  that  such  neglect  arose  from  ignore 
^  once  or  mistake,  such  debtor  shall 
**  then  be  intitled  to  take  die  bene^t 
**  of  the  said  act,  as  if  he  or  she  had 
"  taken  the  same,  within  the  time 
*'  by  the  said  act,  so  limited  as  afore- 
«  said," 
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Segar  against  Atkinson'  Administratrix  of  Atkinson.   Tkumu^, 

Jan.  S9th. 

ASSUMPSIT. — The  declaration  consisted  of  four  counts.  In  an  action 
Tlie  first,  for  goods  sold  and  delivered  to  the  intestate;  a^inUtnL 
second,  quantum  valebant g  third,  money  paid  to  the  use  of  the  ^°r»  ®°  F?" 
intestate ;  fourth,  that  the  Plaintiff  accounted  with  the  De-  intesute.  an 
fendant  as  administratrix^  as  aforesaid^  of,  and  concerning  divers  ^!^^fe^^ 
sums  of  money,  &c.  owing  from  the  intestate  to  the  Plaintiff,  with  the  ad- 
*and  upon  that  account  the  intestate  was  found  in  arrear  and  in-  „  gy^  of 
debted  to  the  Plaintiff,  &c.  and  beina:  so  found  in  arrear  and  in-  "oney  due 

...  .       Tcom  the  in- 

debted, she  the  said  Defendant,  as  administratrix  as  aforesaid,  tetute^  doa 

in  consideration  thereof,  promised,  &c. — Plea,  that  the  promises,  Jun  pcr- 
&C.  in  the  declaration,  were  made  to  the  Plaintiff  and  one  WiU  wnailv  li». 
liam  Cor  jointly,  and  a  release  from  the  said  William  CoXy  &c.    r  ^^t^q  -y 

Replication,  that  they  were  made  to  the  Plaintiff  solely,  and 
not  to  him  and  William  Cox  jointly,  &c. 

Special  demurrer,  that  the  replication  hath  not  expressly  tra- 
versed, &c.  the  plea,  &c. 

Bunnington,  Serjt.,  gave  up  the  demurrer,  but  took  an  ex- 
ception to  the  declaration.  He  argued  that  here  was  a  mis- 
joinder of  action,  1  Wils.  248.  2  Wils.  231.  3  Wils.  348.  and 
that  the  three  first  counts,  being  on  the  undertaking  of  the  in- 
testate, but  the  last  on  that  of  the  administratrix  herself,  the 
judgment  on  the  former  must  be  de  bonis  testatoris,  and  on  the 
latter  de  bonis  propriisy  9  Co.  91.  Cro.  Eliz.  91,  &  406.  10  Mod, 
70,  &  254.  Convp.  284,  &  289.  But  if  there  is  not  a  misjoinder, 
yet  the  last  count  is  not  supported  by  a  sufiicient  consideration 
to  raise  a  personal  undertaking.  1  Vezey^  1^5.  and  chiefly  1  Ventr. 
£68.  which  shews  that  the  promise  by  the  Defendant  should 
have  been  on  request  to  account. 

CockeUj  Seijt.,  contra.  The  cases  cited,  are  not  applicable: 
an  account  stated  raises  no  new  debt,  but  it  is  an  acknowledg- 
inent  of  the  old,  1  Salk.  208.  U:wes  v.  Mocatoe.  It  is  a  suffi- 
cient consideration,  that  the  intestate  was  indebted.  This  is 
not  a  persona)  promise,  but  made  merely  as  administratrix.  It  is 
the  usual  practice  to  lay  a  promise  from  an  administrator  on  an 
account  stated,  to  take  the  case  out  of  the  statute  of  limitations. 

(a)  [JBfiif  V.  Boufen,  Forrest,  98.  with  counts  on  promises  by  the  tei- 

S.  P.    So  a  count  upon  an  uuimul  tator.   Powell  v.  Grahamy  7  Taunt. 

campuUuet  of  mimey  due  from  the  5S0«  1  B.  Moore,  305.  S.  C.J 
Ikftndmtt  oi  executor,  may  be  jcnned 

The 
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17S9-      The  judgment  would  be  the  same  on  all  the  counts,  xnz.  de  bonis 
g^^^^      testatoris.    Rami  v.  Hughes^  7  Brown  Pari.  Cas.  550  (a). 
against  Runningtoti  in  reply.     The  anonymous  case  in  Ventris  2689 

.  TKi  so  .  ^^^  ^^  ^^  account  stated  by  an  executor,  and  the  Court  held  it 
sufficient  to  bind  him  personally.  Here  a  request  from  the  De- 
fendant to  account  is  not  stated.  In  the  case  cited  from  1  Salk, 
208,  the  action  was  brought  by  an  executor,  here  it  is  against 
the  administratrix. 

On  the  next  day,  judgment  was  given,  by  Heathy  J.  (i). — 
[  lOl-  3  This  is  an  action  brought  against  an  administratrix  for  a  debt 
due  from  the  intestate.  The  first  count  of  the  declaration  is 
for  goods  sold  and  delivered  to  the  intestate,  the  second,  is  on 
a  quanlum  valebant^  the  third  for  money  paid  to  the  intestate's 
use,  and  the  fourth,  on  which  the  question  arises,  is  on  an  ac- 
count stated  between  the  Plaintiff  and  Defendant,  as  admini- 
stratrix, of  money  owing  from  the  intestate,  and  in  considera- 
tion of  the  intestate  being  found  indebted,  a  promise  is  stated 
from  the  Defendant  to  pay.  To  this  declaration  it  has  been 
objected  that  there  is  a  mifjoinder  of  action :  that  the  judg- 
ment on  the  three  former  counts,  must  be  de  bonis  testatoris^ 
and  on  the  latter  de  bonis  propriisj  because  in  the  last  count 
the  Defendant  is  said  to  be  charged  in  her  own  right.  Unques- 
tionably, if  the  judgment  were  to  be,  as  it  has  been  contended, 
in  one  instance  de  bonis  testatorisy  and  in  the  otiier  de  bonis 
jpropriiSi  the  declaration  would  be  bad ;  but  we  are  of  opinion, 
that  the  objection  is  not  founded  in  truth,  and  that  the  Defend- 
ant is  charged,  as  administratrix,  on  all  the  counts.  The  au- 
thority which  my  Brother  Rnnnington  chiefly  relied  upon,  was, 
an  anonymous  case  in  Ventris  {c)  more  correctly  reported  in 
2  Iievinz{d\  by  the  name  of  Hawes  v.  Smith,  which  was  a  writ 
of  error,  on  an  action  in  this  court,  against  an  executor,  in 
which  the  Plaintiff  declared  on  an  account  stated  at  the  re- 
quest of  the  defendant :  the  judgment  was  for  the  Plaintiff  de 
bonis  propriis,  and  on  error  brought,  this  judgment  was 
affirmed  in  the  King's  Bench,  it  being  holden  not  to  be  error, 
because  the  Plaintiff  was  not  bound  to  account  with  the  execu- 
tor, and  }et  did  account  at  the  request  of  the  executor;  there- 
fore a  good  consideration  was  raised.     But  it  is  very  difficult 

(o)  [7  T.  R.  350.  (n.)  S.  C]  (c)  1  Ventr.  268* 

{b)  Lord  Loughborough  and  Mr*         (d)  122. 
Justice  Gould  being  absent. 

to 
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to  reconcile  that  cage  with  any  true  principle  of  law*    The      1789* 
Plaintiff  was  bound  in  equity  and  conscience  to  account:  the     T^ — 
Defendant  might  have  had  a  writ  of  account  against  him,  by      agaaui 
the  statute  31  Ed.  3.  as  it  appears  from  Lord  Cok^s  Commen-    ^""*>*- 
tary  on  the  statnte  of  Wtstminster  the  second  (a).  It  is  also  said 
in  the  case  of  Hanoes  v.  Smith,  that  the  promise  was  in  consi- 
deration of  forbearance  to  sue;  but  so  far  is  it  from  being  like 
forbearance  to  sue,  that  the  Defendant  desires  to  account,  and 
&cilitate8  the  bringing  a  suit  by  ascertaining  the  sum  due.  The 
principal  case  cited  on  behalf  of  the  Plaintiff,  was  ihvXoi  Elwes 
▼•  Mocatoe  (A) ;  but  that  was  on  an  insimul  compuiassent  brought 
btf  an  executor,  and  whether  good  law  or  not,  does  not  affect 
the  present  case.     It  was  also  said,  that  the  Plaintiff  did  not   [  105  ^ 
account  at  the  request  of  the  Defendant,  and  so  there  was  no 
consideration  for  the  promise;  but  it  is  expressly  stated  that 
they  accounted  together,  and  that  the  Defendant  promised  as 
administratrix.   This  is  the  common  mode  of  declaring  against 
executors  and  administrators,  to  save  the  statute  of  limitations; 
but  if  it  were  to  be  considered  as  making  them  personally  lia- 
ble, I  do  not  know  who  woUld  ever  take  out  administration. 

Judgment  for  the  Plaintiff. 

(a)  C^.  S3.  p«  404.  (b)  1  Salk.  807. 


Johnson  against  Smith.  satwda^ 

Join*  SlfC 

/^N  a  former  day,  Kerly,  Serjt.,  moved  to  refer  a  charge  made  The  Couit 
by  the  warden  of  the  Fleet  on  a  prisoner  for  fees,  to  the  ferVmatte 
prothonotary  for  examination.    In  answer,  the  Court  said,  this  ^^i*^^  ^^ 
was  not  like  an  attorney's  bill  which  the  prothonotary  might  officer  of 
settle,  but  being  a  matter  in  which  an  officer  of  the  Court  was  J^*^^*'"'*' 
concerned,  was  proper  to  be  examined  before  the  Court  itself,  tkonouiy 
The    reference  therefore  was  not  allowed;    but  a  rule  was 


nation. 


granted  to  shew  cause  why  the  warden  should  not  refund  what  "^^  ^^f*" 

of  the  Fleot 

appeared  to  be  exorbitant.  On  shewing  cause,  it  appeared  that  cannot  de- 
the  charge  on  the  prisoner  was  two  guineas,  for  making,  at  his  ^"JomI 
request,  an  expeditious  return  to  a  Habeas  CorptiS;  that  he  fee  for  ex- 
knew  the  usual  fee,  and  was  informed  of  the  additional  one  to  returning  a 
be  paid  for  expedition.     It  was  urged  by  Adair,  Serjt.,  (and  by  7^°^^ 
the  warden  himself  who  was  in  court,)  that  though  the  Court 
might  diiiapprove  of  such  practice,  and  alter  it  iu  future,  yet  it 
▼OL.  I.  I  would 
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JOHNSOV 

against 

SlUTH. 


would  be  bard  to  have  a  retrospect,  and  compel  the  warden  to 
refund  and  pay  costs,  who  had  only  followed  the  example  of 
his  predecessors  in  office.  But  the  Court  said,  whatever  efl^t 
the  prisoner's  consent  to  pay  might  have  between  the  warden 
and  him,  this  was  a  question  between  the  warden  and  the  pub- 
lic As  the  duty  of  an  officer  required  him  to  make  an  expedi« 
tious  return  (a),  he  could  have  no  pretensions  to  demand  an 
additional  fee  for  expedition.  It  was  not  to  be  endured,  that 
advantages  of  this  kind  should  be  taken  of  the  distress  of  per- 
sons under  confinement. 

Rule  absolute  with  costs. 

(a)  StM.  51  Car.  9.  c.  9.  #•  1. 


[106] 

Tuetday, 
Feb.3A. 

The  Court 
will  oot 


quire  a 
Plaintiff  to 
give  tectirUy 
fir  cosU, 
merely  on 
account  of 
hwreridence 
abroad. 
There  muat 
be  special 
circum- 
atancet  to 
induce  the 
Court  to  re- 
quire it  (a). 


Parquot  against  Eling. 

/^N  a  former  day,  Adair^  Serjt.,  moved  to  stay  proceedingSy 
till  the  Plaintiff,  who  was  abroad,  gave  security  to  pay 
the  costs,  in  case  a  verdict  should  be  found  against  him.  The 
Court  would  not  grant  a  rule,  on  the  circumstance  alone,  of 
his  being  resident  abroad  (&)«  but  required  an  affidavit  of  ^'  his 
*'  having  gone  thither  to  avoid  payment  of  his  debts,  of  his  in- 
"  solvency  in  a  foreign  country,"  or  the  like,  saying  that  the 
practice  was  now  settled  in  this  court,  that  the  Plainti£P  should 
not  be  compelled  to  give  such  security,  merely  because  he  was 
in  another  country. 

An  affidavit  of  this  sort  being  now  produced,  a  rule  was 
granted  to  shew  cause,  which  was  afterwards  made  absolute,  no 
cause  being  shewn. 


(a)  [But  see  Ganesford  v.  Levy^ 
potL  vol.  ir.  p.  228.  and  the  note 
there.] 

(b)  This  practice  diflfers  from  that 
of  B,  R.y  where  a  security  for  costs  is 


required  from  the  Plaintiff,  without 
any  other  ground  than  that  of  his 
being  in  a  foreign  country.  1  Term 
Rep.  B.  R.  267.  The  same,  if  he  be  ia 
Ireland,  ibid.  563. 


Tunday,  PoURIER   agaiTlSt  CaBTER. 

Feb*  So. 

The  Court     JDOND^  Serjt,  moved  to  stay  proceedings  till  the  Plaintiffgave 
quire  the  Security  for  cost»,  on  an  affidavit  stating,  **  that  he  was  a 

Plaintiff  to 

give  tecurUyfir  coittSt  either  on  account  of  his  being  Afireigner^  or  insolvent;  if  he  res*de  in  England  (a). 

(a)  [Ciragno  v.  Hassan^  6  Taunt,      see  pott.  vol.  ii.  p.  228,  note  (a).] 
20.  Tidd's  Prac.  579.  8th  Ediu  and 

«  Foreigner, 
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s 

% 

^  Foreigner,  bad  left  France  to  avoid  being  arrested  for  debt,      1789- 

•*  and  was  in  England  insolvent/'     But  the  Court  refused  the     p  ^^ 
rale,  saying,  that  neither  the  Plaintiff's  being  a  Foreigner,  nor     ogamn 
bis  msolvency  in  this  country,  were  sufficient  reasons  to  require 
such  a  security. 


CAETn. 


B 


Rogers  against  Mapleback.  5^^- 

ONDj  Seijt,  moved  to  discharge  a  rule  on  the  sheriff  to  Notice  of 

bring  in  the  body,  on  an  affidavit  stating  '^  that  the  De-  ofh^iM^ 

**  fendant  had  put  in  bail,  and,  upon  searching  the  office,  no  ^  *"^^* 

^  exception  was  found  to  have  been  made/'  the  ddkuit 

*Itminington^  Serjt,  shewed  for  cause,  that  notice  of  justifica-  JL^notice* 

tion  had  been  given  by  the  Defendant,  which  he  contended  was  ofexcepdon^ 

a  waiver  of  the  necessity  of  notice  of  exception ;  and  cited  a  port  a  rule 

rule  of  this  court,  12th  of  May  1784  (a),  in  which  it  was  settled,  ^  brin  ^'in^ 

that  when  a  rule  to  bring  in  the  body  had  been  served,  bail  the  body; 

must  not  only  be  put  in,  but  justified,  though  the  Defendant  be  i^  ^ver\s 

rendered.    He  also  said,  that  this  was  analogous  to  the  case  of  ^T^**** 

delivering  a  declaration  in  chief,  in  a  bailable  action,  before  bail  Defendaiit. 

were  pat  in,  which,  on  all  hands,  was  agreed  to  be  a  waiver  of  [  *107  ] 
the  necessity  of  putting  in  I^ail.     But 

The  Court  held,  that  although  there  was  a  waiver  as  between 
the  parties,  yet  the  irregularity  was  not  cured,  as  respecting  the 
sheriff,  according  to  the  principle  of  the  case  of  Cohn  v.  Davis  {b) 
decided  last  term ;  and  therefore  made  the  rule,  for  the  dis- 
charge of  the  former  rule,  absolute  with  costs. 

(a)  lope/s  New  Instructor  Clericalis,  C.  B.  2d  Edit.  156.       (h)  AnU,  p.  80. 


Barnard  against  Moss.  w^^aOay, 

®  •    F(b6.  4th. 

T^HIS  was  an  action  of  debt  on  the  stat.  2  &  3  Ed.  6.  r.  13.  In  in  action 
to  recover  treble  the  value  of  tithes  not  set  out:  tliere  was  uie penalty 
also  a  count  for  the  single  value.  s^&*s^' 

Tie  Defendant  demurred  to  the  declaration,  but  the  parties  6-  c.  is.  for 

not  Miting 
oat  titbei.  with  a  count  in  tbe  declaration  for  the  single  vahie ;  after  a  demurrer  to  the  declaration,  the 
partiea  aubniit  to  arbitration,  and  the  arbitrator  awards  the  single  value  to  be  less  than  80  nobles  (6JL 
15b.  4(i.)  The  Flaintiffis  not  entitled  to  costs  on  the  counts  for  the  penalty,  under  the  ttat,  8  &  9  fT.  8. 
c  11.  J.  5.  the  value  fw^  kamng  heen  fiund  h^f  a  jwy  ;  but  the  Court  will  allow  him  tp  have  thecosta 
tasced,  on  the  count  for  the  single  value  (a).  / 

fff)  [See  Pedley  v.  Frampton,  2      where  a  verdict  is  taken  subject  to  a 
Chitty**    Rep.    155.    3  Price,  474.      refcrente,] 

I  2  afterwards 
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1789.     afterwards  agreed  to  submit  to  arbitration,  and  judgment  wag 

' entered  to  stand  as  a  security  for  costs.    The  arbitrator  deterv 

agamst      mined,  the  single  value  of  the  tithes  to  be  6&  Is.  6d.  and 
^°"^      awarded  treble  that  sum  to  the  Plaintiff,  viz.  19^.  2s.  6rf.  to- 
gether with  the  costs  of  the  reference,  and  that  he  might  sue 
out  execution. 

Lawrence^  Serjt,  now  moved  that  the  prothonotary  might 
tax  the  costs  of  suit  to  the  Plaintifi^  grounding  his  motion  on 
the  Stat.  8  &  9  T^.  S.  c.  11.  5.  3.  which  enacts,  *<  that  in  all  ac- 
*<  tions  of  debt  upon  the  statute  for  not  setting  forth  of  tithes, 
*<  wherein  the  single  value  or  damages  found  by  the  jtary^  shall 
<<  not  exceed  the  sum  of  20  nobles  (6/.  ISs.  4^.)  the  Plaintiff 
**  obtaining  judgment,  or  an  award  of  execution,  after  plea 
"pleaded,  or  demurrer  joined,  shall  likewise  recover  his  costs 
«  of  suit" 
C  108  ]  Cockell,  Serjt.,  opposed  the  motion,  contending  that  the 
Plaintiff  was  not  entitled  to  costs  of  suit,  unless  the  single  value 
or  damages  had  been  found  by  a  jury^  the  words  of  the  statute 
being  positive;  and  cited  the  case  of  Biddulph  v.  Cooper^  in  this 
court,  Hil»  23  Geo.  3.,  which  was  an  action  for  not  setting  out 
tithes,  on  the  stat.  2  &  3  Ed.  6.  c.  13;  the  Plaintiff  declared 
for  less  than  20  nobles,  and  signed  judgment  for  want  of  a  plea; 
after  which  he  applied  to  the  prothonotaries  to  tax  his  costs. 
They  consulted  Mr.  Justice  Gouldf  who  informed  them,  that 
as  no  trial  or  inquisition  was  had  by  a  jury,  the  Plaintiff  was  not 
entitled  to  costs. 

Lcewrence  replied  that  the  case  of  Biddulph  v.  Cooper  could 
only  be  in  point,  if  on  the  demurrer,  final  judgment  had  been 
here  given  for  the  Plaintiff:  but  the  reference  to  the  arbitrator, 
was  like  an  application  to  the  Court  for  lefive  to  go  to  trial 
after  a  demurrer,  the  arbitrator  being  substituted  in  the  place 
of  a  jury.  At  all  events,  the  Plaintiff  was  entitled  to  his  costs 
on  the  count  for  the  single  value. 

The  Court  held,  that  the  statute  was  confined  to  the  case  of 
the  single  value  or  damages  being  found  by  a  jury^  and  there- 
fore refused  the  rule,  as  far  as  it  respected  the  counts  for  the 
penalty,  but  allowed  the  costs  to  be  taxed  on  the  count  for  the 
single  value. 


RosB 
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Rose  and  Mercy  his  Wife,  against  Bowler  and 

Read,  Executors  of  Bowler.  ^^!!*iZ' 

^HIS  was  an  action  oi  assumpsit^  brought  to  recover  a  legacy  Where  the 
left  by  the  testator,  of  whom  the  Defendants  were  execu-  !! "!1°^.  ^*^ 

•  '  muirer  to  a 

tors,  to  Mercy  Bose  the  Plaintiff,  after  her  marriage*   The  first  (leciaratiod 

count' of  the  declaration  stated  the  devise,  &c.    and  averred  counts  are 

assets  in  the  hands  of  the  Defendants  sufficient  to  pay  the  legacy,  1"?^^^^?^ 

over   and   above  the  debts,    legacies,    and  funeral  expenses,  Piaintifr 

whereby  the  Defendants  as  executors  became  liable  to  pay,  &c.  ^^*  ^^ 

and  being  so  liable,  promised  as  executors^  &c.    Second  count,  9*^  •»  to 

money  had  and  received  by  the  Defendants  as  executors^  *to  the  i^e  the 

use  of  the  Plaintiffs,  &c.  3d,  money  lent  to  them  as  executors  ^^5?  ^^  . 

_,_-,.-,.  •»      n  1        ^  inainmg(a). 

by  the  Plaintiffs;  4th,  an  account  stated  of  money  due  from  An  executor 
them  as  executors^  to  the  Plaintiffs,  and  as  such  a  promise,  &c.    ^^^IcU^ 
Special  demnrrer,  that  the  Plaintiffs  had  declared  against  the  '"^^  «ther 
Defendants  as  executors^  whereas  they  ought  to  have  been  de-  hadcw^re^ 
dared  ai^ainst  in  their  own  right ;  that  the  Plaintiffs  had  de-  f^  ^ 
dared  against  the  Defendants,  on  debts  and  promises,  &c.  as  Jent  to  him, 
having  respectively  accrued,  and  been  made  by  them  cls  execu^  accounT 
torSy  whereas  such  debts  and  promises  could  not  by  law  accrue,  "^^  o^ 
or  be  made,  in  that  capacity,  hxxt  personally  only ;  and  that  there  Y^hxm^oM 
was  a  misjoinder  of  action,  in  this,  that  some  of  the  causes  of  '^'*  those 
action  accrued  to  the  Plaintiffs  jointly,  and  others  to  the  hus-  making  him 
band  alone,  &c.        .  ^^^ 

The  wife 
cm  onlj  join  widi  the  husband  in  bringing  an  action*  where  she  is  the  meriioriaut  catue  cf  actum,  as 
where  a  legafcy  is  left  to  her  (c).     Qu.  Whether  an  executor  can  be  sued  as  mchr  for  a  legacy  left  by 
the  testator?  (</}. 

r ♦lOQ  1 
(a)  [Drummond  Y.  JDorant,  4T,R-      N.  P.  C.  72.     Mayor  of  South,  v.   ^     *vi7  j 

360.  S.  P.  1  Saund.  285,  notes.    5th  Graves,  8  T.  R.  593,    Unless  it  be  a 

Edit,}  specific  legacy  to  which  the  executor 

(5)  \BrigiUn  v.  Parkes,  2  Bos.  &  has  assented,  in  which  case  an  ac- 

Pid.  424.  §•  P.    But  a  count  on  an  tion  lies.     Doe  v.  Guy,  5  East,  120. 

account  stated  of  money  due  from  Or  unless  it  be  a  legacy  payable  out 

the  Defendant  as  executor,  may  be  of  land,  in  which  case  it  is  said  that 

joined  on  counts  with  promises  by  an  action  may  be  maintfuned  against 

rile  testator.  Powell  v.  Graham,    7  the  heir  or  terretenant.     Ewer  y, 

TauDL  5S0.  Ante,  p.  102.    2  Saund.  Jones,  2  Salk.  415.   Butler  v.  Butler, 

117  e.  notes.  5th  Edit.]  2  Sid.  21.    Nicholson  v.  Sherman,  T. 

(c)  [So  where  a  promissory  note  Raym.  24.  Webb  v.  Jiggs,  4  M.  &  S, 
ii  made  to  her  during  coverture.  119.  Qtuere,  whether  an  action  can 
Phii&skkrk  y.  PluckweU,  2  M.  &  S.  be  sustained  for  a  legacy  after  an  ej^ 
593.1  jpre»«  promise  by  Sie  executor  in 

(d)  [No  action  at  law  can  be  main-  consideration  of  assets.  See  2  Saund. 
tamed  for  a  legacy.    Decks  y.  SlruU,  1  J7«  c.  new  notes.  5th  Edit.] 


3  T,  R.  690.  Farith  y.  Wikon,  Peake's 


Nolle 
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1789.         ^^^  prosequi  as  to  the  three  last  counts,  and  joinder  in  de- 

" murrer  to  the  first,  &c. 

^^  On  the  part  of  the  Defendants,  Marshall,  Seijt^  began  by 

BowLuu  njaking  three  objections  to  the  first  count — !•  That  an  action 
at  common  law  would  not  lie  for  a  legacy.  «-  If  such  an  action 
would  lie,  the  husband  and  wife  could  not  join  in  it.  3.  That 
the  Defendants  could  not  be  sued  as  executors  in  such  action. 
As  to  the  first  point,  although  the  modern  cases  determined  ui 
B.  B.  Qrwp.  284  &  289.  are  authorities  to  prove  that  this  action 
will  lie,  yet  those  decisions  are  contrary  to  the  antient  authori- 
ties. Dyer,  264.  pi.  41.  Sir  Tho.  Baym.  23.  1 1  Mod.  145.— 1 
Salk.  315. — Moore,  917.  But  if  an  action  at  common  law  will 
lie  for  a  legacy,  yet  as  this  legacy  became  due  during  the  cover- 
ture, it  was  vested  in  the  husband,  he  alone  could  sue  for  it 
The  husband  and  wife  ought  to  join  in  all  actions  to  recover  a 
chose  in  action,  due  to  the  wife  before  coverture,  as  a  debt  on 
bond,  for  rent,  and  the  like ;  they  ought  also  to  join  in  actions 
which  arise  during  the  coverture,  if  such  actions  would  survive 
to  the  wife;  but  where  the  wife  cannot  have  the  action  if  she  sur- 
vive, the  husband  must  sue  alone.  Where  the  wife  before  mar- 
riage is  entitled  to  a  chose  in  action,  the  marriage  does  not  vest 
it  in  the  husband,  unless  reduced  into  possession ;  but  where  a 
chose  in  action  is  given  to  the  wife  during  the  coverture,  it  vests 
absolutely  in  the  husband.  1  Com.  Dig.  tit.  Baron  4*  Feme,  p.  555. 
S  Lev.  403.  1  Mod.  179.  A  legacy  left  to  the  wife  during  the  co- 
verture does  not  survive  to  her.  2  Bol.  Bep.  134. 

But  whether  the  Plaintifis  could  join  in  this  action  or  not, 
the  Defendants  cannot  be  sued  as  executors.  An  executor  can- 
not be  sued  as  such,  where  he  may  be  sued  in  his  own  right, 

[  110  ]  because  there  are  different  judgments^  a£Sscting  different  funds. 
The  representative  of  the  testator  cannot  be  sued  on  any  con- 
tract which  the  testator  did  not  make.  Wherever  therefore^  an 
executor  is  sued  on  a  contract  made  by  himself,  he  must  be 
sued  in  his  own  right,  though  it  relate  to  the  concerns  of  the 
testator.  Here  the  testator  made  no  contract  to  give  the  legacy; 
he  could  not  be  liable  in  his  life-time  to  an  action  for  it;  both 
the  consideration  and  the  promijse  were  personal  in  the  exe- 
cutors, King  V.  7%<?m,  1  Term  Bep.  B.  B.  487.  The  law  will 
not  allow  an  action  to  be  maintained  against  any  person  who 
cannot  plead  the  proper  pleas  belonging  to  such  an  action ;  here 

the 
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the  Defendants  oonid  not  plead  plene  adminisiravenmi.    1  Term      1789« 
Bep,B.ILG9l.  -^ 

The  three  last  counts  are  bad,  because  the  husband  and  wife  agatnai 
cannot  join  in  an  action  on  any  of  the  promises  contained  in  ^^^^ 
them,  nor  the  Defendants  be  sued  as  executors  on  those  pro- 
mises, neither  can  those  counts  be  joined  with  the  first,  sup- 
posing the  first  to  be  good  against  the  Defendants  as  executors. 
Of  this  the  Plaintiffs  were  sensible,  and  entered  a  Nolle  prosequi. 
But  a  Nolle  prosequi  is  not  to  be  allowed,  in  this  stage  of  the 
proceedings,  to  prevent  the  operation  of  the  demurrer.  The 
ground  of  a  demurrer  may  be,  an  union  of  incongruous  matter, 
on  which  the  Court  could  not  give  a  proper  judgment.  But 
if  the  objectionable  parts  be  withdrawn  by  a  Nolle  prosequi^  the 
deaiurrer  has  nothing  to  act  upon,  for  though  it  was  proper 
when  put  in,  it  is  rendered  nugatory  by  an  act  of  the  party, 
whose  fault  made  it  at  first  necessary.  Part  of  the  Plaintiffs' 
all^ation  remained  unanswered,  and  the  Defendants  are  put 
to  an  useless  expense.  If  this  may  be  done,  why  do  parties 
ever  move  to  amend  ?  Why  is  not  a  Nolle  prosequi  entered  on 
the  whole  declaration  ?  But  even  supposing  that  a  Nolle  pro^ 
sequi  may  be  entered,  as  in  this  case,  yet  it  is  here  irregiilar, 
being  by  attorney  and  not  by  the  Defendants  in  person,  Beechet^s 
Case^  8  Co.  58.  Cro.  Jac.  211. 

But  the  husband  and  wife  cannot  join  in  the  three  last  counts^ 
because,  if  the  Defendants  have  received  money  to  the  use  of 
the  Plaint]£b,  the  husband  alone  is  entitled  to  it.  A  feme  cover! 
cannot  assent  to  a  statement  of  accounts,  but  as  the  servant  of 
the  husband,  and  then  it  is  bis  contract.   2  Black.  S12.  1  Term 
Bep.  B.  E.  40.     Neither  can  the  action  be  maintained  againi^t 
the  Defendants  as  executors  on  these  last  promises.  1  Tem^  Rep. 
B.  £.  487*  wpri.    Either  the  first  count  charges  them  in  a   [111] 
wrong  character,  or  if  they  are  there  rightly  charged  as  execu- 
tors, that  count  is  misjoined  with  the  other  three,  on  which  the 
judgment  must  be  de  bonis  propriis.    In  every  point  of  view, 
therefore,  the  declaration  is  bad. 

Le  BlanCf  Serjt,  on  behatf  of  the  Plaintifi,  argued  that  at 
any  period  a  party  might  withdraw  any  part  of  the  pleadings, 
leaving  enough  to  support  his  action,  for  which  one  cause  was 
sufficient.  The  Defendant  may  withdraw  such  of  his  pleas  as 
are  ill-founded,  provided  he  leaves  one  plea  good,  and  the  Court 
will  not  coBopel  him  to  go  on  to  an  erroneous  judgment.    So 

where 
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1789.     where  the  parties  go  to  trial  after  verdict,  damages  may  be  se- 
-J^     vered,  the  judgment  entered  on  such  counts  as  are  good,  and 
agnmt     8  remittitur  for  the  bad  ones,  on  payment  of  coste.     Where  a 
"■•    Nolle  prosequi  is  entered,  after  joinder  in  demurrer,  it  is  op- 
tional  in  the  Defendant  either  to  proceed  or  withdraw  his  de- 
murrer, which  he  may  do  of  course  without  leave  of  the  Courts 
and  be  entitled  to  the  costs  of  the  demurrer :  but  if  after  notice 
of  a  Nolle  prosequi^  he  does  not  plead  over,  he  goes  on  volun- 
tarily with  the  demurrer.  As  to  the  Nolle  prosequi  being  entered 
by  attorney,  unless  it  be  so  expressed,  the  Court  will  not  pre- 
sume it  J  in  the  case  in  Crake  Jamesy  it  was  expressly  said  to  be 
by  attorney.     As  to  the  other  objecUons,  Lord  Mansfield  says, 
m  Atkins  V.  HUl,  that  the  Defendant  bad  by  his  demurrer  ad- 
mitted that  he  has  sufficient  to  pay  the  legacy,  so  here  there  is 
the  same  admission  by  the  demurrer.   Where  an  executor  pro- 
mises  in  consideration  of  assets,  a  court  of  law  will  compel  the 
performance.    Atkins  x.  Hi%  Cowp.  9&i.    Hawkes  v.  Saunders, 
Ln«]    Crop.  289.     i'«W5v.Z«o«(a),  tried  at  2yrK,>t«sbefor«  Lord 
Mansfield,  at  the  Sittings  after  Trinity  Term  1778.    The  next 

(fl)  LewU  V.  £*KW,  administrator,  with  the  wiU  annexed.  Sittimn  at  Wett. 
nmtter  e&et  Trimly  Term,  1778.  ~-8     »     cw 

AMumpsit  /igainst  an  administmtor  with  the  wiU  annexed,  to  recover  a 
legacy  of  400  guineas,  given  to  the  Plaintiff  by  the  testator 

The  declaration  stated  that  one  Th«nu»LevA*  made  his  wiU.  and  aften««l. 
a  first  «.d  second  codicil,  and  by  his  second  codicil  gave  to  the  Plaintiff  4oo 
guineas  to  be  p«d  out  of  his  /„*,  bonds.  That  the  testator  died.  «,d  admi- 
nwtrafaon  with  the  will  and  codicil,  annexed,  was  granted  to  the  Defendant. 
That  the  testator  was  possessed  of  /«&  bonds  to  the  amount  of  3000<:  and 
of  goods  and  chattels  to  a  laqje  value;  dl  which  /«&,  bonds  and  goods  and 
chattels  came  to  the  hands  of  the  Defendant,  and  were  sufficient  to  «tisfy  all 

Plamrtr  his  legacy  out  of  the  said  bonds,  and  by  «a«,n  of  the  pni,  be- 
came  bable,  »  adrnmarator,  to  pay,  «,d  being  so  liable,  promised. «  admi. 
iiM/rarfor  to  pay  the  legacy.  «i,waaiw- 

Plea,  Ron  astumptit. 

The  cause  was  tried  at  the  Sittings  after  TrimtvTenB  1778  at  ir«A««i.., 

^r^i^T^-  ^•'"-'^p-edthe^wiTS  iSs;- 

Jwn^hi.  ."* '"^T**  '"f.^'  *e  Defendant  had  oLd  to  J^^ 
ftom  the  Plaintiff  to  the  testator;  but  which  the  Plaintiff  denied,  and  «<b«J 

for  ^  ■^'i  ^""-^  '""^  **=  J'-y  to  find  a  verdict  for  aTpSS 
for  420A  with  leave  to  move  the  Court  for  a  new  trial,  and  said,  if  ther^i 
not  an  absolute  promise  here  to  pay  the  lencv  the». ...  -»T  f  .  ^ 
Amce  of  the  Defendanf.  assent  to  if  ""*  '*~'«  •"" 

But  the  Defiad«.t  wbButted.  «,d  never  brought  the  cu»  before  the  Court. 

objection 
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t>bjection  is,  that  the  bnsband  and  wife  could  not  jointly  sue«      178Q. 

Sut  where  an  action  would  survive  to  the  wife,  there  she  inust     * 

join  with  her  husband.  Here  the  legacy  would  survive  to  the  agaimt 
wife,  not  having  been  reduced  into  possession  by  the  husband.  ^^^^^ 
If  tbe  husband  had  died,  she  might  have  claimed  it,  and  not 
his  representatives.  The  last  objection  is  equally  without  found- 
ation, namely,  that  executors  can  only  be  sued  as  such,  on  con- 
tracts made  by  the  testator.  They  are  liable  as  executors  for 
funeral  expences,  which  are  to  be  paid  before  debts  or  legacies. 
Though  the  legacy  in  question  was  not  a  debt  in  the  testator's 
life-time,  yet  it  was  a  charge  made  by  him  on  his  effects.  This 
was  a  qualified  promise  by  the  Defendants  to  pay  out  of  assets 
in  their  hands,  which  is  admitted  by  the  demurrer.  It  is  ob- 
jected that  they  promised  as  executors,  and  therefore  could  not 
be  sued  in  their  own  right.  The  case  of  King  v.  Thorn  shews 
that  executors  may  sue  as  such,  on  a  contract  made  after  the 
death  of  the  testator,  where  the  money  would  be  part  of  the 
assets ;  by  parity  of  reason,  executors  may  be  sued  as  such, 
where  the  money,  if  recovered,  would  be  deducted  from  the 
assets.  Barm  v.  Hughes^  7  Bratxm.  Parh,  Cos.  550(a),  proves 
that  though  an  executor  be  charged  personally  for  a  debt  of  the 
testator,  yet  judgment  will  be  De  bonis  tesiatoris. 

Marshall  in  reply.  There  is  no  instance  of  a  demurrer  being- 
withdrawn,  and  the  party  entitled  to  his  costs,  as  a  thing  of 
course,  after  a  NoUe  prosequi.  The  Nolle  prosequi  was  clearly 
entered  by  attorney.  A  warrant  of  attorney  being  placed  at  the 
banning  of  the  record,  the  parties  are  in  court  by  attorney  in 
all  tbe  subsequent  pleadings,  except  in  pleading  in  abatement^ 
when  it  is  expressed  that  the  party  pleads  in  his  own  proper 
person,  otherwise  it  is  error.  As  to  funeral  expences,  decency  [  i  id  1 
requires  them  to  have  a  priority.  A  man  cannot  be  charged  for 
a  legacy  bequeathed  by  him  during  his  life-time,  any  more  than 
he  can  have  an  heir  in  his  life-time :  the  original  cause,  there- 
fore is  not  in  him. 

Wii^ON,  J.,  observed,  that  in  the  cases  cited  of  Atkins  v. 
HiUj  and  Hawkes  v.  Saunders^  the  question  was,  whether  execu- 
tors had  made  themselves  personally  liable,  in  which  an  aver- 
ment of  assets  was  necessary.  But  here  the  principal  question 
was,  whether  by  the  general  common  law,  an  executor,  as  such^ 
was  liable  to  be  sued  for  a  legacy,  in  which  case  it  would  be 

(•)  [7  T.  R.  360.  (n.)  S.  C] 

surplusage 
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1789.  surplusage  to  allege  assets,  and  the  defendant  mi^t  plead  pUtte 
"r~  adminisiravit.  This,  be  said,  being  a  question  of  great  import- 
agamu  ance,  and  as  yet  undecided,  and  only  two  judges  able  to  at- 
^"^*'  tend  (a),  they  meant  to  give  judgment  on  the  other  points  of  the 
cause,  according  as  they  should  find  them  npon  consideration. 
On  this  day,  Heath,  J.,  gave  judgment  as  follows : 
This  is  an  action  o  (assumpsit  brought  by  husband  and  wife 
against  executors  for  a  legacy  bequeathed  by  the  testator  to 
the  wife.  The  first  count  states,  that  the  defendants  were  liable 
as  executors  to  pay  the  legacy,  and  that  being  so  liable  they  pro- 
mised as  executors  to  pay  it  The  second  count  is  for  monqr 
bad  and  received  by  the  Defendants  as  executors  to  the 
Plaintiff's  use.  The  third  is  for  money  lent  to  them  as  execu- 
tors by  the  Plaintiffs ;  and  the  fourth  is  on  an  account  stated 
between  them.  To  this  declaration  there  is  a  demurrer,  the 
causes  of  which  are,  that  the  Defendants  are  sued  as  executors, 
and  not  in  their  own  right,  and  that  there  is  a  misjoinder  of 
action,  some  of  the  causes  of  action  accruing  to  the  Plaintifi 
jointly,  and  others  to  the  husband  alone.  The  Plaintifis  have 
entered  a  nolk  prosequi  as  to  the  three  last  counts,  and  joined 
in  demurrer.  But  there  is  no  case  to  prove  that  in  this  stage 
of  the  proceedings  a  nolle  prosequi  can  be  entered,  and  as  it  is 
certain,  that  no  experiment  of  this  kind  has  ever  been  made,  it 
affords  a  strong  argument,  that  it  cannot  be  made.  It  was  con« 
tended  at  the  bar,  that  there  was  an  analogy  between  entering 
a  nolle  prosequi  in  this  state  of  the  pleadings,  and  severing  of 
issues  after  a  verdict ;  but  here  the  objection  is,  that  distinct  and 
inconsistent  rights  of  action  are  joined :  for  this  cause  there  is  a 
[  1 14  ]  demurrer,  and  after  joining  in  demurrer,  there  is  no  instance  of 
the  Plaintiff  being  permitted  to  do  away  the  ground  of  the  d^ 
murrer,  by  separating  the  rights  of  acdon.  On  this  pointy 
therefore,  we  are  of  opinion  against  the  Plaintiff.  The  next^ 
objection  is,  that  the  husband  is  improperly  joined  with  the 
wife. .  As  to  this,  the  rule  is,  that  where  the  wife  is  the  merito- 
rious cause  of  action,  there  she  may  join  with  the  husband,  but 
not  otherwise,  as  is  evident  from  the  authorities  of  Croke  James^ 
644.  (i),  and  2  Wilson^  414.  (c).  Now  in  the  present  case^ 
though  in  the  first  count  the  legacy  appears  to  have  been  left 
to  the  wife,  yet  there  b  no  meritorious  consideration  on  ber 

(a)  Lord  Loughborough  and  Mr.  Justice  Gould  were  absent. 

(*)  Abbot  &  Ux.  V.  BloJkkL  (c)  WtUer  and  others  v.  Baker. 

part 
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part  for  the  three  last  promises^  which  are  on  general  money      1789. 
counts.     These  counts  are  also  such  as  would  make  tlie  De-      " 
fendants  personally  liable,  and  with  which  they  could  not  be     ^gahm 
charged  as  executors^  and  are  therefore  not  to  be  joined  with 
the  first. 

Here  are  then  several  counts,  in  one  of  which  the  husband  is 
entitled  in  right  of  his  wife,  and  on  the  others  in  his  own  righti 
but  he  is  joined  with  his  wife  in  all ;  the  Defendants  are  also  de- 
clared against  as  executors  in  every  count ;  but  the  latter  are 
sDch  as  can  only  make  them  personally  liable.  For  these  rea- 
sons tbereforei  we  give 

Judgment  &r  the  Defendants. 


mssammtsmsfBsifBsssiwsssm 

Jackson  against  Vbrnon.  ^TtS? 

^HIS  was  an  action  for  goods  sold  and  delivered,  in  which  a  ^^  ^ 
verdict  was  found  for  the  Plaintiff,  subject  to  the  opinion  owner  of  a 


of  the  Court,  on  the  following  case.  cuta^ab^ 

The  Plaintiff  was  a  rope-maker :  on  the  7M  of  Februaty^  ^n^  *^ 
1787,  and  the  22dqfjulyf  and  ist  of  August^  1788,  supplied  JB.mdhy 
the  ship  Three  Sisters  with  cordage  and  stores,  by  order  of  one  ^^he^!i^« 
Palmer  the  owner  of  her,  without  the  knowledge  of  the  De*  ^tepungni 
fendant.     On  the  6ih  of  February^  17879  Palmer  gave  a  bond  to  per^  to^^ 

which  deed 
of  assiginDeQt  (redting  that  the  bill  of  sak  was  for  the  better  matfittg  a  mm  ffmon^  knt  by  B,  to  A, 
and  also  reciting  a  bond  and  warrant  of  attorney  given  by  A.  to  B.  to  $ecitre  the  taid  natii)  declam  that 
these  **  lereral  deeds  and  instruments  were  made  to  enable  B*  by  sale  of  tdl^  thingt  comprised  in  them* 
to  raise  tbe  sum  lent,  without  the  concurrence  of  A,,  at  any  time  before  the  money  sbooU  be  paid  off;  *' 
bat  hi  the  same  deed  there  is  a  covenantt  '*  That  upon  payment  of  the  money,  B.  shall  r^-conoey  to  ji^ 
bat  so  as  not  to  prevent  B,  from  ieUingt  •j*c.  at  any  time  before  the  fuU  paymentf  ^.**  Under  these 
eaovegrancest  B,  is  not  absolute  owner  of  the  ship»  but  only  m/ortg/agee,  and  is  not  liable  fir  neoesmriet 
pneidtdfir  the  shipf  before  he  takes  pottetnon  (a). 

(a)  [The  authority  of  this  case  was  R.  &  M.  N.  P.  C.  1 99.  From  the  latter 
doubted  bv  Lord  Kenyon  in  Wetter'  cases  it  appears  that  registered 
deU  T.  DaJe^  7  T.  R.  312.;  and  so  far  ownership  is  only  primd  facie  evi- 
as  it  is  founded  upon  Eaton  v.  Jaques,  dence  of  liability  to  repairs,  &c.  sub- 
miist  be  considered  as  overruled  bv  ject  to  be  rebutted  by  other  evidence^ 
ffilBams  ▼•  Baanquet^  1  Brod.  &  as  that  the  beneficial  ownership  has 
Bii^  S58.  It  may  however  be  a  been  parted  with,  and  that  the  Icsal 
quesdon,  whether  the  decision  of  the  owner  has  ceased  to  interfere  in  tke 
pmdpal  case  is  not  supportable  on  management  of  the  ship.  Tbe  ques- 
other  grounds,  viz.  that  the  defendant  tion  in  such  cases  is,  "  were  the  re- 
was  not  liable  for  necessaries  prp-  pairs  &c.  done  or  the  goods  supplied 
vided  for  the  ship,  bv  the  order,  not  on  the  credit  of  the  legal  owner?*' 
of  the  master,  but  oi  a  third  person  But  now  see  the  new  Rqgistrv  Act,  4 
(the  mortgagor);  see  Fotia^  v.  Bran'  Geo.  4b  c.  41.  s.  45.,  by  whicp  raort- 
4rr,  8  East,  10.  Abbott  on  Shipp,  gagees  of  ships  are  not  to  be  deemed 
91 ;  and  Jennings  v.  Griffiths,  1  Ry.  owners,  except  so  fer  as  may  be  ne- 
&  M.  14.  P.  C.  49.  Harrington  v.  cessary  to  render  die  ship  available 
Jl^ry,  2  Biflgjh.  179«    Cojt  v.  ReH  I  lor  ^e  pigment  of  the  debt.} 

the 
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1789.     the  Defendant  for  SOOOL,  conditioned  for  the  payment  of 

'       "     •!  500/.  and  a  warrant  of  attorney  to  confess  a  judgment  thereon, 

againM      which  was  accordingly  entered  as  of  Hilary  Term  1787*     On 

™®*'    the  same  day,  Palmer  executed  an  absolute  bill  of  sale  of  the 

^         ''    ship  to  the  Defendant,  in  consideration  of  1 500/.  paid  by  the 

Defendant;  and  also  a  deed  of  assignment  of  various  articles 

of  personal  property,  and  among  them  a  policy  of  insurance  on 

the  ship,  tcrwards  payment  and  satisfaction  of  the  sum  of  1500/. 

that  day  lent  and  advanced  to  him  by  the  Defendant,  which  deed 

of  assignment  further  recited,  <<  That  whereas  to  the  intent  and 

'<  purpose  of  better  securing  to  the  Defendant,  the  said  principal 

<<  sum  of  1500/«  and  the  interest  thereof.  Palmer  had  by  deed- 

**  poll  bearing  date  therewith  bargained,  sold,  assigned,  con- 

«  veyed,  and  assured  to  the  Defendant  the  said  ship  or  vessel, 

<*  4'<^«  to  hold  to  him,  his  executors,  administrators  and  assigns 

*<  absolutely^  and  the  said  Palmer  had  likewise  entered  into  a 

<<  bond  of  equal  date  therewith,  in  the  sum  of  SOOO/.  conditioned 

<<  for  the  payment  of  1500/.  and  interest,  and  had  also  at  the 

'<  same  time  executed  a  warrant  of  attorney  for  better  securing 

^<  the  same,  and  then 

<<  That  indenture  further  witnessed,  and  it  was  covenanted, 
<<  ^c.  that  the  said  several  deeds  and  instruments  were  so  exe- 
^  cuted  by  the  said  Palmer^  for  the  purpose  of  enabling  the  De- 
<<  fendant,  his  heirs,  executors  or  administrators,  either  by  public 
*<  sale  or  private  contract,  to  sell  and  dispose  of  the  several  matters 
<*  and  things  therein  respectively  comprised,  or  other  the  effects 
'<  of  the  said  Palmer,  and  thereby  to  raise  and  pay  the  said  sum 
'*  qflSOOL  so  lent  and  advanced,  8^c,  and  the  interest  thereof 
**  without  any  farther,  or  other  concurrence  of  the  said  Palmer, 
*'  his  heirs,  executors,  administrators  or  assigns,  or  any  of  them, 
^  at  any  time,  before  the  same  should  be  paid  off  or  discharged  by 
"  the  said  Palmer,  his  heirs,  executors,  or  administrators." 

But  in  this  deed  there  was  a  covenant,  from  the  Defendant 
to  Palmer, 

<<  That  in  case  Palmer  should  pay  off  and  discharge  the  said 
<*  principal  sum  of  1500/.  and  interest,  <$^.  before  the  said  se- 
^  veral  matters  and  things  should  be  sold  or  disposed  oC  for 
<<  the  purposes  aforesaid,  that  then  and  in  such  case  the  De- 
^  fendant  should  and  would  re-convey  and  re-assign  the  said 
<<  several  matters  and  things  thereinbefore  mentioned,  in  such 
*<  manner  as  the  said  Palmer  should  reasonably  require.    And 

"it 
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^  it  was  thereby  also  declared  and  agreed,  that  nothtTig  therein     1789« 

"  amlained  should  prevent  the  Defendant,  Jrom  selling  and  abso^     j ' 

"  hiehf  disposing  of  all  and  every  the  said  premises,  matters,  and    gainst 
^  /Atngs  therein  before  mentioned,  at  any  time  previous  to  the  full 
^paymeTit  of  the  said  sum  of  15001.  with  interest,**  8fc. 

On  the  SO/A  of  July,  1 788,  Palmer  assigned  the  freight  to 
the  Defendant 

On  the  1th  of  August,  1788,  the  Defendant  took  possession  of 
the  ship,  and  received  the  freight  due  to  the  owner. 

On  the  22d  of  ^^gfttf/,  1788,  the  Defendant  sold  the  ship, 
and  gave  an  indemnity  to  the  purchaser  against  all  demands  on 
her  prior  to  that  date. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
Defendant  was  liable  to  pay  for  the  cordage  and  stores  furnished 
by  the  Plaintiff,  subsequent  to  the  bill  of  sale,  and  deed  of  as- 
signment and  defeasance,  of  the  6th  of  February,  1787? 

Cockell,  Seijt.,  on  behalf  of  the  Plaintiff.  A  tradesman  who 
sopplies  a  ship  ^ith  necessaries,  has  a  treble  security.  1.  The 
person  of  the  master.  2.  The  ship  itself.  S.  The  person  of 
the  owner ;  to  either  of  which  he  may  resort  for  payment.  Here 
the  Defendant  was  complete  owner,  from  the  6th  of  February, 
1787,  at  which  time  the  bill  of  sale  was  executed.  It  was  not 
necessary  that  the  Plaintiff  should  know,  at  the  time  of  furnish- 
ing the  stores,  SfC.  who  were  the  owners.  He  had  given  credit, 
specificaUy  to  the  ship,  and  generally  to  the  owner,  who  was 
liable  as  soon  as  known,  because  all  these  materials  being  for 
the  use  of  the  ship,  the  owner  must  receive  benefit  from  them. 
Bich  V.  Coe,  Camp.  636.  Farmer  v.  Davies,  1  Term  Rep.  B.  IL 
108. 

Bond,  Serjt.,  on  the  part  of  the  Defendant,  argued  that  he  was 
not  owner,  but  only  mortgagee  of  the  ship,  when  the  goods  in 
question  were  furnished ;  the  deed  of  defeazance  making  void 
the  bill  of  sale,  upon  payment  of  the  money  owing.  It  is  a  rule 
of  law,  that  a  mortgagee,  whether  of  goods  or  land,  is  not  liable 
to  debts  or  other  incumbrances  of  the  mortgagor,  till  he  comes 
into  possession.  Here  the  Defendant  took  possession  of  the 
ship  for  the  first  time,  on  the  7th  of  August,  1788 ;  and  then 
only  began  to  be  liable  as  owner.  So  a  mortgagee  of  lands  out 
of  possession,  is  not  entitled  to  rent  reserved  in  a  beneficial 
lease.  Eaton  v.  Jaques,  DougL  438.  and  Walker  v.  Beeves  there 
cited.    There  is  no  substantial  difference  between  a  mortgage 

of 
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1789.     of  real  and  of  personal  property;  the  only  variation  is  in  the 

Z  mode  of  proceeding  in  *  courts  of  law  and  equity.     In  both,  the 

agahm     intent  of  the  parties  is  consulted ;  as  at  law,  the  mortgagee  may 

r»i^Ti    ^*^®  possession,  and  a  legal  title  till  repayment  of  the  money, 

80  in  equity  the  mortgagor  may  redeem :  though  the  ceremonies 

are  different,  the  essence  of  the  contract  is  the  same :  but  as  the 

mortgagee  is  not  entitled  to  the  profits  before  he  is  in  possession, 

neither  ought  he  to  be  liable  to  incumbrances,  for  <<  Qui  sentit 

"  cammodum^  sentire  debet  et  onus*\  Chinnery  v.  Blackbu}me[a\ 

{a)  Chmnery  t.  Blackhumey  B.  R.  East,  24  Geo,  5, 
Genera]  indebiiiUut  oitumptii  for  freight  of  goods. — ^Plea,  general  issue. — 
Verdict  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case  which 
stated,  that  by  an  indenture  of  assignment  dated  Januartf  4,  1785,  Robert 
MerrfffieU  in  consideration  of  1166/.  18«.  which  he  owed  to  the  Plaintiff,  a»> 
signed  to  her  the  ship  B,  S^c,  in  which  indenture  there  was  a  covenant  from 
the  Plaintiff  to  re-assign  the  said  ship,  S^e,  to  Merry  field,  on  payment  of  1 166/. 
with  lawful  interest,  on  or  before  the  10th  of  November  then  next  ensuing; 
that  at  the  time  of  the  execution  of  the  deed,  the  ship  was  in  the  Riyer 
Thamet,  and  afterwards  sailed  to  Porismouih,  and  continued  there  till  the 
middle  of  March  following,  in  the  possession,  and  under  the  command  of 
A.  B^  and  that  the  Plaintiff  did  not  then  take  possession :  that  Merryfield  na- 
vigated, victualled,  and  manned  the  ship,  as  owner  thereof,  at  his  own  expence 
and  risque,  both  from  England  to  Antigua^  and  on  her  return  from  thence : 
that  Merryfield  at  Antigua,  gave  die  command  of  her  to  captain  IJhytdale,  and 
sent  her  to  England^  with  orders  to  the  captain  to  address  himself  to  Messrs. 
Dwdop,  of  London,  merchants,  who  were  to  sell  her  according  to  the  direc- 
tions contained  in  a  letter,  in  which  letter  Merryfield  also  said,  "  Mrs.  Cftm- 
^  nery  has  a  demand  against  me  for  near  1200/.  sterling,  which  I  hope  to  remit 
"  shortly  to  you,  or  Mrs.  Merryfield,  so  as  to  pay  her" ;  that  Messrs.  Dunlop 
being  applied  to  as  consignees,  lent  two  sums  of  50/.  to  captain  Drysdale,  de- 
claring they  should  consider  him  as  responsible,  in  case  they  should  not  re- 
ceive the  same  by  freight,  4*^.  and  that  they  afterwards  received  the  money 
from  Drytdale:  that  the  ship  completed  the  delivery  of  the  cargo,  on  the  87th 
of  September,  1783 ;  that  the  Plaintiff  took  possession  on  the  S9th  of  Septem^ 
ber  following,  immediately  on  receiving  information  of  her  arrival  in  the 
2%ames  ;  that  the  defendant  had  goods  from  Antigua  on  board,  the  freight  of 
which  amounted  to  76l,  9«.  lid.  for  the  recovery  of  u^ich  the  action  wot  brought : 
that  captain  Dryidale  paid  for  lights,  custom-house  dues,  and  for  clearing  the 
ship,  which  the  Plaintiff  repaid  him,  and  also  paid  his  and  the  mariners'  wages 
for  the  voyage  from  Antigua,  to  the  amount  of  234/.  7«.  7d,  after  she  took 
possession  of  the  ship;  and  that  the  Plmntiff  afterwards  sold  the  ship  by 
auction  for  710/.  tc 

Wood  for  the  Plaintiff,  contended  that  she  was  the  legal  owner  of  the  ^ip 
by  virtue  of  the  deed,  and  beneficial  owner,  having  advanced  more  than  die 
value.  A  mortgagee  of  a  ship  in  possession  may  sue  for  freight  accnfCd  after 
the  mortgage,  as  a  mortgagee  of  land  coming  into  possession  is  entitled  to  the 

intermediate 
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B.  R.  Pasch.  24  Geo.  3.  Nor  can  the  Plaintiff  charjre  the  ship 
itself  with  this  demand.  Though  by  the  civil  law,  necessaries  ad- 
vanced for  a  ship  are  a  charge  on  the  bottom,  jet  in  our  law  it 
is  otherwise^  the  credit  being  given  to  the  personal  security  of 
the  owners ;  except  the  ship  be  in  a  foreign  port,  in  which  case 

intermediate  rents,  growing  due  after  the  mortgage,  though  before  he  takes 
possession.  Moss  v.  Gallhnore,  Dough  266,  Freight  is  as  incident  to  the 
ownership  of  a  vessel,  as  rent  is  to  that  of  land :  as  the  Plaintiff  pays  all  his 
cspeocei,  she  is  entitled  to  all  gains.  This  is  to  be  considered,  as  between 
mortgagor  and  mortgagee;  though  a  set-off  between  the  Defendant  and  the 
mortgagor,  or  an  attachment  of  the  debt  in  London^  might  have  made  a  dif- 
ference, if  they  had  existed. 

Ckambre  for  the  Defendant — ^Tliis  u  a  contract  by  a  third  person,  not  for 
the  benefit  of  the  Plaintiil^  who  cannot  therefore  recover  in  her  own  name. 
It  bears  no  analogy  to  rent  issuing  out  of  land,  which  is  incident  to  the  re- 
version. The  cause  of  action  arises  on  a  personal  contract,  not  on  the  ship 
itself.  A  mortgagee  cannot  recover  rent  received  from  the  mortgagor.  Here 
the  mortgagor  has  been  in  the  enjoyment  of  the  whole,  and  the  caigo  was 
delivered  before  the  mortgagee  had  any  claim.  The  mortgagee  surely  cannot 
bring  actions  against  a  vendee  of  the  mortgagor  for  any  supply  of  goods,  4v. 
There  could  be  here  no  set-off  between  the  mortgagor  and  his  creditors,  if 
the  mortgagee  be  permitted  to  bring  this  action.  If  the  mortgagee  takes  the 
benefit  of  the  contracts  of  the  mortgagor,  he  ought  also  to  be  liable  for  any 
losses  that  might  happen,  which  is  not  contended.  If  MerryJSM  had  become 
a  bankrupt,  his  assignees  would  have  been  entitled  to  the  freight.  The 
Plaintiff  paid  the  wages,  ^e,  merely  to  get  possession  of  the  ship,  discharged 
of  any  lien  there  might  be  upon  it. 

Lord  Manstislo. — ^The  justice  of  the  case  struck  me  forcibly  at  first,  as  be- 
tween the  mortgagor  and  mortgagee :  but  the  mortgagor  is  no  party ;  the  action 
is  brought  after  the  mortgage,  against  a  person  who  contracted  with  the 
mortgagor.  This  action  must  be  founded  on  the  idea,  that  the  mortgagor  in 
possession  is  the  servant  and  agent  for  the  mortgagee,  which  is  not  the  case. 
Tili  the  mortgagee  takes  possession,  the  mortgagor  is  owner  to  all  the  world; 
he  bears  the  expences,  and  he  is  to  reap  the  profits. 

AsBHunsT,  J. — If  the  voyage  had  proved  unprofitable,  could  the  mortgagor 
have  recovered  against  the  mortgagee  die  expense  of  the  outfit  ?  Yet  this 
must  have  been  the  case  if  the  mortgagee  were  entitled  to  the  profits. 

BcLLxa,  J. — ^If  the  mortgagor  be  consided  as  agent,  he  must  be  so  through- 
out, and  then  the  mortgagee  would  be  answerable  for  every  loss,  damage,  ^. 
The  payments  by  the  Plaintiff  were  voluntary,  to  get  possession  of  the  ship 
free  from  any  liens,  and  are  at  most  but  evidence  of  the  mortgagee's  po^ 


Poitea  to  the  Defendant  (a). 

son  V.  Partam^  9  Taunt.  407.  Cue 
V.  Davidson^  5  M.  &  S.  79.  Affirmed 
on  error,  2  Brod.  &  B*  37d]. 
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(m)  [Bat  it  is  new  settled  that  the 
assignee  of  a  ship  is  entitled  to  the 
frd^t,  although  be  must  sue  for  it 
in  the  name  of  the  assignor.    Jforrt* 
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1789.     the  captain  is  allowed  to  hypothecate,  and  the  necessaries  ad^ 
'  vanced,  create  a  lien  on  the  ship  itself.     Salk.  34,  Justin  r. 

ogamti  Ballam.  2  P.  Wms*  367,  Watkinson  v.  Bemadiston{a)» 
xaKov.  Cockell  replied,  that  nothing  had  been  adduced  to  sAake  the 
authority  of  Rich  v.  Coef  which  was  decisive  on  this  point.  He 
also  urged,  that  Defendant  was  actual  owner  of  the  ship  by 
virtue  of  the  bill  of  sale,  and  had  a  right  to  sell  immediately, 
not  an  interest  becoming  absolute  at  a  future  time :  that  the 
deed  of  defeasance  was  a  distinct  conveyance,  and  related  to 
other  property.  But  even  if  the  Defendant  were  only  mort- 
gagee by  virtue  of  those  deeds,  yet  he  had  reduced  the  mort- 
gage into  possession  by  having  the  freight  assigned  to  him :  he 
might  also  have  recovered  on  the  policy  assigned  to  him  if  a 
loss  had  happened. 

Heath,  J.  {b) — As  we  both  agree  in  opinion  on  this  question, 
[119]  Aod  ^^^^  °o  doubt,  it  would  be  wrong  to  put  the  parties  to  the 
expense  of  a  second  argument  This  is  an  action  for  goods 
sold  and  delivered  for  the  use  of  the  ship  Three  Sisters^  and 
the  question  is,  whether  the  Defendant  be  such  an  owner  as  is 
liable  for  the  payment?  Palmer  on  the  6th  o(  February^  1787, 
executed  a  bill  of  sale  to  him,  and  on  the  same  day  another  deed, 
reciting  the  bill  of  sale,  with  a  defeasance. 

It  has  been  argued,  that  this  is  not  a  mortgage ;  but  though 
it  is  not  in  the  modern  form,  yet  it  is  like  an  antient  mortgage 
by  deed  absolute,  with  another  deed  of  defeasance ;  no  day  of 
payment  and  reconveyance  is  mentioned,  because  Vemoti  the 
Defendant  insisted  on  having  a  right  to  sell  the  ship  when  he 
pleased,  on  account  of  the  insolvency  of  Palmer.  From  the  na-^ 
ture  therefore  of  the  transaction,  and  the  circumstances  attend- 
ing these  deeds,  the  assignment  of  the  ship  to  the  Defendant  was 
in  reality  a  mortgage. 

Then  the  question  is,  whether  a  mortgagee  out  of  possession 
is  answerable  for  goods  furnished  for  the  use  of  the  ship?  Now, 
though  the  owners  are  bound  by  the  contracts  of  the  captain,  he 
b^ing  their  agent,  yet  the  mortgagee  is  not  such  an  owner  till 
he  has  possession.  The  case  ot  Richv.  Coe  is  only  applicable 
to  the  present,  inasmuch  as  there  Haroxxnlf  who  had  hired  the 
ship,  was  not  liable  for  necessaries,  but  was  considered  merely 
as  the  agent  for  the  real  owners*  The  cases  of  Eaton  v.  Jaques, 

(a)  See  also  Witkhu  v.  Camiickael,         (&)  Lord  Loughborough  and  Mr« 
Dougl.  101.  JufUce  Gould  were  both  abienL 

WalAcr 
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Walker  v.  JteeveSf  and  Chinnery  v.  Blackhume^  are  in  point  to     ]  789. 
shew,  that  the  mortgagee,  out  of  possession,  is  not  answerable 
for  the  contracts  of  the  mortgagor. 

Wii-soN,  J. — The  only  question  is,  whether  the  conveyance 
to  Vernon  were  absolute,  or  only  by  way  of  security?  No  one, 
I  think, 'who  reads  these  deeds,  can  have  any  doubts  of  its  being 
a  mere  mortgage  for  a  loan  of  money.  Here  is  a  bond  for  SOOO/. 
conditioned  for  the  payment  of  1500/.  lent  by  Vernon  to  Palmers 
a  warrant  of  attorney,  and  judgment  entered  on  it ;  then  a  con- 
veyance of  the  ship  by  a  bill  of  sale,  in  consideration  of  the 
same  sum  of  1500/.  and  as  a  farther  security,  a  deed  of  assign- 
ment with  a  defeasance  annexed.  In  this  deed  of  assignment 
there  is  no  covenant  for  a  reconveyance,  because  as  an  addi- 
tional security,  Vernon^  the  Defendant,  stipulated  for  a  power 
to  sell  the  ship,  at  any  time,  without  further  leave  from  Palmer. 
It  was  understood  hy  Palmer  to  be  merely  a  pledge  for  the  money 
due,  as  he  contracted  for  freight,  after  the  conveyance  to  Ver^ 
non:  for  if  that  conveyance  had  been  absolute,  he  could  not 
properly  make  a  contract  for  freight  On  the  7th  of  August, 
Vernon  takes  possession,  till  which  time.  Palmer  was  the  pos-  [  1^0  ] 
sessor,  subject  to  Vemoriz  claim,  who  was  not  liable  till  he  had 
actual  possession.  The  owners  of  a  ship  are  liable  for  furniture 
and  necessaries,  because  they  receive  the  immediate  benefit  of 
the  freight}  and  it  is  for  that  reason,  the  contracts  of  the  captain 
are  binding  upon  them,  he  being  their  agent  or  servant.  But 
the  cases  which  have  established  this  to  be  law,  do  not  affect  a 
mortgagee  not  in  possession,  who  cannot  be  considered  as  an 
owner,  nor,  as  such,  entitled  to  the  freight  The  case  of  Chin" 
nery  t.  Blaekbume  was  decided  on  the  ground,  that  as  a  mort- 
gagee oat  of  possession,  was  not  liable  to  the  charges  of  the 
ship,  so  he  was  not  entitled  to  the  freight. 

Postea  to  the  Defendant. 


Frost  against  Eyles  and  Jaques. 

lM[OTION  to  set  aside  proceedings  for  irregularity,  the  name 
of  the  Filazer  not  being  on  a  common  capias.    But  the 
Court  held  the  proceedings  regular,  the  addition  of  the  Filazer's 
name  not  being  necessary. 

Rule  discharged  with  costs. 
▼OL.  I.  K  Botid, 


Mqndayf 
Feb,  9tk. 

It  is  not  ne- 
cessary to 
add  the  name 
of  the  Fi- 
lazer to  a  ' 
common  ca^ 
piau 
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1789.         Bond^  Serjt.,  for  the  Plaintiff,  and  Adair,  Serjt.,  for  the  De- 
—     fendant. 

Faost 

o(iaifist 

Ev  I.  KS  fBSBSSSiaSSSSSSSSSmmmA 

and  • 

Tues^day  Anderson  ogalnst  Hayman. 

Feb.  lOM. 

A  tradesman  ^HE  Plaintiff  was  a  woollen  draper  in  lA)ndcm,  and  employed 
delivers         -*-    ^^g  BifRn  as  a  rider  to  receive  orders  from  his  customers 

goods  to  A,  •*'  -rxni  •  •I'Tk'yy*  »>k» 

at  the  re-  in  the  couutry.  The  Defendant  meeting  with  Biffin  at  Deal^ 
creriii  of  p  desired  him  to  write  to  the  Plaintiff,  requesting  him  to  supply 
who  says,  the  Defendant's  son  (who  traded  to  the  West  Indies)  with  what- 
deiixery,  "/  cvcr  goods  he  might  want,  on  his,  the  Defendant's  credit,  and  at 
wUihebouiid  jj^g  same  time  said,  "  Use  my  £on  well,  charge  him  as  low  as 

fnr  the  pay^  t      t  /• 

'meni  of  Vie  "  possible,  and  /  mil  be  hound  for  the  payment  of  the  money,  as 
rsoor-oC"''  ">'•  ^^  800/.  or  1000/."  Biffin  accordingly  wrote  to  the  Plain- 
1000/."  tiff  the  following  letter,  "  Mr.  Hayman  of  this  town  says  his 
mise  of  5.  "  soil  will  Call  on  you  and  leave  orders,  and  he  has  promised 
notbein^in  «  ^^  j^  gee  you  paid,  if  it  amounts  to  1000/.,  Mr.  William 

wntJiig,  IS  . 

void  by  the     "  Pitchcs  was  also  present  as  a  witness/* 

frauds!  if  it  *"  -^'  ^'  ^^  ^^^^  ^^^  ISmouths  Credit,  and  pay  in  6  or  8 
appear  that     «  months,  expects  discount  in  proportion,"     Soon  after,  the  son 

credit  was 

given  to  ^.    received  goods  from  the  Plaintiff  to  the  amount  of  800/.,  which 

M  well  as      ^»ere  delivered  to  him  in  consequence  of  the  abovementioned 

[  *12i  ]    order  from  the  father.     The  son  was  debited  in  the  Plaintiff's 

books,  and  being  applied  to  for  payment,  wrote  an  answer  to  the 

Plaintiff  as  follows: 

"  Your  favour  of  the  27th  past  has  been  forwarded  to  me 
"  from  Ostend  by  my  clerk,  in  answer  to  which,  I  can  only  say, 
"  that  I  understood  your  credit  for  the  goods  was  12  months 
"  which  was  also  mentioned  by  your  rider  to  my  father.  I  shall 
**  at  this  rate,  make  you  remittances  for  the  different  parcels  as 
**  they  come  due,  and  remain,  ^c. 

"  Thos.  Hayman,  Jun.** 
He  afterwards  became  a  bankrupt,  and  this  action  was  brought 
against  the  father,  to  recover  the  value  of  the  goods. 

The  declaration  contained  seven  counts;  the  first  was  on  an 
agreement  by  the  Defendant  to  pay,  &c.  in  consideration  that 
the  Plaintiff  would  sell  the  goods  to  his  son.  2d.  Qsiantum 
valebant.  3d.  Goods  sold  and  delivered  to  the  son  at  the  re- 
quest of  the  Defendant.     4th.  Quantum  meruit*    5th.  Money 

(fl)  [Ace,  Dixon  v.  SroomJSeld,  2  Chitty'ii  Rep.  905,] 

paid 
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paid  to  the  use  of  the  Defendant,  6th.  Goods  sold  and  delivered      1789* 
to  the  son,  on  a  promise  by  the  Defendant  to  see  the  Plaintiff  ^^„„^^^ 
paid^  to  the  amount  of  800/.     7th.  Same  promise  on  a  quantum      againit 

Hayman. 

mcnut. 

Plea  general  issue.  Mr.  Justice  Heathy  ivho  tried  the  cause, 
directed  the  jury  to  consider,  whether  tiie  Plaintiff  gave  credit  to 
the  Defendant  aloney  or  to  him  together  with  his  son;  that  in  the 
former  case,  they  should  find  a  verdict  for  the  Plaintiff;  in  the 
latter,  for  the  Defendant;  being  of  opinion,  that  if  any  credit 
was  given  to  the  son,  the  promise  of  the  Defendant,  not  being  in 
writing,  was  void  by  the  statute  of  Frauds.  A  verdict  was  found 
for  the  Defendant. 

A  rule  was  obtained  to  sliew  cause,  why  this  verdict  should  not 
be  set  aside,  and  a  new  trial  granted. 

Against  this  rule,  Bond^  Serjt.,  relied  on  the  case  otMatson  v. 
Wharam,  2  Term  Rep.  B.  R.  80. 

On  behalf  of  the  rule,  Le  Blanc  and  Runnington,  Serjts.,  said 
that  in  Matson  v.  Wluiram  the  undertaking  was  collateral, 
but  here  it  was  direct,  the  original  credit  being  given  to  the 
Defendant ;  and  cited  the  cases  of  Birhnyr  v.  Darnell^  1  Salk. 
27.  and  Motabrey  v.  Cunningham^  mentioned  in  Jones  v.  Cooper^  [  1^2  ] 
Caa>p.  228* 

But  the  Court  were  clearly  of  opinion  that  this  promise,  not 
being  in  writing,  was  void  by  the  statute  of  Frauds,  as  it 
appeared  from  the  evidence  of  the  letter  offlai/man  the  younger, 
that  credit  was  given  to  him,  as  well  as  to  the  Defendant. 

Rule  discharged. 


T 


Griffin  against  Eyles,  Warden  of  the  Fleet.         Tuetday, 

°  '  Feb.  lOlk. 

HE  Plaintiff  having  in  Michaelmas  Term  last,  recovered  judg-  An  attorney 
ment   against  the  Defendant  for  252/.  5s.  5d,  in  an  action  f^jJi,buiof 
of  debt  for  the  escapeof  one  Jaques^  (a  prisoner  charged  in  execu-  costl^  on 
tion  at  the  suit  of  the  Plaintiff)^  sued  out  wji.fa.  directed  to  the  vied  by  the 
sheriff  of  Surrey^  who  made  tt' levy,  to  that  amount,  on  the  De-  «*»eriff  under 

*^  .  .  ***  execa- 

fendant's  goods.     Soon  after,  the  Defendant  gave  notice  to  the  tion  on  a 
sheriff^  to  retain  the  money  levietl,  stating  that  he  should  make  ^,IJ^II^^by 
an  application  to  tlie  Court  to  ^et  aside  the  proceedings  for  irre-  *»*»»  ^^^^ 

btled  to  have  it  paid  over  to  binOf  notwithstanding  the  sheriif  has  bad  notice  from  the  party  against 
v^om  the  execution  issued  to  retain  the  money  in  his  hands,  and  that  the  court  would  be  moved  to  set 
aside  the  Judgment  for  irregularity ;  and  notwithstanding  a  docket  has  been  struck  against  the  client 
broimng  a  bankrupt. 

K  !2  gularity. 
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Grifkim 
Eyles. 


gularity.    On  the  receipt  of  this  notice,  the  sheriff  refused  ta 
pay  the  money  to  the  Plaintiff's  attorney,  who  demanded  it  In 
consequence  of  which,  the  attorney  obtained  a  rule  to  shew 
cause  why  the  sheriff  should  not  pay  to  him   the  money  in 
question,  with  interest,  from  the  time  it  was  levied,  on  an  affi- 
davit, which  stated,  amongst  other  things,  that  the  whole  sum 
was  due  to  him  for  his  bill  of  costs,  as  attorney  for  the  Plaintiff; 
viz.  part  for  the  debt,  for  which  Jaques  was  taken  in  execu* 
tion,  (which  was  the  amount  of  costs  taxed  in  an  action  brought 
by  Jaques  against  the  present  Plaintiff  in  the  Exchequer,)  and 
the  remainder  for  the  costs  taxed  in  the  action  in  this  court 
against  Eyles  for  the  escape  of  Jaques. 

Against  the  rule  ^(fair  and  Runningtortj  Serjts.,  urged,  that  the 
sheriff  had  done  right  in  retaining  the  money,  because  a 
docket  had  been  struck  against  the  Plaintiff,  who,  after  he  re- 
covered judgment,  became  a  bankrupt. 

Bondj  Serjt,  in  support  of  the  rule,  relied  on  the  cases  of  7W- 
mn  V.  Gibson,  3  Atk.  720.  ©nd  Welch  v.  Hole,  Dough  226  (a). 

On  the  authority  of  these  cases,  particularly  of  the  last,  the 
Court,  after  consideration,  made  the 

Rule  absolute  with  costs, 
leaving  out  that  part  which  respected  interest  for  the 
money;  and  said,  that  the  circumstance  of  the 
docket  being  struck,  was  immateriah 

(a)  [838.  Edit.  1790.] 


Tuesday 
Feb.  lOth. 

JheFain- 
tUf  has  the 
vboleoftbe 
tenn,  next 
to  tbftt  ID 
which  issue 
is  joined,  to 
try  bis  cause 

[•1£3J 


o 


•  Baker  against  Newman. 

N  the  third  of  February  in  this  term,  Lawrence^  Serjt, 
moved  for  a  rule  to  shew  cause  why  judgment,  as  in  case 
of  a  nonsuit,  should  not  be  entered,  on  an  affidavit  stating  that 
issue  was  joined  in  Michaelmas  term  last,  and  that  the  Plaintiff 
had  not  proceeded  to  trial.  On  a  subsequent  day,  Adair^  Serjt*, 
shewed  for  cause  an  affidavit  on  the  part  of  the  Plaintiff,  stating, 
thatissue  was  in  fact  joined  on  the  7th  oi  December,  in  Michaelmas 
vacation,  and  that  a  note  dated  the  25th  of  January  had  been 
sent  to  the  Defendant's  attorney,  purporting  that  the  Plaintiff 
could  not  proceed  to  trial,  on  account  of  the  absence  of  some  of 
his  witnesses.     On  this  day  the  Court  said  the  application  was 


(a)  [See  FrampUm  v.  Payne^  on/tf,  p.  65.] 


premature 
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premature  {a)f  as  the  Plaintiff  bad  the  whole  of  the  term, 
next  after  that  in  which  issue  was  joined,  to  proceed  to  trial 
in,  and  therefore 


(a)  There  were  other  dajs  appoint- 
ed for  sittings  in  the  term,  after  the 
sd  of  February.  Qturr^,  whether 
the  defendant  would  not  have  been 


Discharged  the  rule  with  costs. 

entitled  to  judgment,  as  in  case  of  a 
nonsuit,  if  he  had  waited  till  the  end 
of  the  term  before  he  made  his  mo- 
tion? 


1 78.9. 

Bakek 

against 

Nxift*xAy. 


FOLLIOTT   against  OgDEN.  Tuetdc^ 

Feb.  loth. 

T\EBT  on  bond,  dated  New    York,  October  10,  1769,  for  j.^nds. 
4000/.  of  current  money  of  the   province  of  New    York  ^jjjf^^'j^  ^f 
in  Nm-th  America,  being   2250/.   of  lawful  money  of  Great  tiie  United 

-n   'a    '  States  of 

^ritatn.  America, 

Plea,  after  Oyer,  (by  which  it  appeared  that  the  Defendant,  ^^"^  *^o«« 
one  Richard  Morris,  and  Lewis  Morris  were  jointly  and  severally  colonies  of 
bound,}  1st.  Richard  ^nd  Lewis  Morris  solverunt  post  diem.    2d.  ^'^[^'^ 
Defendant  solvit  post  diem.    3d.  That  at  the  time  of  making  the  fore  the  war 
said  writing  obligatory,  the  Plaintiff,  Richard  Morris,  Lewis  tween°t"he 

two  coun- 
tries, B.  ex- 
ecutes a 
bond  to  A, 
During  the 

day,  the  said  sum  of  money,  &c.  being  due  and  unpaid,  &c.  and  ^<^r*  >fter 
the  Plainti£F  then  residing  ^t  New  York,  then  being  one  of  the  tionofinde- 
United  States  of  America,  by  a  law  of  the  State  of  New  York,  gf"^^  ^ 
he  was  ipso  facto  attainted  of  the  offence  of  adhering  to  the  grass,  both 
enemies  of  the  said  State  of  New  York,  and  all  and  singular  the  JJ'^^^edT 

their  pro- 
perty confiscated,  and  vested  in  the  respective  States,  of  which  theywereinhabitantSibythekgisUitiveactsof 
those  States,  and  a  fund  provided  for  payment  of  the  debts  of  B,  A,  may  maintain  afKtcUon  on  the  bond 
^aaut  B.  in  England,  The  several  acts  of  attainder  and  confiscation,  being  passed  by  Sovereign  In- 
dependent State*,  do  not  disable  A,  from  suing,  nor  exempt  B.  from  being  sued  in  England,  Neither 
b  h  a  good  plea  in  bar  of  an  action  at  law,  that  an  ample  fund  was  provi^  out  of  the  effects  of  B.  for 
the  payment  of  his  debts,  to  which  A,  might  and  ovght  to  have  resorted,  and  heenjmdf  though  it  may  be 
agrottiidforretiefin  equity  (a). 


Morris,  and  the  Defendant,  were  severally  and  respectively 
persons  residing  within  the  United  States  o{  America,  and  *  con- 
tinued so,  &c.  till  after  the  22d  of  October  1779»  that  on  that 


(«)  [Tbis  judgment  was  affirmed  by 
this  Court  of  K.  B.  on  a  writ  of  error, 
TVm.  30  Geo.3,  2  T.  R.  B.  R.  726.  but 
on  gromnb  different  from  those  on 
which  the  Court  of  C.  P.  had  pro- 
ceeded ;  the  Court  of  K.  B.  holding 
that  the  acts  of  confiscation  passed  in 
the  several  states  of  North  America 
after  the  declaration  of  independ- 
ence,  and  before  the  treaty  of  peace, 
Inr  which  this  country  acknowledge 
their  independence,  were  to  be  con- 
sidered as  a  nullity  in  the  Courts  of. 
Law  here.    The  judgment  of  the 


Court  of  K.  B.  was  affirmed  in  Dom,    r  *  1 24  1 

Proc.  25  Feb.   1792.    See  4  Part. 

cases  (Syo.)  111.  and  the  note  there; 

see  also  the  case  of  Dudley  v.  FoUiott, 

£.  30  Geo,  3.    3  T.  R.  B.  R.  584. 

where  the  Court  of  K.  B.  having  no 

doubt  on  the  law,  and  thinking  that 

it  would  lead  to  improper  discussion, 

would  not  permit  the  question  to  be 

argued.    See  Doe  d.  Thomas  v.  Ack" 

lam^  2  B.  &  C.  779.   Wotfy.  Oxhotm^ 

6  M.  &  S.  92.,  see  also  Qta'a  v.  Keefe^ 

pott.  vol.  ii.  p.  5^.] 

estate^ 
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1789.     estate^  both  real  and  personal^  held  or  clamed  by  him^  on  the  2€d 

jj; '      of  October  1 779  was  forfeited  to  and  vested  in  the  people  of  New 

against  York,  which  said  law  of  the  said  State  of  New  York^  from 
OoosK.  thenceforth  hitherto  hath  been,  and  still  is,  in  full  force  and 
effect,  and  that  the  said  writing  obligatory,  and  all  the  money 
due  thereon,  became  and  was,  and  from  thenceforth  hitherto 
hath  remained  and  continued,  and  still  is  forfeited  to^  and  vested 
in  the  people  of  the  said  State  of  New  York,  &c. 

4th.  That  at  the  time  of  the  making  the  said  writing 
obligatory,  the  abovementioned  parties  were  resident  within  the 
United  States  of  America^  that  the  Defendant  was  bound  only 
as  a  surety  for  the  said  Richard  and  Lewis  Morris^  that  the 
Defendant^  at  the  said  time,  &c.  was  resident  in  the  State  of 
New  Jersey y  then  being  one  of  the  Uniteil  States  of  America^  and 
in  possession  of  real  and  personal  property,  more  than  siifficient  to 
pay  the  said  sum  of  40O0/.  and  his  other  debts,  that  on  the 
2d  of  January  17799  being  so  possessed,  &c.  he  was  attainted 
according  to  the  laws  and  statutes  of  the  said  State  of  New  Jersey^ 
of  adhering  to  the  enemies  of  the  said  State,  and  thereby  a// A/s 
real  and  personal  estate^  within  the  said  State  of  New  Jersey^  was 
forfeited  to^  and  vested  in,  the  said  State  of  New  Jersey  for  ever ; 
that  it  was  provided  by  the  said  State  of  New  Jersey,  that  the 
property  of  the  Defendant  so  forfeited  to,  and  vested  in  the  said 
State)  was  in  the  first  place  made  liable  to  the  payment  of  all  his 
debts,  and  demands  against  him ;  that  in  consequence  of  his 
attainder,  all  h;8  property  was  seized,  which  at  the  time  of  the 
seizure  was  more  than  sufficient  to  pay  the  said  sum  ofMOOL  and 
all  his  other  debts ;  that  after  his  attainder,  the  Plaintiff'  was 
at  liberty  to  make,  and  might  have  made  demand  of  the  State  of 
New  Jersey,  of  the  said  sum  of  money  due  to  him  upon 
the  said  writing  obligatory,  against  the  real  and  personal  estates 
of  the  Defendant  so  forfeited,  &c  and  might  have  been  paid 
thereout. 

5th,  to  the  same  effect  as  the  4th,  but  reciting  more  par- 
ticularly the  several  acts  of  attainder,  and  confiscation,  passed  by 
[  K5  ]    ^^®  State  of  Nexv  Jersey,  against  the  Defendant,  and  that  the 
Plaintiff^  might  and  ought  to  have  demanded  payment  of  the  bond 
from  that  State,  &c. 

Replication. — Lsue  tendered  on  the  1st  and  2d  pleas.  To  the 
Sd  plea,  that  at  the  time  of  making  the  said  supposed  law  of 
thie  State  of  N^w  York,  id  that  plea  mentioned,  the  said  State 

,  waa 
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FoM.lOTt 

against 


was  noi  one  of  the  United  States  of  America^  but  was  one  of  his     J  789. 
Mojestj/'s  colonies  in  Axnevicay  then  in  open  rebellion  against  liis 
Majestyy  &c.  General  demurrer  to  the  4th  and  5th  pleas. 

Rejoinder. —  Issue  joined  on  the  1st  and  2d  pleas.  To  the 
Sd  replication,  that  before  tlie  making  of  the  said  law  of  the 
State  of  New  York,  in  the  Sd  plea  mentiohed,  to  wit,  on  the 
4\h  of  Juli/j  1776,  the  several  colonies  in  America  (mentioning 
them  all  by  name,  and  among  them  New  York  and  New  Jersey) 
separated  themselves  from  the  government  and  crown  of  Great 
Britain^  and  united  then)$elves  together,  and  were  by  the  people 
of  the  said  respective  colonies  in  Congress,  declared  and  made 
free  and  independent  states,  by  the  name  and  style  of  the  United 
States  of  America^  and  to  have  full  power  to  do  all  acts  and 
things  xohich  independent  states  of  right  may  do ;  that  on  lie 
^A  o(  September,,  1783,  by  the  definitive  treaty  of  peace  and 
friendship,  made  and  signed  at  Paris  on  that  day,  between  his 
Majesty  and  the  said  United  States  of  America,  his  Majesty 
acknowledged  the  said  United  States  o(  America  to  be  free,  so- 
vereign, and  independent,  states,  and  treated  with  them  as  such; 
and  by  the  said  treaty,  Vie  several  laws  which  had  been  made, 
and  passed  by  the  legislatures  of  the  said  respective  states,  after 
their  declaration  of  independence,  for  the  confiscation  of  the 
property  of  persons  yi'MhiTi  the  said  respective  states,  were  re* 
cognized  and  admitted  to  be  valid;  and  that  before  the  making 
of  the  said  law  of  the  State  of  New  York,  to  wit,  on  the  4th 
of  July f  1776,  and  from  thence  continually  hitherto,  the  said 
United  States  became,  and  were  divided  from  his  Majesty's  do- 
minion and  government,  and  absolutely  independent  thereof^ 
and  that  long  before,  and  at  the  time  of  making  the  said  law  of 
the  said  State  of  New  York,  and  from  thence  hitherto,  the  people 
of  the  said  state  have  exercised,  and  still  do  exercise,  sovereign- 
ty, legislation,  and  government,  within  the  said  State  of  New 
York,  separate  and  distinct  from  the  legislation  and  government 
of  Great  Britain,  and  that  the  said  law  of  the  said  State  of  New 
York,  from  the  time  of  the  making  thereof,  hitherto  hath  been  [  126  ] 
and  still  is  in  full  force  and  effect,  &c. 

Joinder  in  demurrer  to  the  4th  and  5th  pleas,  &c. 

Surrejoinder. — That  by  the  treaty  of  peace,  the  said  several 
laws,  &c.  were  not  recognized  and  admitted  to  be  valid,  &c. 

Rebutter. — ^That  by  the  first  article  of  the  treaty,  his  Bri* 
tannic  Majesty  acknowledges  the  said  United  States  to  be  free, 

sovereign 


'        •    ■ 
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1789.     sovereign  and  independent  States,  and  treats  with  them  as  such: 
p  ^^        that  by  the  5th  article  of  the  treaty,  it  was  agreed  between  bis 

againtt  Majesty,  and  the  United  States  of  America^  that  the  Congress 
should  earnestly  recommend  it  to  the  legislatures  of  the  re- 
spective States,  to  provide  for  the  restitution  of  all  estates, 
rights,  and  properties,  which  had  been  confiscated,  belonging 
to  real  British  subjects,  and  also  the  estates,  rights,  and  pro- 
perties, of  persons  resident  in  districts  in  the  possession  of  his 
Majesty's  arms,  and  who  had  not  borne  arms  against  the  said 
United  States ;  and  that  persons  of  any  other  description,  should 
have  free  liberty  to  go  to  any  part  of  any  of  the  thirteen  United 
States,  and  therein  remain  twelve  months  unmolested  in  their 
endeavours  to  obtain  restitution  of  such  of  their  estates,  rights, 
and  properties,  as  might  have  been  confiscated;  that  Con- 
gress should  also  recommend  to  the  several  States  a  reconsi* 
deration  and  revision  of  acts  and  laws,  &c.  and  should  also 
earnestly  recommend  to  the  States,  that  the  several  estates, 
rights,  and  properties,  of  such  last-mentioned  persons,  should 
be  restored  to  them,  they  refunding  to  any  persons,  who  might 
be  then,  at  the  time  of  making  the  said  treaty,  in  possession, 
the  bondjide  price  (where  any  had  been  given)  which  such  per- 
sons might  have  paid  in  purchasing  the  said  estates,  rights,  or 
properties,  since  the  confiscation,  &c«  and  that  no  persons  who 
then  had  any  interest  in  confiscated  lands,  either  by  debts  or 
otherwise,  should  meet  with  any  impediment  in  the  prosecution  of 
their  just  rights^  that  the  Plaintiif,  at  the  time  of  making  the 
said  law  of  the  State  of  New  York^  and  of  the  signing  the  defi- 
nitive treaty,  was  resident  in  a  district  in  the  possession  of  his 
Majesty's  arms,  within  the  State  of  New  York,  and  had  not 
borne  arms  against  the  said  United  States ;  and  also  that  by 
the  6th  article  of  the  treaty,  it  was  agreed,  that  there  should  be 
no  future  confiscations  made,  nor  any  prosecutions  commenced 
against  any  person  by  reason  of  the  part  which  he  might  have  ' 
taken  in  the  then  war,  and  that  no  person  should  swffer  any  fu^ 
[  127  ]  ture  loss,  either  in  his  person,  liberty,  or  property,  and  that 
those  who  might  be  in  confinement  on  such  charges,  at  the 
time  of  the  ratification  of  the  treaty,  should  be  immediately  set 
at  liberty,  and  the  prosecutions  so  commenced  should  be  dis- 
continued. Sec. 

General  demurrer  to  the  rebutter,  and  joinder  in  demurrer. 
This  cause  was  argued  in  Easter  Term  1786,  by  TVa/son, 

Scrjt, 
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Seijt^  for  the  Plain tifi^  and  Le  BlanCj  Seijt.,  for  the  Defendant^  1789!: 
and  a  second  time  in  the  present  term,  by  Lawrence^  Serjt.,  p~j~~ 
for  the  Plaintifiv  and  Adair^  Seijt,  for  the  Defendant.  The  agamtt 
arguments  on  the  part  of  the  Plaintiff,  were  in  substance  as  fol-  ^^^* 
low: — 

The  two  material  questions  which  arise  on  these  pleadings 
are,  1.  Whether  under  the  circumstances  of  this  case  the  Plain* 
tiff  had  a  right  to  sue;  2.  Whether  under  those  circumstances, 
the  Defendant  was  liable  to  be  sued  in  England  on  a  bond 
made  in  America? 

The  first  question  may  be  resolved  by  considering  the  effect  of 
the  act  of  attainder  and  confiscation  passed  against  the  Plaintiff 
by  the  State  o(  New  York:  the  second,  by  considering  the  ef- 
fect of  the  like  acts  of  the  State  of  Neto  Jersey^  passed  against 
the  Defendant.  Now  these  acts  having  been  made  by  persons 
who)  at  the  time  of  making  them,  were  subjects  in  open  rebel- 
lion, must  have  been  at  that  time  void.  If  they  were  allowed 
to  be  valid,  it  would  follow  that  the  acts  of  rebels  are  binding, 
in  proportion  to  the  violence  of  their  rebellion.  Laws  can  only 
bind  those  who  are  subject  to  them ;  but  no  one  can  be  legally 
subject  to  the  acts  of  rebels.  Although  in  this  country,  the 
protectorship  of  Cromwell  continued  many  years  in  possession 
of  sovereign  authority,  yet  it  was  necessary  at  the  Restoration, 
to  pass  a  law  (a)  expressly  to  confirm  such  proceedings  of  the 
commonwealth,  as  were  thought  proper  to  be  confirmed,  all 
others  being  void,  having  been  made  by  rebels.  An  usurped 
power  can  make  no  valid  laws,  as  long  as  efforts  are  made,  to 
reduce  those  who  usurp  it,  to  obedience.  Continued  efforts 
were  made  by  Great  Britain  to  bring  America  to  submission, 
long  after  the  acts  in  question  were  passed.  It  is  laid  down  by 
Puffindofff{b),  that  **  If  the  constitution  of  a  state  be  altered 
*^  by  an  unjust  rebellion,  the  liberty  thus  usurped,  continues  so 
^*  long  unlawful,  as  the  rightful  prince  shall  labour  to  reduce 
**  the  rebels  to  obedience,  or  at  least,  shall  by  solemn  declara-  [  128  ]] 
**  tion  protest,  and  preserve  his  right  over  them."  The  De- 
fendant does  not  indeed,  in  his  rejoinder,  insist  on  the  sovereign 
authority  of  the  State  of  New  Yorkj  at  the  time  of  passing  the 
law  against  the  Plaintiff,  but  relies  on  the  subsequent  treaty  of 
peace  to  confirm  that,  together  with  the  other  laws  of  attainder 
and  confiscation.    But  the  treaty  could  not  have  this  effect. 

(a)  IS  Csr.  8.  c.  18.  {b)  Libi  7.  c.  7.  «.  5. 

It 
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1789.     '^  could  not  mean  to  ratify  those  acts  which  were  done  by  the 

Americans  in  a  state  of  rebellion,  and  at  a  time  when  this 

ogpinu  country  was  labouring  to  reduce  them  to  obedience ;  it  takes 
OoDKK.  notice  of  such  acts,  but  does  not  imply  a  retrospective  con- 
firmation of  them.  But  supposing  the  design  of  the  treaty  had 
been  to  confirm  them,  yet  the  king  had  no  such  power.  The 
crown  cannot  ratify  acts  of  violence,  without  the  consent  of  the 
subject,  expressed  by  passing  a  law  for  that  purpose.  The  so- 
vereign of  a  state  may  abandon  such  of  his  subjects  as  he  is 
unable  to  protect  or  govern,  but  he  cannot  deprive  them  of  the 
legal  rights  of  that  society  into  which  they  originally  entered : 
he  cannot  force  them  to  submit  to  the  authority  of  another 
state.  Vaiel^  liv.  1.  c.  18.  s,  195.  Puffendorffj  lib.  8.  c.  5.  «.  9*  So 
in  the  present  case,  the  king  had  no  power  to  confirm  the  at- 
tainder of  loyal  subjects  of  his  government,  made  while  they 
were  under  the  protection  of  Great  Britain^  to  vest  their  pro- 
perty in  the  American  States  by  ratifying  the  confiscation  of  it, 
nor  to  deprive  them  of  the  benefit  of  their  personal  remedies 
and  engagements.  If  this  bond  therefore  had  been  actually 
seized  by  the  people  of  New  York,  it  could  not  have  been  con- 
tended that  the  PlaintifPs  right  of  action  was  taken  away  by 
the  seizure  made,  Jlagrante  bello,  and  before  any  acknowledg- 
ment of  the  lawfulness  of  the  power  making  it ;  but  as  the  bond 
was  not  seized,  as  it  was  never  divested  out  of  him,  and  as  he 
is  still  possessed  of  it,  clearly  no  principle  of  law  can  prevent 
his  suing  upon  it  in  England.  He  could  not  have  brought  an 
action  in  America^  being  there  proscribed,  and  therefore  had 
not  his  choice  of  a  double  remedy.  But  admitting  the  legality 
of  the  proceedings  against  the  Plaintiff,  the  Defendant  cannot 
take  advantage  of  the  criminal  laws  of  a  foreign  country.  A 
mere  assignment  of  property  might  be  acknowledged,  but  the 
vindictive  acts  of  one  state  cannot  be  enforced  in  anotlier;  it 
being  a  principle  of  the  law  of  nations, 'that  a  criminal  can 
only  be  punished  by  that  state  whose  laws  he  has  offended, 
r  129  1  ^^^'>  ^^^*  1.  c.  19.  5.  2S2.  But  if  this  plea  were  allowed,  of 
the  disability  of  the  Plaintiff  to  bring  the  action,  offences  com- 
mitted by  him  in  America  would  be  punished  in  England. 

The  second  question  may  be  answered,  by  examining  whether 
the  Defendant  can  avoid  the  PlaintifTs  demand,  by  pleading  his 
own  attainder,  and  the  confiscation  of  his  property.  At  the 
time  when  the  contract  was  made,  the  Plaintiff  had  a  right  of 

action ; 
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tcdon;  this  right  was  personal  and  transitory,  it  continued  in      1769. 
him  as  Ions  as  the  bond  remained  in  his  possession  unsatisfied,    Z 

^  ...  FOLLIOTt 

and  was  not  divested  by  any  situation,  in  which  the  property  of  offohat 
the  Defendant  was  placed.  The  Plaintiff  is  not  stated,  in  this  ^^■^^ 
plea,  to  have  been  guilty  of  any  offence ;  the  Defendant  relies 
on  his  own  treason  against  the  Stute  of  New  Jersej/.  Now  ad** 
mitting  his  attainder  and  the  confiscation  of  his  effects  to  be 
legal,  the  object  of  those  acts  was  punishment,  not  reward,  to 
distress,  rather  thain  to  favour.  They  did  not  mean  to  prevent 
a  creditor  from  bringing  a  personal  oction,  or  to  destroy  any 
contract  made  by  him  with  the  Defendant.  Care  was  taken, 
ra  the  first  place,  that  his  debts  should  be  paid,  but  if  he  be 
suffered  to  avail  himself  of  this  defence,  the  design  of  these 
laws  of  New  Jersey  will  be  inverted;  the  debtor  will  receive 
the  benefit  of  them  by  avoiding  the  payment  of  a  just  debt,  and 
the  creditor  will  be  deprived  of  a  provision,  expressly  made  in 
his  favour.  A  proscribed  American  is  not  entitled  to  greater 
privileges  than  any  other  British  subject.  There  is  no  ground 
in  the  law  of  England  to  exempt  an  attainted  person  from  his 
engagements ;  though  he  be  legally  dead  to  every  other  purpose, 
he  is  alive  to  that  of  being  sued,  and  may  be  served  with  pro^ 
cess  for  debt  while  in  prison,  though  his  whole  estate  be  con- 
fiscated ;  otherwise  he  would  have  a  privilege  which  the  law 
never  intended.  Hffwk.  P,  C.  b,  2.  c.  36.  5.  5.  A  bankrupt  for- 
feits the  whole  of  his  property,  but  would  be  liable  to  be  sued, 
if  it  were  not  for  the  provisions  of  a  positive  statute.  But  the 
Defendant  farther  insists,  that  his  forfeited  property  was  more 
than  sufficient  to  discharge  this,  with  his  other  debts,  and  to 
that  fund,  the  Plaintiff  might,  and  ought  to  have  resorted. 
Supposing  this  to  be  true,  it  is  not  a  bar  to  the  present  action; 
it  shews  only  that  the  Plaintiff  had  another  remedy,  but  does 
not  take  away  his  right  of  choosing  which  remedy  he  would 
pursue:  it  can  be  no  defence  at  law,  whatever  it  may  be  in 
equity.  Bannister  v.  TrusseUj  Cro.  Eliz.  516.  Hornby  v.  Haul'- 
dUcK  Andr.  40.  Houldiich  v.  Mist^  1  P.  Wms.  €95.  Kempe  t  190  ] 
T.  AntiU^  ^Browne  11.  Wright  v.  Nutty  in  Cane.  Jan.  23. 
1788  (a).  But  in  fact,  the  fund  set  apart  for  the  payment  of 
the  Defendant's  debts,  was  not  solvent  to  the  Plaintiff,  who 
was  proscribed.  He  brings  his  action  here,  to  obtain  that 
StttisfMlion  of  which  «he  ^as  deprived  in  America*    All  circum- 

(o)  Vi4ejpM<.  196. 

stances 
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1789.     stanced  of  hardship  must  be  laid  out  of  the  case.    Both  partiea 

' .    have  been  unfortunate,  neither  delinquent     But  if  a  question 

agamu     could  be  made,  whether  in  a  situation  equally  distressful,  a 

**'     person  who  had  lent  money  should  lose  it,  or  one  who  had  been 

a  surety  for  the  repa3rment,  should  recede  from  his  engagement, 

it  must  clearly  be  decided  in  favour  of  the  lender;  every  prin- 

.  ciple  of  justice  requiring  that  tlie  rights  of  contract  should  be 

preserved  free  from  violation. 

Lord  Loughborough  mentioned  the  case  of  Ramsey  v.  Mac- 
donaldj  Foster^ s  Rep*  6 1,  as  having  determined  the  point,  that 
an  attainted  person  is  liable  to  be  sued  in  a  civil  action* 

On  behalf  of  the  Defendant,  it  was  contended,  that  the  s&- 
Teral  acts  of  attainder  and  confiscation  passed  in  America^  were 
the  acts  of  sovereign,  independent  States,  and  ought  to  be 
esteemed  valid  when  brought  judicially  before  the  Court.   The 
argument  drawn  from  the  previous  rebellion  of  those  States, 
and  the  passage  cited  from  Fuffendorff  on  that  head,  is  only 
applicable  to  that  sort  of  rebellion,  in  which  the  people  take 
arms  against  the  Sovereign  for  a  redress  of  grievances,  but  do 
not  separate  from  the  state,  and  cause  a  dissolution  of  govern* 
ment.     Admitting  the  authority  of  Vatel^  that  citizens  of  a 
free  state  may  withdraw  themselves,  and  ofPuffendorff^  that  a 
Sovereign  cannot  bind  his  subjects  by  giving  up  part  of  his 
dominions,   yet  in  this  case  the  record  expressly  states,  that 
both  the  Plaintiff  and  Defendant  remained  inhabitants  of  the 
respective  States  of  'Sean  Yorkf  and  New  Jersey :  by  this  they 
acquiesced  in,  and  were  amenable  to  the  laws  of  those  States. 
So  when  the  native  of  any  fqreign  country,  owing  allegiance  to 
another  Sovereign,  resides  in  England^  he  acknowledges,  by 
his  residence,    a  submission  to  English  laws.    It  is  said  by 
Vaiel  (a),  that,  '*  when  a  nation  becomes  divided  into  two  par^ 
*'  ties  absolutely  independent,  and  no  longer  acknowledging  a 
^*  common  superior,  the  state  is  dissolved,  and  the  war  between 
•*  the  two  parties  in  every  respect  is  the  same  with  a  public 
[131]   <^  war  between  two  nations.''     By  the  acts  of  this  country,  the 
Americans  were  de  facto  acknowledged  to  be  independent,  long 
before  the  treaty  of  peace.     In  the  year  1776,  commissioners 
were  sent  out  to  treat  with  them,  and  persons  taken  in  arms 
were  considered  as  prisoners  of  war.  To  put  the  matter  beyond 
all  doubt,  the  definitive  treaty  begins  with  an  acknowledgment 

(a)  Liv,  3.  c.  IS.  f.  895. 

of 
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of  antecedent  independence.  That  independence  must  be  dated     1789. 

from  ttie  declaration  of  the  Congress ;  no  other  period  can  be     

fixed  for  its  commencement    The  State  of  America  then  being     agpuut 
independent,  had  a  right  to  affect  by  their  laws,  all  persons     Oobht. 
resident  within  them.     The  States  of  New  York  exerted  that 
right,   by  inflicting  pains  and  penalties  on  the  Plaintiff,  by 
which  they  deprived  him  of  his  civil  capacity,  and  rendered 
him  unable  to  bring  any  action.     One  effect,  among  others,  of 
an  act  of  attainder,  is  to  create  a  personal  disability  to  sue  in 
courts  of  justice.     But  admitting  that  the  Plaintiff  was  under 
no  personal  incapacity  to  bring  an  action  in  England,  by  the 
penal  laws  of  a  foreign  state,  yet  the  subject-matter  of  this  suit 
was  divested  out  of  him,  and  absolutely  vested  in  the  people  of 
New  York.    All  his  property  was  taken  from  him  by  the  act  of 
confiscation.     Mere  possession  of  the  bond  without  the  right, 
is  not  suflScient  to  support  an  action.     If  a  bankrupt  possessed 
of  a  bond,  brings  an  action  upon  it,  possession  is  not  sufiicient 
evidence  of  right ;  it  is  a  common  plea  in  bar,  that  the  right  of 
action  was  divested.    The  system  of  bankrupt  laws  savours  of 
a  penal  nature,  and  in  no  country  more  than  in  HoUand ;  but 
the  bankrupt  laws  of  HoUand  are  allowed  to  take  effect  here^ 
as  divesting  all  property  out  of  the  bankrupt,  and  vesting  debts 
due  to  him  in  England  in  the  curators  or  assignees  in  that 
country  (a) :  they  have  been  often  admitted  in  the  Court  of  the 
Mayor  of  London,  in  cases  of  foreign  attachment,  and  were  re- 
cognized in  Chancery,  in  the  case  of  Solomons  v.  Boss,  1764  (i). 

[Lord 

{a)  [See  SnM  y.  Buchanan,  1  East,  6.  M  v.  Woriwick,  pott,  €6S.] 

(6)  Solomom  v.  Xau,  in  Cane.  26  January,  1764,  before  Mr.  JntHee  Bo" 
ttwjl,  who  sat  for  Lord  Chancellor  Kartkin^im*. 

Messrs.  Denet^viUe$  merchants  and  partners  at  Anuterdam,  corresponded 
with  J£ekael  Sotomom  and  Hugh  Ro$t,  merchants  in  London.  On  the  ISth 
oS December  1759,  the  BeneufwXtn  stopped  payment;  on  the  ist  oi  January 
1760,  the  chamber  of  deiolate  estates  in  AmMttrdam  took  ccignixance  thereof, 
and  on  the  next  day  they  were  declared  bankrupts,  and  curators  or  assigneef 
appointed  of  their  estates  and  effects.  On  the  20th  of  December  1759,  Rou, 
who  was  a  creditor  of  the  bankrupts  to  the  amount  of  near  3000/.  made  an 
affidavit  of  his  debt  in  the  Mayor's  Court  ij^  London,  and  attached  their  monies 
in  the  hands  of  Michael  Sotomom,  who  was  their  debtor  to  the  amount  of 
1200/.    On  the  8th  of  Mardi  1760,  Ron  obtained  judgment  by  defiuilt  on 

'  [See  the  comments  on  this  case  post.  691.  voh  lu  p«'407.] 

the 
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1 789*  [Lord  houghborough  said,  in  this  part  of  the  argument,  thaft 

FoLuoR  ^^  ^'^  counsel  in  the  case  of  Solomons  v«  MosSf  which  was  de- 

agahui  cided 


OoABir, 


the  attachment,  and  thereupon  a  writ  of  execution  issued  against  Michael 
SoiomonSf  who  was  taken  in  execution,  but  being  unable  to  pay  the  ISOOJl 
gave  Ron  his  note  payable  in  a  month ;  on  which  JRoit  caused  satis&ction  to 
be  entered  on  the  record  of  the  judgment. 

A  few  days  after,  one  Israel  Solomons,  who  had  a  power  of  attorney  from 
the  curators  to  act  for  them  in  England,  filed  a  bill,  making  himself  and 
the  curators  Plaintiffi,  praying  that  the  Defendant  Michael  Solomons  might 
account  with  them  for  the  effects  of  the  bankrupts  which  were  in  his  hands^ 
might  pay  and  deliver  the  same  over  to  Israel  Solomons  for  the  use  of  the 
curators,  and  be  restrained  from  paying  or  delivering  them  over  to  Bou. 

Michael  Solomons  then  filed  a  bill  by  way  of  interpleader,  praying  an  in- 
junction, and  that  he  might  be  at  liberty  to  bring  the  1200/.  into  court*  This 
money  was  accordingly  paid  into  the  Bank,  in  the  name  of  the  accountant- 
general,  pursuant  to  an  order  of  the  Court. 

The  decree  directed,  inter  alia,  <*  That  the  stock  purchased  with  the  money 
^  paid  into  the  bank,  should  be  transferred  to  Israel  Solomons,  for  the  benefit 
**  of  the  creditors  of  the  bankrupts,  and  that  Ross  should  deliver  up  the  note 
**  given  by  Michael  Solomons  for  1200/.  to  be  cancelled." 

JoUet  and  ReitvM  v,  Deponthieu  and  BarU,  in  Cane.  November  S3»  1769, 
before  Lord  Chancellor  Camden  *. 

The  Deneufvilles,  merchants,  at  Amsterdam  (but  not  the  same  as  those 
mentioned  in  the  preceding  case),  on  the  50th  of  Jvljf  1763,  stopped  pay- 
ment. On  the  8th  of  October,  the  Plaintiffs  were  appointed  curators  of  their 
estate  and  effects.  At  the  time  when  the  Deneufvilles  stopped,  and  were 
declared  bankrupts,  they  were  indebted  to  Messrs.  Deponthieu  and  Co.  mer- 
chants of  London  in  1600/.  and  Messrs.  Baril  and  Texier  were  indebted  to 
the  Deneufvilles  in  2131/.  18«.  Ud.  On  the  5th  of  January  1764,  the  De- 
ponthieus  and  Co.  made  an  affidavit  of  their  debt,  and  on  the  12th  of  that 
month  attached  the  monies  of  the  Deneufvilles  in  the  hands  of  Baril  and 
Tester,  Pending  the  attachment,  the  curators  filed  their  bill  against  Depon^ 
tkieu  and  Co.  and  Baril  (Texier  being  absent)  prayiqg,  **  that  an  account 
might  be  taken  of  all  dealings  and  transactions  between  the  bankrupts  aad 
Baril  and  Tesrier,  that  the  balance  might  be  liquidated,  and  paid  to  the 
Plaintiffs,  and  that  the  other  Defendant  might  be  restrained  by  injunction^ 
from  any  further  proceedings  against  Baril  and  Texier  in  respect  of  the 
Ibreign  attachment,  or  any  security  given  in  consequence  thereof." 

It  was  decreed,  "  that  the  Plaintiffi  were  entitled  to  recover  from  BarU 
^  and  Texier  the  sum  of  2131/.  18#.  1  lei.  l)eing  the  balance  of  an  account  cur- 
**  rent,  transmitted  to  the  Deneufvilles  on  the  24th  of  October  1 764,*'  (which 
the  Plaindfli  consented  to  accept  as  the  real  balance  due,  and  to  waive  all 
further  aooouat,  and  therefore)  **  that  it  should  be  referred  to  one  of  the 
**  Masters  to  compute  interest  on  the  principal  sum  of  2iaiA  iSf.  lldL  at 


[See  the  ^mments  on  this  case  post.  691.  vol.  lu  p.  407.] 
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cided  solely  on  the  principle  that  the  assignment  of  the  bank^  1789. 
rupt^  effects  ^o  the  curators  of  desolate  estates  in  Hottand^ 
was  an  assignment  for  a  valuable  consideration,  and  therelore 
acknowledged  in  this  country,  agreeable  to  Captain  Wilsoii!s  ^^^"^^ 
case  in  the  House  of  Lords.] 

Bat  supposing  the  Plaintiff  not  to  be  disabled  from  suing 
either  in  respect  of  hb  person  or  his  property,  yet  the  De- 
fendant is  not  liable  to  be  sued  in  the  present  action.  Both 
parties  were  resident  citizens  of  America^  the  contract  between 
them  was  made  with  a  view  to  be  executed  in  that  country,  not 
in  this.  By  a  subsisting  law  of  the  State,  in  which  the  contract 

"  4  per  cent,  from  the  S6th  of  October  1764,  and  that  a  perpetual  injunction 
**  shcmid  ifsue  against  DepofUhieu  and  Co.  to  restrain  them  from  prooeediof; 
*  on  the  foreign  attachment** 

It  q>peared  from  the  prooft  taken  in  the  cause,  that  a  bankrupt's  effects, 
by  the  laws  of  Holland  vest  in  the  curators  only  from  the  time  of  their  being 
appointed,  and  not  by  relation  to  the  time  of  the  committing  the  act  of 
bankruptcy. 

yietJe  and  Another,  assignees  of  GraUwa  y.  CotHngham  and  noughUm^  hi 
Cane,  in  Ireland^  November  16,  1764  *. 

Grattan  a  merchant  in  London  was  indited  to  CotHngham  a  merchant  in 
JhMm  in  862/.  4f.  id,,  and  the  Houghtom  were  inddited  to  Grattan  in  600^ 
On  the  87th  of  October  1763,  Cottingkam  made  an  affidavit  of  his  debt,  and 
commenced  an  action  in  the  Tholsel  Court  of  DubKn  against  Grattan^  and 
on  the  3 1  St  of  that  month  attached  the  monies  due  to  him  from  the  Houghtons, 
in  their  hands.  On  the  31st  of  November ,  judgment  was  signed  by  default, 
aod  on  the  9th  of  January  1764,  the  HoughUnu  were  taken  in  execution  on 
a  Co.  Sa,  who,  in  order  to  procure  their  dischaige,  paid  Cohingham  60QL  the 
money  due  from  them,  and  1/.  19f.  1 1(2.  costs. 

On  the  28th  of  October  1763,  a  commission  of  bankrupt  issued  against 
Grattan  in  England,  who  on  that  day  was  declared  a  bankrupt.  On  the 
loth  of  November  1 763,  his  effects  were  asagned  to  the  Plaintiffi'  assignees. 
On  the  16th  of  November  1764,  they  filed  a  bill  in  the  Court  of  Chancery  in 
Ireiamd,  against  Cottingham  and  the  Hougktcm,  praying,  that  an  account 
Dught  be  taken  of  all  such  sums  of  money  as  had  been  received  by  Cotting" 
ham  from  the  Houghtons,  for  any  debt  due  by  them  to  Grattan  before  his 
bankruptcy,  and  that  interest  might  be  computed  thereon  from  the  times 
when  he  received  the  same  respectively,  and  that  he  might  be  decreed  to 
pay  what  should  be  found  due  to  the  assignees. 

As  this  was  the  first  cause  of  thb  kind  ever  decided  in  Ireland,  the  Lord 
Chancelior  called  in  the  asidstance  of  several  of  the  judges,  and  after  great 
eoBsideratioD,  with  the  approbation  of  the  judges  whom  he  consulted,  pro- 
nounced a  decree  in  favour  of  the  Plaintiffs,  and  ordered  Cottmgham  to  pay 
them  the  money  which  he  had  received  of  the  Houghtmu. 

Btat  see  Cook^t  Bankmpt  Law,  243  and  244. 

•  [Vide  pott,  tol.  n.  p.  407.] 
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.1 789.     was  made,  the  whole  property  of  the  Defendant  was  forfeited  to 

'  .that  state,  subject  in  tlie  first  place  to  the  payment  of  his  debts. 

agftmtt  An  ample  and  solvent  fund  was  provided  for  that  purpose,  to 
^"'  which  the  Plaintiff  might  and  ought  to  have  resorted  for  sati»- 
fiiction  of  his  demand.  This  stands  on  the  record  admitted  by 
the  demurrer.  The  people  of  New  Jersey  were  trustees  for  the 
PIainti£P  with  other  creditors :  this  was  an  equitable  payment 
to  him ;  in  equity  an  assignment  to  trustees  for  payment  of 
debts  being  quasi  payment.  The  Plainti£F  having  neglected 
to  make  use  of  the  provision  offered  him  in  America,  is  pre- 
cluded by  his  negligence  from  having  an  action  in  England. 
Besides,  the  co-obligors  are  resident  in  America  and  amenable 
to  its  laws ;  as  they  could  not  plead  a  recovery  had,  nor  sue  on 

[  134  ]  an  assigment  made,  in  this  country,  neither  could  the  De- 
fendant have  any  action  over,  against  them.  Though  the  Plain- 
tiff therefore  should  recover  in  this  action,  the  Defendant  will 
be  deprived  of  his  remedy  over.  But  as  the  contract  was  made 
in  a  foreign  State,  the  laws  of  that  State  must  be  the  measure 
of  justice  between  the  parties.  The  reason  why  a  bankrupt 
would  be  liable  to  be  sued,  if  not  protected  by  a  positive  statute, 
is,  that  the  fund  arising  from  his  effects  is  not  sufficient  for  the 
payment  of  all  his  debts ;  it  is  not  an  ample^  solvent  fund,  like 
that  raised  out  of  the  forfeiture  of  the  Defendant's  property;  if 
the  creditors  be  satisfied  in  toto,  the  commission  is  set  aside. 
In  the  case  of  Bannister  v.  JVussell  it  was  holden  that  a  mere 
attainder  of  felony  was  no  bar  to  an  action ;  neither  is  it  eon- 
tended  to  be  in  the  present  case.  An  attainder  at  common  law 
does  not  prevent  the  attainted  person  from  being  served  with 
civil  process,  because  no  fund  is  set  apart  for  the  payment  of 
his  debts ;  but  where  the  attainder  is  by  an  Act  of  Parliament^ 
a  fund  is  usually  provided  for  that  purpose.  In  the  case  of 
Hornby  v.  Houlditchj  the  whole  of  the  Defendants  property 
was  not  divested  by  the  stat.  7  Geo.  1.  c.  28.;  there  was  a  re- 
maining fund  to  which  the  Plaintiff  might  have  applied.  So 
also  in  Houlditch  v.  Misi,  the  property  was  only  partially  taken 
away ;  the  authority  indeed  of  that  case  is  shaken  by  the  Lord 
Chancellor  in  Wright  v.  Nutt,  where  his  Lordship  also  held, 
that  this  country  was  bound  to  take  notice  of  the  American 
laws,  as  acts  of  Independent  States ;  that  where  a  sufficient 
fund  was  provided,  and  the  creditor  guilty  of  laches  in  not  re- 
sorting to  that  fund,  and  having  the  means  of  possession,  had 

not 
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not  made  use  of  those  means,  that  he  ought  upon  principles  of      1789. 

Justice  and  equity,  to  be  prevented  from  pursuing  the  debtor  to 

harass  him  with  another  action.  Here  the  means  of  posses-  agnin^ 
sion  are  admitted  on  tlie  record.  The  same  answer  may  be  x  ^^'^'^• 
given  to  the  case  of  Kempe  v.  AntilU  in  which  the  Chancellor 
delivered  a  similar  opinion.  Upon  the  whole  therefore,  on  the 
face  of  the  pleadings,  the  Plaintiff  is  reduced  to  this  dilemma; 
he  is  either  disabled  to  sue  by  the  matters  contained  in  the 
third  plea,  and  there  is  an  end  of  the  action ;  or  his  capacity  to 
sue  remaining,  it  appears  from  the  4th  and  5th  pleas,  that  an 
ample  fund  was  provided,  to  which  he  might,  and  ought  to 
have  resorted  for  payment  of  his  debt,  but  to  do  which  he  of 
his  own  laches  neglected.  In  either  case,  the  Court  will  pro- 
nounce judgment  for  the  Defendant. 

On  this  day,  the  following  judgment  of  the  Court  was  deli- 
vered by  Lord  Loughborough. 

It  is  unnecessary  for  me  to  state  the  pleadings  in  this  case  at  [  1 35  ] 
length,  as  the  only  two  material  questions  arise  on  the  third 
and  4tli  pleas.  The  third  plea  in  substance  is,  that  the  Plaintiff 
was  attainted  by  the  State  of  New  York,  that  all  his  estate  and 
effects  were  confiscated,  and  forfeited  to  the  people  of  that  State, 
and  that  in^consequence,  the  bond  in  question  and  all  the  money 
due  upon  it  was  forfeited  to  and  vested  in  them.  Now  there  is 
no  occasion  to  enter  into  a  discussion  of  the  matters  contained 
in  the  replication,  rejoinder,  sur-rejoinder,  or  rebutter,  for  ad- 
mitting this  act  of  the  State  of  New  York^  to  be  of  as  full  va- 
lidity as  the  act  of  any  independent  State,  which  the  Defendant 
contends,  and  which  it  certainly  was,  still  it  cannot  operate  as 
a  bar  to  the  PlaintifPs  demand  in  this  nction(flr).  If  it  were  a 
bar,  it  must  either  be  in  respect  of  his  person,  as  disabled  to  sue, 
or  in  respect  of  the  subject-matter  of  the  suit.  It  was  admitted 
in  the  argument,  that  by  the  criminal  sentence  of  attainder  of 
one  sovereign,  independent  State,  no  personal  disability  to  sue 
in  another  was  created;  but  it  was  contended,  that  the  proper- 
ty of  this  bond  was  divested  out  of  the  Plaintiff  by  act  of  the 
law  of  that  country,  to  which  both  he  and  his  property  were 
subject.  But  if  the  penal  laws  of  a  foreign  country  do  not  in 
tliemselves  import  a  personal  disability  to  sue  in  this,  neither 
do  they  by  divesting  the  property  of  a  person  in  that  country, 

(a)  [Set  Lord  KenytnCt  opinion,  contra,  on  this  part  of  the  case,  3  T.  R.  731.] 
VOL.  I,  L  take 
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1789.     take  away  bis  right  of  action  in  England.    The  subject-matter 
'  of  this  action  being  a  bond,  it  could  only  be  sued  for  according 

offunH  to  the  laws  o( England  relating  to  bonds;  supposing  therefore 
^^*^'  the  right  of  the  Plaintiff  to  be  gone,  that  could  not  be  set  up 
in  bar  of  the  action,  which  must  be  brought  in  the  name  of  the 
present  Plaintiff,  whoever  might  be  in  possession  of  the  bond, 
since  a  chose  in  action  is  not  assignable  at  law,  and  the  De- 
fendant could  not  plead  that  the  obligee  had  assigned  it.  I 
would  even  go  farther,  and  say,  a  right  to  recover  any  other 
specific  property,  such  as  plate  or  jewels,  in  this  country,  would 
not  be  taken  away  by  the  criminal  laws  of  another.  The  penal 
laws  of  foreign  countries  are  strictly  local,  and  affect  nothing 
more  than  they  can  reach  and  can  be  seized  by  virtue  of  their 
authority;  a  fugitive  who  passes  hither,  comes  with  all  his  tran- 
sitory rights ;  he  may  recover  money  held  for  his  use,  stock, 
obligations  and  the  like ;  and  cannot  be  affected  in  this  country, 
by  proceedings  against  him  in  that  which  he  has  left,  beyond 
the  limits  of  which  such  proceedings  do  not  extend. 

The  other  question  arises  on  the  4th  plea,  which  states,  that 
[  136  ]  the  Defendant  was  attainted  by  the  State  of  New  Jersey^  that 
all  his  estate  and  effects  were  confiscated,  and  vested  in  the 
people  of  that  State,  and  in  the  first  place  made  liable  to  the 
payment  of  all  his  debts;  that  a  fund  was  raised  more  than  suf- 
ficient to  pay  them,  to  which  the  PJaintiff  might  and  ought  to 
have  resorted.  This  plea  has  the  same  tendency  with  the  3d, 
to  prevent  the  Plaintiff  from  recovering ;  but  the  whole  amount 
of  it  is  a  ground  in  equity  for  relief  against  a  creditor,  who 
would  make  an  oppressive  use  of  one  security  in  preference  to 
another;  for  I  perfectly  agree  with  the  doctrine  of  the  case  of 
Wright  V.  Nult,  and  think  that  if  the  Plaintiff  in  this  action 
might  have  recovered  bis  debt  out  of  the  fund  Appropriated  to 
that  purpose  in  New  Jasei/f  and  has  wilfully  omitted  so  to  do, 
there  would  be  a  good  reason  for  equity  to  interfere:  if  he 
might  have  recovered  the  whole,  this  action  might  on  equitable 
grounds  be  entirely  stopped;  if  only  a  part,  equity  would  relieve 
pro  tanto.  This  is  every  thing  except  what  it  ought  to  be,  and 
comes  as  near  as  it  could  to  a  plea  of  payment ;  but  in  a  court 
of  law  nothing  short  of  actual  payment  is  good.  Upon  the 
whole  therefore,  as  the  case  stands,  there  is  nothing  to  prevent 
this  Court  from  giving 

Judgment  for  the  Plaintiff. 

iThe 
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[The  Reporter  v^s  favoured  wifh  the  folUming  Case^  cited  in  that     1 789. 

preceding^  qf  Folliott  v.  Ogden.] 

Wbight  against  Nutt  and  Another  (a).     In  Chancery, 

January^  23,  1788. 
n^HIS  was  a  motion  for  an  injunction^  upon  the  coming  in  of  1°  cireum- 
the  answer  of  one  of  the  Defendants,  to  restrain  them  from  sembUng  ' 
taking  out  execution  on  a  judgment  obtained  in  an  action  at  ^h<'*fo^(>>« 
law.     The  case  made  by  the  bill,  was  as  follows: —  ca«e,itwaa« 

That  Sir  Jame^  Wright^  deceased,  was  for  many  j^ars  before  of  reiu7bi" 
and  in  the  year  1774,  and  from  thence  to  the  acknowledgment  ^u^ty,  that 
of  the  Independence  of  the  United  States  of  America^  Governor  fund  was 
of  the  then  Province  of  Georgia^  in  'North  America^  and  con-  JJ*JJ^'^^**^ 
staully  resided  there,  till  the  troubles  in  that  country  com-  oftheau 
menced ;  in  the  course  of  which  residence,  he  acquired  very  ^*"„  ^^^ 
considerable  property  in  the  said  province,  consisting  of  plant-  '^>  ^^^  ^^ 
ations,  negroes,  cattle,  and  other  effects  on  his  *8aid  planta-  his  debts,  to 
tions;   that  in  the  course  of  managing  and  cultivating  the  said  "^^^^^^ 
plantation,  Sir  James  Wright  purchased  of  Miles  Brewton^  of  might  bai« 
South  Carolina^  certain  negro  slaves,  at  the  price  of  8802/.  5i.  ^of  which 
corrent  money  of  South  Carolifia,  being  of  the  value  of  IdOO/.  ^^  "^'k^^ 
Sterling  or  thereabouts,  for  which  he  gave  the  said  Miles  Breoh  paid.    Ac 
Um^  his  promissory  note  payable  at  a  future  day.  ^^^^^f\ 

That   the  disturbances  in  America  having  soon  after  com-  tion  was 
menced,  and  the  persons  who  opposed  the  British  authority  fh^  Cou^of 
bavini?  assumed  to  themselves  the  government  of  the  said  pro-  Chancery  to 

urevent  ex©" 

vince  of  Georgia^  Sir  James  Wright^  and  the  other  persons  who  cution  from 
remained  loyal  to  Great  Britain,  were  obliged  to  fly  from  the  '^'ng^cn 
said  province;    that  Sir  James  Wright  left  behind   him    the  judgment 
whole  of  his  propeity  to  a  considerable  amount,  and  amongst  ^n^edoaTt 
the  rest,  the  several  slaves  which  he  had  purchased  as  aforesaid;  !>▼  by  such 
that  the  persons  who  on  that  occasion  assumed  the  Government,  (6). 
and  established  themselves  in  the  Province  of  Georgia,  in  the  [  *137  ] 
month  of  March,  1776,  passed  an  act  of  assembly  in  the  State 
of  Georgia,  entitled,  *^  An  act  for  attainting  such  persons  as  are 
**  therein  mentioned  of  high  treason,  and  for  confiscating  their 
**  estates  both  real  and  personal,  to  the  use  of  that  State,  for 
^  establishing  boards  of  commissioners  for  the  sale  of  such 
**  estates,  and  fpr  other  purposes  therein  mentioned/'  and  it  was 

(«)  [3  Br.  C.  C.  396.  S.  C]  And  lee  the  case  of  Odwin  v.  Fwhei^ 

iM)  [Vide  CoUin  ▼.  BUme,  2  Anstr.     n^rtedby  J.  Henry,  Esq.  p^  ISO.] 
544.  WfiglU\.Smps<mye\e%e^y12%. 

L  £  thereby 


M8  CASES  iM  HILARY  TERM 

* 

1 789-     thereby  enacted,  that  Sir  James  Wright^  and  1 1^  other  persons 
^j^j^jj^  .  should  be  attainted,  and  adjudged  guilty^  of  high  treason,  and 
against      should  be  liable  to  the  several  penalties  therein  mentioned,  and 
that  all  the  land  and  heritages,  debts,  goods,  and  chattels,  what- 
soever, of  such  persons  within  that  State,  should  according  to 
the  several  estates  and  interests,  which  the  persons  so  attainted 
had  therein,  be  deemed,  and  were  thereby  enacted,  and  de- 
clared to  be  in  the  real  and  actual  possession  of  the  Govern- 
ment thereof,  without  any  office  of  inquisition ;  and  to  the  end 
that  all  the  estates  of  the  persons  thereby  attainted,  and  the  in- 
cumbrances thereon,  might  be  the  better  discovered  and  ascer- 
tained, and  that  the  same  might  be  applied  to  the  uses  of  the 
State,' it  was  enacted,  that  five  persons  should  be  appointed  in 
manner  therein  mentioned,  to  act  as  a  board  of  commissioners, 
for  each  county  within  the  said  State,  who  were  to  sell  all  the 
real  and  personal  estate  of  the  several  persons  named  in  the  said 
act,  and  the  monies  arising  by  such  sales  were  to  be  paid  into 
the  treasury  of  the  said  State,  and  that  all  persons  having  any 
[  138  ]    demands  on  the  forfeited  estates,  were  to  lay  their  claims  be- 
fore the  Board  of  Commissioners;  and  after  liquidating  all  such 
claims  on  the  said  forfeited  estates,  the  said  Board  of  Commis- 
sioners was  to  empower  the  sheriff  of  the  county,  or  any  per- 
son they  might  appoint,  to  sell  the  estates  of  the  attainted  per- 
sons, both  real  and  personal,  after  giving  thirty  days  at  least 
public  notice;  and  then  to  sell  by  public  auctidn,  for  the  money 
of  that  State  only,  and  to  the  inhabitants  being  actually  citizens^ 
and  residents  of  and  within  the  same;  and  the  persons  having  any 
claims  or  demands  on  the  estates  of  the  attainted  persons,  were 
.    to  make  the  same  before  the  expiration  ^60  days  after  thepass^ 
ing  of  that  act^  or  to  lose  their  claims:  that  possession  of  all  the 
effects  of  Sir  James  Wright  was  taken  under,  and  by  authority 
of  the  said  act ;  that  Miles  Brewton,  being  a  citizen  or  inhabi- 
tant of  the  said  Province  of  South  Carolina^  and  a  friend  to  the 
United  States  of  America,  and  inimical  to  the  Government  of 
Great  Britain^  became  entitled  to  claim,  and  be  paid  out  of -the 
confiscated  estates  and  property  of  Sir  James  Wright,  the  money 
due  to  him  upon  the  said  promissory  note,  and  that  he  actually 
made  some  claim  in  respect  thereof,  but  before  any  thing  bad 
been  done  towards  liquidating  the  same,  and  in  or  about  the 
month  of  December,  1 778,  possession  was  taken  of  the  said  Pro- 
vince of  Georgia  by  the  King's  troops,  and  the  Province  was 

reduced 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  139 

reduced  under  the  British  Government :  whereupon  Sir  James  1789. 
Wright  was  ordered  to  return  to  the  said  Province,  and  resume^  wZam 
his  government  there,  which  he  accordingly  did ;  that  upon  his  against 
return  to  the  said  Province,  he  regained  possession  of  his  planta-  ""' 
tions  and  hereditaments  within  the  said  State,  but  some  parts  of 
his  property  upon  the  said  plantation,  had  been  sold  under  the 
authority  of  the  said  act  of  assembly;  that  Sir  James  Wright 
continued  in  possession  of  his  goyernment  until  the  month  of 
June,  1782,  during  which  time- he  continued  to  cultivate,  and 
greatly  improved  his  said  plantation  ;  that  his  Majesty's  troops 
evacuated  the  said  Province  of  Georgia,  in  the  month  of  Ju^, 
17829  and  in  consequence  thereof,  Sir  James  Wright  and  the 
other  persons,  who  had  adhered  to  the  British  interest  in  the 
said  Province,  were  again  compelled  to  fly  from  it,  and  leave  all 
their  landed  property  and  most  of  their  effects :  that  some  time 
before  the  evacuation  of  the  Province,  the  inhabitants  in  the^m^- 
rican  interest  declared  the  Province  of  Georgia  to  be  an  Inde- 
pendent State,  and  chose  from  time  to  time  a  house  of  assembly' 
of  their  own,  as  the  legislative  body  for  the  said  State,  and  by  [  139  ]  _ 
an  act  passed  by  the  House  of  Assembly,  on  the  4th  day  of  May 
1782,  intitled,  ^  An  act  for  inflicting  penalties  on,  and  con- 
**  fiscating  the  estate  of  such  persons  as  are  therein  declared 
^  guilty  of  treason,  and  for  other  purposes  therein  roentipned, 
^  reciting  the  former  act,  and  that  it  was  necessary  to  carry  the 
*<  same  into  full  execution/'  it  was  enacted  that  Sir  James 
Wright,  and  many  other  persons  therein  named,  should  be  and 
were  thereby  banished  from  that  State  for  ever,  and  if  they  return- 
ed to  that  State,  should  be  guilty  of  felony  without  benefit 
of  clergy,  and  that  all  the  estates  both  real  and  personal,  of  all 
the  said  persons,  with  all  debts^  dues^  and  demands  whatsoever 
due  to  them,  should  be  confiscated  to  the  use  and  benefit  of  that 
States  and  the  monies  to  arise  from  the  sales  which  should  take 
piace  by  virtue  and  in  pursuance  of  that  act,  should  be  applied 
to  such  uses  as  that  Legislature  should  direct ;  and  that  all  debts, 
dues  and  demands,  due  or  owing  to  merchants,  or  others  reside 
ffig  in  Great  Britain,  were  thereby  sequestered,  and  the  commip^ 
sioners  appointed  by  the  said  act  were  thereby  empowered  to  re^ 
caoer,  receive,  and  deposit  the  same  in  the  Treasury  of  the  said 
State  in  the  same  manner  as  debts  confiscated,  there  to  remain  for 
the  use  of  the  said  State;  and  reciting,  that  there  were  several  jiisi 
daims  and  demands^  which  might  be  made  by  the  good  and  faithful 
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1789-     citizens  of  that  State,  and  others  of  the  United  States  of  Americsy 
^^  against  the  estates  confiscated  by  that  act,  it  was  enacted  that  any 

against    *persons  well  affected  to  the  independence  of  the  United  States,  hav' 
•      ing  debts  awifig  to  them,  from  the  persons  named  in  that  act,  or 
who  had  any  just  claim  in  law  or  equity,  against  any  of  such  con^ 
Jiscated  estates,  should  bring  his  claim  or  enter  his  action,  within 
the  space  of  \2  months  from  passing  of  that  act,  and  in  default 
thereof,  every  such  person  should  be  for  ever  debarred frvm  deriv^ 
ing  any  benefit  from  the  same  /,  that  the  act  then  proceeded  to 
direct  the  mode  in  which  such  creditors  were  to  proceed,  at 
their  option,  either  by  claim  before  the  commissioners,  to  the 
end  that  tlie  Legislature  might  direct,  with  respect  to  such  cre- 
ditors, what  to  justice  should  appertain ;  or  by  action  at  law,  in 
which  case,  the  sum  recovered  by  verdict  was  to  be  paid  by  a  cer-  . 
tificate  to  be  issued  by  the  governor  or  commander  in  chief,  whicb 
certificate  was  to  be  taken  in  payment  for  any  purchase  made  at 
the  sales  of  the  confiscated  estates ;  that  by  other  acts  of  the  said 
State  otGeorgia,  and  of  the  General  Congress  the  said  Sir  James 
f  140  3     Wright  was  rendered  incapable  of  suing  any  person  in  Georgia^ 
or  any  other  of  the  United  States:  that  under  the  acts  of  confis- 
cation, the  American  Government  of  the  State  of  Georgia,  seized 
and  took  possession  of  all  the  effects  of  Sir  James  Wright,  to 
the  amount  of  80,000/.   which   were  sold  for  the  use  of  the 
State;   that  some  timei>efore  the  month  of  June  1782,  the  said 
Miles  Brewton  made  his  will,  and  thereby  appointed  Charles 
Pinkney  and  others  executors;  that  the  said  Charles  Pinkney  soon 
afterwards  died,  having  made  a  will,  and   thereby  appointed 
his  son  Charles  Pinkney,  of  South- Carolina,  and  a  member  of  the 
American  Congress,  and  others  executors;   that  the  said  Miles 
Brew/on  ih  his  life-time,  or  his  executors  after  his  death,  not 
liaving  (as  was  alleged)  got  any  satisfaction  under  the  first  men- 
tioned act  of  assembly,  for  the  said  promissory  note  of  880£/.  5$. 
out  of  the  estate  and  effects  of  Sir  James  Wright,  confiscated 
under  that  act,  the  said  Charles  Pinktiey  the  son,  as  personal  re- 
presentative of  Miles  Brewton,  made  a  claim  of  the  said  sum 
of   8802/.   55.  with   interest  under  the  authority  of  the  last 
mentioned  act,  against  the  estate  and  efiects  of  Sir  James  Wright^ 
confiscated  thereby,  and  procured  himself  to  be  admitted  cre- 
ditor for  the  same;  that  the  Defendant  Joseph  Nutt,  acted  as 
Attorney  for  the  said  Charles  Pinkney^  under  a  power  of  at- 
torney for  that  purpose,  and  afterwards  obtained  letters  of  ad^ 
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ministration  from  the  Prerogative  Court  of  Canterbury^  of  the  1789* 
goods  and  chattels  of  Miles  BrevotOHj  limited  until  his  original  wrmht 
will  should  be  brought  in ;  and  in  that  character  commenced  an  agaitut 
action  at  law  against  Sir  James  Wright^  upon  the  said  promissory  ^""^ 
note,  and  got  judgment  in  such  action  by  default,  and  proceed- 
ed to  execute  a  writ  of  inquiry  of  damages,  but  before  the  said 
Jasepk  NtUt  entered  up  final  judgment,  in  the  said  action,  that 
is  to  say,  on  the  19th  day  of  November^  1785,  Sir  James 
Wright  died,  having  made  his  will,  and  appointed  the  Plain- 
tifi  execators  thereof;  that  thereupon  the  said  Joseph  NuH 
proceeded  to  revive  the  said  Action  against  the  Plaintifik  by  scire 
Jaeias^  to  which  the  Plaintiffs  pleaded,  and  the  said  Joseph 
NiUt  replied,  and  issue  was  taken  thereupon;  the  cause  was 
tried  on  'the  4th  day  of  July^  1786,  and  that  the  said  Joseph 
Nutt  recovered  a  verdict  against  the  Plaintiffs.  The  bill  then 
proceeded  to  charge  several  facts  to  shew,  that,  if  Miles  BreW' 
tonj  or  the  said  Charles  Pinkney^  had  not  obtained  satisfaction 
for  the  said  debt  out  of  the  confiscated  effects  of  Sir  James 
Wright,  in  Georgia,  it  was  by  their  wilful  default,  that  they  [  141  j 
had  not  obtained  such  satisfaction :  and  the  said  Charles  Pink" 
ney  ought  to  resort  to  that  fund,  more  especially  as  Sir 
James  Wright  in  his  life-time,  was,  and  the  Plaintifis  since  his 
death  were,  totally  unable  to  recover  any  of  such  confiscated  effects  s 
the  bill  therefore  prayed  that  the  Defendants  Joseph  Nutt  and 
Charles  Pinkney,  might  deliver  up  the  said  promissory  note  to 
be  cancelled,  or  discharge  the  Plaintifis  from  payment  of  the 
contents  thereof,  as  not  being  liable  in  equity  under  the  cir- 
cumstances of  this  case  to  the  payment  thereof:  but  in  case  the 
Court  should  be  of  opinion  that  the  Plaintifis  were  still  liable 
in  equity  to  payment  of  any  part  of  the  contents  of  such  note, 
then  that  it  might  be  decreed  that  the  said  Defendants,  or  the 
said  Defendant  Charles  Pinkney,  ought  in  the  first  place  to  seek 
satisfaction  for  the  contents  of  the  said  note,  out  of  the  confis- 
cated estates  and  effects  of  the  said  Sir  James  Wright ;  and  that 
the  Plaintifis  might  answer  only  so  much  thereof  as  could  not 
then  be,  or  could  not  before  have  been  6btained,  out  of  such 
confiscated  estates  and  eiifects,  and  that  an  account  might  be 
taken  for  that  purpose,  and  the  note  be  delivered  up  upon  pay-* 
ment  of  what  should  appear  coming  on  that  account,  and  that 
an  injunction  might  issue  in  the  mean  time. 
To  this  bill  the  Defendant  Joseph  Nutt  pat  in  his  answer ; 

thereby 
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1789.  thereby  aclmltted  the  .several  acts  of  Assembly^  and  proceed-- 
inirs  towards  the  confiscation  of  the  estates  and  effects  of  Sir 
James  Wright^  in  Georgia^  and  then  stated,  that  the  said  Charles 
Pinkney^  the  younger,  claiming  to  be  the  personal  representa- 
tive of  the  said  Miles  Brewton^  made  a  claim  of  the  said  sum  of 
8802/.  5s»  South  Carolina  currency,  with  interest  under  the  au- 
thority of  the  last  mentioned  act  of  Assembly,  against  the  estates 
and  effects  of  Sir  James  Wright^  which  were  seized  and  confiscated 
under  the  authority  of  the  said  act,  but  that  he  did  not,  as  was  be- 
lieved, procure  himself  to  be  admitted  a  creditor  of  the  said  Sir 
Janies  Wright^  or  upon  his  said  estate  and  effects,  or  obtained  any 
order  for  the  payment  of  the  said  8802/.  55.  currency,  or  ^ad 
obtained  any  satisfaction  whatsoever,  for  the  same  or  any  part 
thereof;  but  on  the  contrary,  that  such  claim  of  the  said  Charles 
Pinkney  was  rejected  by  the  Commissioners  of  claims  against 
confiscated  estates,  and  that  the  Commissioners  entered  minutes 
of  their  refusing  such  claim,  in  their  books  in  the  following 
words:  **  At  a  board  of  Commissioners  of  claims  against  the 

[  14*2  ]  *^  confiscated  estates,  held  at  Savannah^  in  the  Si^te  o(  Georgia^ 
"  on  the  19th  day  of  December^  1783,  present,  the  Honour- 
"  able  Brigadier  General  M^Intosh^  president ;  the  Board  hav- 
^'  ing  taken  into  their  consideration  an  account  preferred  by 
<*  Charles  Pinkney^  Esq. ;  one  of  the  executors  of  Miles  BrexD- 
*^  ton^  Esq. ;  deceased,  by  his  attorney  James  Mossman,  against 
"  the  estates  of  Sir  James  WrigJity  for  13,200/.  SoiUh  Carolina 
^^currenc}',  and  also  an  account  against  the  estates  of  John 
"  Graham^  SfC.  are  of  opinion,  that  as  the  late  Charles  Pink-- 
^^  ney  became  a  British  subject  and  resided  with  them  above 

V  two  year?,  while  the  British  courts  and  laws  were  open  in  this 
'*  State,  the  accounts  due  some  years  before  the  revolution,  and 
"  the  persons  against  whom  they  are  brought,  able  to  pay  thern^ 
<<  those  accounts  appear  in  their  consequence  of  too  important  a 

V  nature  for  this  Board  to  determine  upon,  and  thcreibre  they 
<*  must  refer  them  to  the  Legislature,  and  especially  as  it  ap- 
<<  pears  the  delay  can  be  no  injury  to  the  claimant,  who  ac- 
*'  knowledges  he  may  not  b^  sufiicieotly  informed  yet  of  the 
«  true  state  of  some  of  the  accounts,  and  therefore  this  Board 

V  cannot  think  themselves  at  liberty  to  make  any  provision  for 
^^  the  same."  He.,  admitted  that  he  and  Boberi  Norrisj  of 
London^  were   the  joint  and   several  attorneys   of   the   said 

o    Charles  Pinkney^  and  that  they  acted  for  him,  under  a  power 
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of  attorney/ dated  the  26th  day  of  May^  1784,  whereby  the     1789« 
said  Charles  Pinkney^  constituted  the  Defendant  and  the  said     y^^^^^ 
Robert  Norris  his  attomies  jointly  and  severally  ibr  him,  and      ogfM 
in  his  name,  and  to  and  for  the  proper  use  and  benefit  of  the 
said  Miks  Brewtoris  estates,  to  sue  for  and  recover  from  the  said 
Sir  James  Wright  all  such  sum  and  sums  of  money  as  were 
due  and  owing  from  him  to  the  estate  of  the  said  Miles  Brew* 
ton :  that  he  had  obtained  such  letters  *  of  administration  of 
the  goods  and  chattels  of  the  said  MUes  Brea^oUjBs  m  the  said 
bill  mentioned,  but  that  he  had  obtained  the  same,  as  being 
Decenary  to  enable  him  to  recover  the  said  demand  against  the  said 
Sir  James  Wright^  for  the  benefit  of  the  estate  of  the  said  Miles 
Brewtofif  and  apply  the  money  made  payable  thereby^  in  discharge 
of  a  debt^  due  from  such  estates  of  the  said  Miles  Brewton,  to  him 
the  Defendant^;  and  that  when  the  said  Charles  Pinkney  re- 
mitted the  said  promissory  note  to  the  Defendant,  he  directed  the 
Defendant  to  obtain  payment  thereof  from  Sir  James  Wright 
and  to  retain  thereout,  iu  respect  of  the  debt  due  from  the  eAate    [  i4$  "j 
of  the  said  Miles  Brewton  to  the  Defendant,  the  sum  of  1400/. 
sterling;  that  in  October,  1784,  he  applied  to  Sir  James  Wright 
for  payment  of  the  money  due  on  the  said  note,  amounting  to 
13,26S<.  25.^;  currency,  or   1894/.  145.  8d.  sterling;  that  in 
the  course  of  three  following  months,  he  had  several  conferences 
with  the  said  Siv  James  Wright,  on  the  subject  of  the  said  demand, 
who  did  not  deny  the  same  to  be  justly  due,  but  requested  tohAve 
time  to  advise  with  his  friends  oh  the  subject  of  the  said  debt, 
concerning  which  he  informed  the  Defendant  he  intended  to 
apply  to  Parliament  for  relief,  and  that  the  Defendant  accord- 
ingly indulged  Sir  James  Wright  with  time,  until  the  9th  of 
January,  1785,  when  the  Defendant  received  a  letter  from  Sir 
James  Wright  of  that  date,  wherein  he  informed  the  Defendant, 
that  after  having  maturely  considered  the  subject,  he  had  resolv- 
ed on  applying  to  Parliament,  and  if  the  Defendant  thought 
proper,  be  might  commence  an  action  against  him  for  the  re- 
covery of  the  same:   that  the  Defendant  as  administrator  of 
Brewton,  accordingly  commenced* an  action  against  Sir  Jamef 
Wright,  in    April,   1785,    to   which-  in  June  following.   Sir 
James  Wright  pleaded  a  sham  plea,  but  in  the  month  oiNovem^ 
ber,  1785,  the  Defendant  obtained  judgment  in  the  action  for 
198^  6s.  2d.  sterling ;  that  then  3ir  James  Wright  died ;  and 
proceedings  being  commenced  to  revive  the  judgment  against  the     "^ 
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1789:  Plaintiffs  a»  hi»  executors,  to  which  they  pleaded^  the  cause 
CBine  on  to  be  tried,  and  the  Defendant  recovered  a  verdict,  and 
judgment  was  entered  on  the  19th  day  of  July  J  786;  that 
then  the  Plaintiffs  brought  a  writ  of  error,  which  was 
ordered  to  be  non-prossed,  it  appearing  that  on  the  Defendant's 
agreeing  not  to  proceed  by  original  in  the  action  against  Sir 
James  Wright^  his  attorney  had  undertaken  to  bring  no  writ  of 
error :  after  which  the  Defendant  applied  to  the  Plaintiffs,  to 
know  whether  they  would  pay  the  debt,  and  on  their  refusal^ 
o^Hnmenoed  an  action  on  the  said  judgment,  which  action  was 
still  depending.  He  admitted  that  the  confiscated  property  of 
Sir  James  Wright  had  been  sold,  and  that  by  the  act  of  the 
assembly  of  Georgia^  directions  had  been  given  for  applying  the 
produce,  in  the  first  place,  in  payment  of  such  debts  as  should 
be  proved  against  such  effects,  to  the  satisfaction  of  the  com- 
missioners, but  he  did  not  know  of  any  steps  taken  towards 
proving  this  particular  debt,  subsequent  to  the  beforementioned 

[  144  ]  entry  of  the  board  of  commissioners.  He  admitted  that  Charles 
Pinkney  was  a  member  of  the  American  Congress,  but  insisted 
tfant  he  ought,  notwithstanding,  to  be  at  liberty  to  resort  to 
the  Plaintiffs  as  executors  of  Sir  James  Wright  for  payment  of 
the  debt,  more  especially  as  Sir  James  Wright  in  his  life^ttme^  re^ 
ceived  ixmsiderable  sums  of  money  Jrom  the  British  Qaoemmenty  in 
part  satisfaction  far  the  loss  vohich  he  sustained  by  the  confiscation 
of  his  property  in  America. 

The  Attorney  General^  Solicitor  General^  and  Richards  on 
behalf  of  the  plaintiffii. 

The  Plaintifls  are  entided  to  an  injunction,  at  least  till  the 
coming  in  of  Pinknejfs  answer :  till  then,  it  cannot  appear  that 
this  demand  has  not  been  actually  satisfied  in  America.  It  is 
stated,  that  when  a  claim  was  made  on  the  confiscated  estate,  the 
commissioners  did  not  give  a  peremptory  refusal,  but  doubting 
whether  they  were  at  liberty  to  allow  the  debt,  referred  the 
claimanto  to  another  tribunal.  Until  the  Court  therefore  can 
see,  whether  resort  was  made  to  that  tribunal,  and  if  it  were» 
what  was  the  event  of  it,  it  is  impossible  to  say  whether  part 
of  the  debt  has  not,  or  might  not  have  been  recovered.  In 
order  to  the  full  discussion  of  this  question,  it  may  be  necessary 
to  know  what  the  situations  and  conduct  of  Brewton  and  Pinkney 
vere,  as  to  which,  Nutt  being  resident  here  can  give  no  distinct 
account,  but  out  of  which,  when  explained  by  Pinine^s  vaBwer^ 

many 
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Bumy  p<Hiits  may  arise,  material  in  the  case^  If  a  person  by  liB9* 
fraud,  has  been  prevailed  upon  to  give  a  promissory  note,  and  the 
payee  indorses  it  over  to  another,  merely  for  the  purpose  of 
brioging  an  action  upon  it,  but  is  himself  abroad;  if  the  indorsee 
brings  an  action,  and  a  bill  for  an  injunction  is  filed  against  him^ 
and  it  shonld  appear  from  his  answer,  that  the  note  was  indorsed 
to  him  merely  to  enable  him  to  bring  an  action,  in  that  case 
the  court  would  grant  an  injunction  till  the  answer  of  the  real 
Defendant  came  in*  So  here,  Pinkney  is  the  real  Defendant, 
and  it  is  possible  that  he  may  by  bis  answer  admit  that  he  has 
received  all  the' money,  the. claim  having  never  been  absolutely 
rgected  by  the  board  of  commissioners.  It  is  probable  that  Pink* 
tug  wooid  have  resorted  to  an  ample  fund  for  payment,  rathei* 
than  pursue  an  insolvent  debtor.  Supposing  Sir  James  tVrighi 
had  been  alive,  and  taken  in  execution  here,  this  would  have 
been  a  satisfaction  for  the  debt,  at  the  moment  perhaps  when 
Pinkney  might  have  been  receiving  the  money  in  Georgia*  [  145 1 
Though  the  Court  should  be  of  opinion,  that  Sir  James  Wright 
was  liable  to  the  payment  of  the  debt,  yet  if  he  were  alive,  he 
ought  to  be  capable  of  being  put  in  the  situation  in  which  Pink* 
neg  was,  with  regard  to  the  debt,  before  the  confiscation  and 
attainder:  so  also  ought  the  executors  of  Sir  James  ffrighi  ; 
Pinkney  ought  to  be  able  to  entitle  them  to  recover  a  share 
of  the  confiscated  eflTects,  in  his  stead.  But  in  this  case^ 
ndtber  Sir  James  Wright^  if  he  w^e  alive,  nor  his  executors 
since  bis  death,  could  be  enabled  so  to  do  by  Pinkney,  The 
Coort  will  insist  on  Pinkney s  recovering  all  he  could  out  of 
those  effects,  before  he  sues  the  Plaintifis,  because  if  he  does  not 
iccofer  himself,  he  cannot  enable  them  to  recover  from  that  fund 
in  America.  It  is  necessary  therefore  to  grant  an  injunction,  at 
least  till  the  answer  of  Pinkney  comes  in.  But  assuming  the 
case  to  be,  that  a  person  resident  in  and  subject  to  the  United 
States  of  America^  has  had  an  opportunity  of  access  to  an  estate 
ibr  the  payment  of  his  debt,  taken  from  the  debtor  by  the 
kgialature  of  that  State  to  which  he  is  subject,  the  question  i% 
whether  such  person  shall  be  permitted  to  bring  an  action  in 
tins  country  against  the  debtor  whose  whole  property  is  so 
taken  away,  and  refuse  to  take  that  remedy  which  the  country 
to  which  he  was  subject,  thought  proper  to  grant  him.  In  the 
case  of  a  bankrupt,  if  a  creditor  does  not  come  in  nn^r  the 
Gommissioo^  and  the  certificate  is. obtained,  he  cannot  sue  the 

bankrupt^ 
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176g.  bankrupt  in  auother  country.  PfitJbi^  was*  the  real  Plaintiff  at 
^^^  law,  a  subject  of  America  well  affected  to  the  American  States, 
agahm  who  was  not  disabled  from  seeking  his  remedy  in  that  country : 
""'  this  case  therefore  is  different  from  that  of  Kempe  v.  ArUill  {a\ 
where  an  action  at  law  was  brought  against  Kempe  on  similar 
circumstances,  and  an  injunction  refused,  on  the  ground  of 
AntiU  being  a  loyalist,  and  unable  to  sue  in  America,  It  jb 
incumbent  on  Pinkney^  to  shew  that  he  used  all  due  diligence 
to  recover  the  whole  debt  in  America^  since  it  would  be 
grossly  unjust  that  a  creditor  who  had  it  in  his  power  to  be  satis- 
fied in  that  country,  should  pursue  the  unfortunate  debtor  in 
this,  whose  only  fault  was  his  loyalty  to  Great  Britain. 
Though  in  this  particular  case,  Nutt  made  himself  the  personal 
representative  of  Brevoton^  yet  in  truth  he  is  only  attorney 
for  Pinkney ;  when  he  took  out  letters  of  administration, 
[  146  ]  he  did  it  as  attorney,  and  acted  as  such.  Nutt  could  not  sue 
in  thb  <:ountry,  without  letters  of  administration,  which  he 
^  took  out  under  the  authority  of  Pinkney.  The  right  of  exe- 
cuting in  one  country  a  contract  made  in  another,  is  founded 
on  the  law  of  nations :  but  the  principle  of  the  law  of  nations 
is  mutuality ;  each  country  allows  to  the  other  the  advantages 
.  it  receives.  But  if  any  one  country  should  declare  that  per- 
'  sonal  contracts  made  by  foreigners  should  not  be  executed  within 
its  dominion,  though  the  parties  making  the  contract  should 
there,  reside,  that  part  of  the  law  of  nations  would  cease  with 
respect  to  the  country  so  declaring.  The  maritime  law  is  adopted 
by  all.  civilized  nations  who  have  any  use  for  it;  but  some  there 
are  who  refuse  to  admit  it.  The  Atgerines  could  not  demand  in 
Spain:oT  Portugal  the  justice  of  the  country  respecting  captives 
at  sea,  not  having  themselves  received  the  maritime  law,  which  if 
not  mutually  binding  is  not  binding  on  either  party.  So  in  the 
present  case,  the  State  of  Georgia  seizes  all  the  property  of^  Sir 
James  Wright  both  real  and  personal,  and  though  they  incapa- 
citate him  from,  suing  for  any  debt,  yet  they  declare  that  they 
will  sue  for  all  debts  due  to  him,  and  vest  them  in  the  public 
stock.  The  creditors,  therefore  of  Sir  Jhmes  Wright  in  this 
country  could  not  recover  their  debts  in .  Georgia^  that  State 
having  declared  that  they  would  apply  those  debts  which  were 
owing  to  persons  here,  to  the  public,  service.  Every  person 
resident  in  Great  Britain  is  proscribed,  and  deprived  of  aU 

{a)  9  Broume,  II, 
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chance  of  recovering  a  debt  due  to  him  in  Georgia.  A  creditor      1789. 

in  Georgia  would  have  the  land  to  resovt  to  there,  and  the  person     

oFthe  debtor  here,  as  incident  to  a  transitory  contract;  but  a  agamtt 
creditor  in  England  could  only  betake  himself  to  the  effects  in  ^^'^' 
England  i  he  could  not  make  a  claim  on  the  land  in  Georgia^ 
be  has  not  a  doubli^  remedy.  If  this  debt  should  be  recovered 
from  the  personal  effects  of  Sir  James  Wright  in  this  country, 
payment  could  not  be  enforced  against  his  estates  in  Georgia. 
If  therefore  mutuality  be  the  true  principle  on  which  contracts 
are  transitory,  the  State  of  Georgia  has  by  its  own  act  ren- 
dered contracts  there  made,  no  longer  transitory,  but  has  fixed 
them  in  that  country.  Whether  Bremton  or  Pinkney  shall  or  shall 
not  turn  out  to  have  been  themselves  instrumental  to  this  par- 
ticular confiscation,  yet  every  person  in  the  State  of  Georgia  has 
bound  himselfbytheact  of  those  whom  hehas  chosen  and  thought 
fit  to  represent  him :  the  assent  of  every  person  so  choosing,  is  [  147  ] 
implied  to  every  act  of  the  persons  chosen.  Every  man  there- 
fore claiming  by  a  right  which  accrues  in  that  State,  must  sub- 
mit to  the  consequences  which  follow,  from  the  legislature  of 
that  State  having  rendered  it  impossible  that  a  claim  should  be 
effectually  made  on  the  part  of  any  of  the  persons  comprehend- 
ed in  the  acts  of  attainder  and  confiscation. 

Mansfield  and  Scott^  contrd.  Whatever  may  be  the  hardship 
of  this  case,  whatever  may  be  the  policy  of  permitting  actions 
of  this  kind  to  be  maintained,  no  ground  has  been  shewn  for  a 
court  of  equity  to  interfere.  If  there  be  any  ground  to  prevent 
this  action  from  proceeding,  it  is.  of  a  legal,  rather  than  an 
equitable  nature.  If  the  effect  of  the  act  of  confiscation  in 
Georgia  be^  as^  it  is  contended,  to  exempt  pertons,  whose  for- 
tunes were  confiscated,  from  being  sued  in  Englatid^  it  i$  a  sub- 
ject for  the  cognizance  of  a  court  of  law.  But  in  truth  it  13 
neither  a  defence  at  law,  or  in  equity.  There  is  no  9iialogy  . 
between  this  case,  and  that  of  a  certificated  bankrupt,  in  Itrhich 
the  law  expressly  declares  that  the  bankrupt  shall  be  fre« ;  the 
mere  depriving  him  of  all  his  property  would  not  of  itself  pre- 
vent him  from  being  sued.  The  States  of  America  have  indeed 
confiscated  property,  but  they  have  not.  said  that  those  persons 
ta  whom  the  property  belonged  should  not  be  sued,  nor  is  there 
any  reason  to  suppose  that  such  was  their  meaning.  It  haa 
been  said,  that  it  would  be  hard  to  sue  a, person  whose  whole  pro- 
perty is  taken  from  him ;  but  the  taking  the  property  does  .nqt 

import 
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1789.  import  an  exemption  from  being  sued.  An  attainted  person^ 
though  all  his  property  is  confiscated,  is  capable  of  being  sued.^ 
Supposing  the  act  of  confiscation  had  expressly  said,  that  it 
should  operate  as  a  discharge  of  English  creditors,  yet  if  Sir 
James  Wright  had  gone  to  France,  and  been  sued  by  a  FremA 
creditor,  there  is  no  principle  in  the  law  of  nations  to  prevent 
such  creditor  from  recovering.  Unless  it  can  be  shewn  that 
the  ccHitract  was  undone  in  America,  it  may  be  enforced  in 
England.  When  the  justice  of  this  country  required  the  pro- 
perty of  the  South  Sea  directors  to  be  taken  from  them,  it  also 
required  that  from  that  property  their  debts  should  be  paid :  a 
creditor  sued  one  of  them,  who  applied  to  this  court  to  inter- 
pose, on  the  ground  that  his  property  was  taken  from  hira,  and 
therefore  he  was  discharged ;  but  the  Court  held  that  this  was 
no  discharge,  and  refused  an  injunction.     Houlditch  v.  TIdisi, 

£  .148  ]  1  P.  Wms.  695.  The  argument  drawn  from  the  reciprocal 
benefit  of  executing  contracts  in  one  country,  which  are  made 
in  another,  is  not  applicable  to  the  present  case,  which  is  not 
that  of  a  general  prohibition  of  the  subjects  of  Great  Britain  to 
sue  in  America,  but  only  of  certain  attainted  persons,  and  does 
-not  prevent  the  operation  of  the  general  principle,  that  per- 
sonal contracts  may  be  sued  in  any  country.  The  Plaintiff 
ought  to  have  shewn,  according  to  his  own  argument,  that  Sir 
James  Wright  was  in  fact  deprived  of  all  his  property,  which 
has  not  been  done.  Where  there  are  many  sureties  for  a  debt, 
if  one  of  them  should  lose  all  his  property,  it  could  be  no  rea- 
son to  induce  this  court  to  prevent  the  creditor  from  having 
his  choice  to  which  of  them  he  would  resort  for  payment :  the 
surety  who  had  been  deprived  of  his  property  would  still  re- 
main liable.  As  to  the  argument  that  this  debt  might  have  been 
satined  in  Georgia,  it  is  not  to  be  conceived  that  for  the  sake 
of  gratifying  private  pique  or  mitlignity,  Pinkney  should  pur- 
posely omit  to  receive  payment  of  a  large  debt.  Neither  is  it 
probable  that  the  representative  -of  Sir  James  Wright  in  this 
country  is  ignorant,  or  at  least  that  be  has  not  had  the  means 
of  knowing,  whether  this  debt  has  been  really  paid  in  America, 
or  not  There  is  no  ground  therefore  in  equity  to  delay  the 
creditor  any  longer,  in  respect  of  Pinkne^s  answer,  after  the 
delays  already  put  in  practice,  in  the  course  of  the  action  at 
law.  Whatever  may  be  the  case  with  Pinkney,  Nutt  sues  here 
in  his  own  right,  and  in  the  usual  way  of  compelling  payment 

of 
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of  a  debt  due  to  bim.     But  if  an  injunction  should  be  thought     1789. 

proper  to  be  granted  till  Pintney^s  answer  shall  come  in,  it  must    ^ 

be,  in  reason,  on  condition  of  bringing  the  money  into  court.  agamti 
Lord  Chancellor. — I  am  glad  this  application  happens  to  ^^*'* 
be  made  when  I  have  his  Honour^s  assistance,  because  there 
are  circumstances  in  the  case  somewhat  particular,  though  I  do 
not  take  the  general  principle  upon  which  it  must  be  decided 
to  be  alt<^ether  new.  Great  part  of  the  argument  has  spent 
itself  in  this  question,  whether  the  laws  of  the  country  to  which 
the  creditor  belong?,  have  or  have  not  disabled  bim  from  suing 
in  this  country? — I  think  the  first  answer  ^hich  was  given  to 
that,  was  the  shortest  and  the  best,  that  is  to  say,  if  he  be  dia- 
abled  from  suing,  this  is  not  the  Court  to  say  so;  but  that  it 
ought  to  have  been  argued  before  the  Court  in  which  the  ac- 
tion depended,  and  there  it  would  have  been  decided.  I  like- 
wise lay  out  of  the  case  all  observations  that  relate  to  hard-  [  149  ] 
ship,  either  upon  one  side  or  the  other.  It  may  be  a  question 
for  private  speculation,  whether  such  a  law  made  in  Georgia 
was  a  wise  or  an  improvident  one,  whether  a  barbarous  or  civi- 
lized  institution.  But  here  we  must  take  it  as  the  law  of  an  in- 
dependent country,  and  the  laws  of  every  country  must  be 
equally  regarded  in  courts  of  justice  here,  whether  in  private 
speculation  they  are  wise  or  foolish.  Nor  does  it  at  all  Apply 
lift  my  judgment,  whether  Sir  James  Wrighl  was  or  was  not 
capable  of  paying;  for  the  case  would  have  stood  before  me 
precisely  in  the  same  situation,  if  he  had  been  worth  100,000/. 
and  had  been  sued  in  the  way  in  which  he  is  now  sued;  as  a 
man  I  might  feel  differently  about  it,  and  compassion  might 
interpose;  but  as  a  judge  it  would  be  impossible  for  me  to  de- 
termine on  that  ground.  Nor  can  I  take  into  consideration, 
how  very  much  it  bears  with  it  an  approach  to  fraud.  The  cir- 
cumstance of  converting  the  charity  of  this  country  to  in- 
dividuals ruined  in  its  service^  to  the  purpose  of  paying-  the 
creditors  of  those  individuals  in  the  other  country,  is  a  consi<<^ 
deration  which  diould  have  belonged  to  those  who  thought 
proper  to  offer  them  that  charity,  and  the  terms  upon  which  it 
was  afforded  should  have  been  regulated  accordingly.  It  is 
nochiog  to  me,  in  short,  what  the  situation  of  the  parties  is, 
but  I  roust  consider  the  Plaintiff  as  competent  to  bring  this 
action  at  law,  and  the  Defendant  as  coming  here  to  state,  if  he 
can,  some  equitable  ground,  upon  which  such  action  ought  not 

to 
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1799.     to  be. permitted  to  proceed.  .   The  equitable  ground  which  be 

~ has  stated  differs  from  all  others  that  I  know  of,  that  have. yet 

againu  couic  before  the  Court,  unless  there.be  more.sirailitude  between 
^^^'  this  and  the  case  of  Houldiich  v.  Mislf  than  the  short  state  of 
the  latter  case  affords. — The  .circumstances  .upon  which  this 
case  comes  before  the  Court,  are  these :  that  Sir  James  Wright^ 
a  banished  man,  disabled  to  act  or  to  sue  in  Americoj  hdd  all 
hi^  property  taken  away  from  him ;  and  the  terms  upon  which 
it  was  taken  away  were,  that  it  should  be  applicable  in  the  first 
place  to  the  payment  of  his  debts  contracted  in  that  country ; 
no  doubt  has  been  made  on  either  side  that  the  debt  sued  for 
at  law  here  was  of  that  description,  and  capable  of  being  made 
the  subject  of  a  claim  upon  his  estate  in  that  country :  under 
that  circumstance,  instead  of  a  claim  being  made  there,  (as  is 
suggested  by  the  bill,)  an  action  is  brought  here.  There  is  no 
doubt  in  the  world,  but  that  according  to  the.  general  princi- 
[  150  ]  pies  of  a  court  of  equity,  where  a  man  who.  has  not  actual  pos* 
session  of  his  debt,  (for  if  he  had  actual  possession^  I  should 
cqnceive,  that  it  would  be  payment  even  that  might  be  avail- 
able in  a  court  of  law,  but  if  not  so  at  law,  it  would  at  least 
in  a  court  of  equity,  be  considered  as  actual  payment,  and  that 
a  man  was  vexed  twice  for  thq  same  demand  upon  some  formal 
difficulty  of  making  the  fact  of  payment  available  at  law,)  but 
has  the  power  of  paying  the  debt  depending  upon  his  own  act, 
whether  he  will  resort  to  a  particular,  fund  or  not,  if,  instead  of 
making  use  of  that  power,  he  will  pursue  the  debtor,  it  would 
be  too  much  for  a  court  of  equity  to  permit  him  to  sue  the. per- 
son, and  relinquish  the  exercise  of  that  power  which  he  has  at 
the  time  in  his  own  hands.  This  case  is  attended  with  a  cir- 
cumstance, still  more  peculiar ;  which  is,  that  it  is  totally  im- 
ppssible  for  him  to  assign  over  that,  right  to  the  party  debtor 
here,  in  order  for  him  to  make  it  available ;  it  is  clear,  that 
neither  the  hazard,  the  difficulty,  nor  the  expence  of  making 
the  demand,  ought  to  be  thrown  upon  the  creditor:  in  point 
of  natural  justice,  they  ought  to  be  upon  the.  debtor,  provided 
the  creditor  can  put  the  debtor  into  a. situation  to  make  it  as 
effectual  for  him,  as  it  would  be  for  the  creditor  himself.  But 
here  the  creditor  cannot  clothe  the  debtor  with  the  same  remedy 
as.  he  himself  is  in  possession  of;  and  therefore  the  question,  is, 
whether,  while  he  holds  that  remedy  in  his  hands,  the  Court 
does  not  proceed  upon  principles  of  natural  justice^  (applied  by 

fair 
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fiur  analogy  to  other  cases,  or  if  such  other  cases  had  not  exist-      1789. 

ed,  applied  by  the  reason  of  the  thing,  and  the  force  of  those      

principles  of  natural  justice,  to  this  case)  when  it  says  to  a  ere-  age^' 
ditor,  who  makes  such  a  demand  in  a  court  of  law,  **  you  shall  ^*'^- 
**  not  proceed  upon  that  demand,  till  you  have  satisfied  me, 
^<  that  you  have  taken  all  the  pains  you  can,  to  make  that  other 
'*  pledge  you  have  thus  in  your  hands,  (I  aili  it  a  pledge  by 
'*  metaphor,  for  I  do  not  mean  to  state  it  effectually  as  a  pledge) 
*^  as  effectual  and  available  to  yourself,  as  you  possibly  can.'' 
Under  circumstances  so  stated,  this  court  would  proceed  ac- 
cording to  the  clearest  notions  of  distributive  justice,  and  the 
fairest  principles  of  natural  equity,  if  it  said  to  a  creditor  so 
circumstanced,  you  shall  proceed  to  make  that  available,  and 
you  shall  demonstrate  to  me,  that  you  have  proceeded  to  make 
it  available  bondjUff  and  that  you  have  neither  for  the  frau- 
dulent purpose  of  obtaining  double  satisfaction,  nor  the  malig- 
nant purpose  of  plaguing  your  debtor,  made  your  claim  in  this  [  151  ] 
country.  I  wish  to  be  understood  clearly  upon  this  point,  that 
this  is  the  utmost  extent,  ^to  which  my  judgment  goes  upon  ti\e 
subject.  When  this  subject  was  introduced  into  the  House  of 
Lords,  I  had  occasion  to  give  my  opinion  upon  it  there,  but 
more  particularly  in  private,  to  those  who  brought  in  the  bill, 
with  the  clearest  motives  in  the  world,  with  a  great,  deal  of 
public  spirit  and  public  wisdom:  although  other  motives  arose, 
which  rendered  that  project  indiscreet  and  impolitic,  and  con- 
sequently it  was  not  carried  into  execution  as  a  legislative  act,  yet 
then  and  at  all  times  it  has  constantly  struck  me  with  wonder, 
that  principles  such  as  I  have  just  stated,  should  not  have  been 
regardeil,  from  the  moment  the  question  arose  as  fit  to  be 
tried  in  courts  of  justice^  for  the  purpose  of  bringing  these  de- 
mands to  what  I  think  is  their  proper  test.  I  am  therefore 
clearly  of  opinion,  that  provided  a  case  is  made,  by  which  it 
appears,  that  there  is  in  the  hands  of  a  creditor  either  posses- 
sion of  the  estate  in  fact,  or  the  clear  means  of  effecting  that 
possession,  he  ought  to  be  called  on  so  to  do,  or  at  least  the 
Court  should  interpose.  When  I  have  stated  that  to  be  my 
opinion,  I  confess  that  thinking  much  of  the  case  of  Hoidditch 
V.  Misif  1  do  not  know  exactly,  how  to  reconcile  the  decision 
of  that  case  with  the  principles  I  have  now  laid  down.  The 
only  way  I  have  to  deal  with  it,  is  to  avoid  it.  From  the  book 
nothing  more  appears,  but  that  a  bill  was  filed  by  the  debtor, 
VOL.  1.  M  stating 
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1789*     stating  that  he  bad  been  one  of  the  directors  of  the  South  Sea 
yf^^„    company ;  that  by  an  act  of  parliament^  his  whole  fortune  had 
agflhut     been  confiscated,  and  therefore  an  absolute  disability  of  paying 
his  debts  had  been  incurred ;  that  it  was  contrary  to  reason, 
and  natural  justice,  that  he  should  be  called  on  to  pay  his  debts, 
under  the  circumstances  of  such  an  act  of  parliament*  No  more 
is  stated  upon  the  subject,  yet  it  is  clear,  that  the  debts  of  these 
directors  were  capable  of  being  paid  out  of  the  fund :  it  also 
appears,  by  a  memorandum  which  is  added  to  the  bottom  of 
that  case,  that  by  compromise,  the  debt  was  directed  to  be 
paid,  out  of  that  part  of  the  fund,  which  by  some  regulation  of 
tlie  act,  appears  to  have  been  given  to  the  private  persons  of 
the  directors  themselves.     If  there  were  a  doubt  about  that,  or 
if  my  opinion  turned  upon  it,  it  should  be  a  little  more  inquired 
into ;  but  I  collect,  that  beyond  the  payment  of  the  debts,  and 
[  152  ]    the  confiscation,  there  was  a  personal  allowance  made  to  those 
who  suffered.     Stating  the  case  in  that  manner,  thus  much 
seems  fairly  to  be  inferred  from  it,  namely,  that  it  did  not 
occur  at  that  time  to  insist,  that  tlie  debt  should  not  be  paid 
out  of  the  fund,  which  was  the  personal  fund  of  the  delinquent; 
and  which,  according  to  my  principles,  ought  to  have  been  the 
last  fund  appropriated  to  the  payment  of  the  debts.    I  wonder 
much  at  that,  and  it  brings  ihe  case  less  to  apply,  because  under 
such  an  act  passed  in  this  country,  an  act  of  partial  confisca- 
tion, qualified  in  the  manner  in  which  it  was,  HoukUtch  had  as 
good  a  right  to  insist  upon  being  relieved  of  that  debt,  out  of 
the  fund,  as  any  other  man :  he  did  not  lose  all  his  rights  as  a 
citizen :  all  he  lost,  was  the  fund  that  was  confiscated.     There 
must  therefore  have  been  a  great  deal  more  in  that  cause,  than 
appears  upon  the  report ;  for  it  seems  impossible  to  imagine, 
that  the  debt  was  not  to  be  forthcoming  in  some  manner,  or 
other,  out  of  the  fund,  and  if  there  were  allowances  made,  to  say 
that  the  justice  of  the  case  was  satisfied,  b}'  making  those  allow- 
ances liable  to  those  debts.   Houlditch  was  not  in  the  miserable 
situation  in  which  these  people  are,  deprived  of  all  their  rights. 
I  do*  not  therefore  know  how  to  apply  that  case  to  the  present; 
but  I  retain  the  opinion  I  gave  before,  namely,  that  a  creditor 
will  be  bound  by  an  application  to  this  Court,  to  use  fair  bond 
fide  diligence,  in  order  to  make  the  most  of  his  debtor's  .estate, 
in  the  place  where  the  law  of  the  country  has  applied  that  estate 
to  the  payment  of  his  debts.     I  do  not  think  that  this  law  of 

Georgia 
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Georgia  meant  any  mercy  to  the  debtors;  the  provision  was  1789. 
that  of  pure  policy.  But  whatever  the  object,  and  intent  of  the  ^ 
law  might  be,  I  am  clearly  of  opinion,  that  natural  justice  re-  againu 
quires,  we  should  see  the  utmost  made  that  can  be  made  of  that  "^' 
matter.  Now  what  does  this  case  amount  to?  This  is  a  debt, 
as  it  comes  before  us,  sued  by  the  administrator  of  Brewton^ 
who  has  claimed  and  obtained  letters  of  administration,  upon 
a  double  right.  He  has  stated,  and  it  is  recorded  in  the  letters 
of  administration  that  he  is  a  creditor  o(Bretvton\  to  the  amount 
of  1400/.;  he  is  also  stated  to  be  the  attorney  of  the  executor  of 
Brewtouy  and  in  that  right  entitled  to  the  probate;  he  could 
not  gain  the  probate  as  a  creditor,  without  the  renunciation  of 
the  executor,  he  was  therefore  obliged  to  take  it  up,  as  a  tem- 
porary administration,  subject  to  the  general  right  of  the  exe- 
cutor to  come  in  for  a  general  representation  of  all  the  effects  [  1^3  ] 
of  the  testator.  That  executor,  therefore,  is  the  person  who  is 
generally  interested  in,  and  entitled  to  all  the  testator's  effects; 
the  administrator  is  only  entitled  to  the  temporary  interest  In 
this  situation,  he  brings  his  action  at  law.  The  bill  has  been 
filed  against  him,  and  also  against  the  executor  himself,  in  whom 
the  principal  representation  of  the  testator's  estate  is  vested :  (it 
cannot  indeed  so  be  in  our  contemplation,  till  the  probate  of  the 
will  is  effectually  granted  to  him,  but  substantially  it  resides 
with  him).  This  bill  is  therefore  brought  against  them,  1st,  in 
respect  of  the  formal  title  of  the  Plaintiff  at  law:  £diy,  in  re- 
spect of  the  substantial  title  of  the  executor,  who  has  a  right  to 
make  it  available,  whenever  he  thinks  proper.  In  the  course  of 
this  action  all  the  passages  have  intervened  which  have  been 
mentioned,  and  which,  whether  they  arose  from  the  uncertainty 
that  belonged  to  a  new  case,  from  the  difficulty  the  parties  had, 
ID  procuring  advice,  in  proceeding  upon  certain  advice,  or  in 
their  choice  of  remedies  which  the  speculations  of  those  they 
consulted,  thought  proper  to  offer  them,  have  been  attended 
with  these  positive  mischiefs ;  that  a  man  who  has  a  clear  de- 
mand, has  been  delayed  for  three  or  four  years  together,  by 
▼ariouS  shifts  in  the  courts  of  law;  and  at  length  a  bill  in  equity 
is  filed,  to  restrain  his  proceedings  there  at  all.  In  order  to 
make  a  good  and  effectual  bar  in  equity  to  a  demand  at  law,  it 
will  be  necessary  to  shew,  that  the  estate  of  Sir  James  Wr^ht 
confiscated  in  America^  was  of  greater  value,  not  only  than  the 
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1789.     sum  now  in  question,  but  than  all  sums  claimed  upon  that 
^  estate,  consequently  that  there  was  a  fund  sufficient  to  have 

agamat  paid  the  whole;  for  if  it  should  turn  out  to  be  a  defective 
fund,  and  capable  of  satisfying  the  debt  but  in  part,  it  can  only 
operate  as  a  discharge  pro  tanto.  In  the  second  place,  it  must 
be  shewn,  that  by  the  justice  to  be  obtained  in  that  country, 
this  demand  was  competently  made ;  for  let  what  will  be  the 
faults  of  their  judicature,  I  can  hear  no  complaints  of  them :  I 
must  understand  them  to  be  deciding  according  to  the  laws  of 
that  country,  whatever  my  private  opinion  may  be :  and  there- 
fore if  a  formal  and  final  decision  had  been  obtained,  by  which 
it  became  impossible  to  have  obtained  a  shilling  of  the  whole  of 
that  demand,  that  would  likewise  be  a  sufficient  answer;  for 
the  bill  proceeds  upon  the  idea,  that  the  fund  was  complete, 
and  that  it  is  still  available ;  or,  if  not  so,  that  it  has  been  owing 
[  154  ]  to  the  conduct  of  the  other  party.  I  agree  that  as  this  casejs 
circumstanced,  if  you  had  come  recently,  you  might  have  stated 
all  the  actual  circumstances  of  Sir  James  Wright^  all  that  you 
know  of  the  proceedings  that  have  obtained  in  America^  and  the 
probable  evidence  of  them :  upon  that,  it  would  have  been  com- 
petent for  the  Court  to  have  taken  the  step  now  demanded, 
which  is  an  injunction;  till  the.  answer  of  Pinkney  came  in. 
But  I  confess  after  making  nil  allowances  for  the  circumstances 
that  have  been  pleaded,  I  think  it  tends  to  a  dangerous  example^ 
to  say  that  a  party  who  is  sued  in  1784,  or  1785,  should  come 
in  1788,  to  ask  for  the  answer  from  the  party  abroad,  instead 
of  applying  for  it  befo!*e,  which  he  ought  to  have  done.  He 
should  have  made  a  proper  application  by  affidavit,  and  then 
the  action  would  have  been  stopped,  till  the  answer  of  the  party 
abroad  came  i^.  But  considering  he  has  staid  so  long  before 
any  application  was  made,  I  have  great  doubts  about  stopping 
this  action  upon  any  other  terms,  than  upon  bringing  the  debt 
into  Court 

Master  of  the  Bollsy  Sir  Lloyd  Kenton. — Upon  the  general 
points  of  the  case,  I  cannot  hope  to  add  to  what  my  Lord  Chan- 
cellor has  said ;  I  can  only  express  my  full  concurrence  with 
every  part  of  what  has  fallen  from  his  Lordship.  The  great 
point  will  be  discussed,  when  the  whole  is. before  the  Court 
upon  the  coming  in  of  Pinkneifs  answer.  It  is  in  vain  to  say, 
the  cause  does  not  stand  precisely  upon  the  grounds,  upon 

which 
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which  it  would  do,  if  Pinkney  were  the.  Plaintiff  in  the  action  '1 789* 
at  law.  Some  argument  has  been  used,  to  shew  that  Nutt  stands  :z 
in  his  own  independent  situatioui  suing  for  his  own  debt,  hav-  agmnu 
ing  a  right  to  retain  if  recovered,  this  money  from  debtors  of  *^' 
an  inferior  nature.  He  comes  here  clothed  merely  (in  the  view 
of  this  court)  with  the  character  of  the  agent  of  Pinkneyf  in 
order  that  he  may  put  in  force  the  authority  with  which  Pink- 
ney  armed  him*  He  has  obtained  another  formal,  legal,  cha* 
racter,  namely,  that  of  an  administrator  here,  because  other- 
wise, he  could  not  have  proceeded  to  recover  the  debt;  but  in 
eflfect  he  is  still  to  be  considered  as  the  person  litigating  on  the 
part  of  Pinknejf :  when  assets  get  into  his  hands  he  will  be  con- 
sidered as  having  them,  in  the  character,  not  of  the  admini- 
strator of  Bren^ofif  but  of  the  attorney  for  Pinkney :  Nutt  would 
not  be  entitled  to  retain,  as  Pinkney  would,  in  case  of  a  cre- 
ditor of  equal  degree :  then  is  it  not  essential  to  the  interest  of 
justice,  that  the  parties  should  know  from  Pinkney^  whether  he 
has  proceeded  bond  Jide^  as  far  as  he  can,  to  receive  payment  [  \Sh  ] 
of  this  demand  out  of  that  fund,  which  ought  to  be  the  primary 
fund  to  discharge  it,  or  indeed,  whether  he  has  not  actually 
obtained  payment?  For  the  bill  suggests,  that  he  has,  or  might 
have  obtained  payment;  now  it  is  essential  that  these  facts 
should  be  known  from  the  only  person  who  knows  what  they 
are.  I  am  therefore  clearly  of  opinion,  that  the  injunction 
ought  to  be  granted ;  whether  upon  the  condition  of  bringing 
in  the  money,  or  not,  depends  upon  the  circumstances  of  the 
argument  which  impute  laches  to  Sir  Jame$  WrighCs  executors. 
They  ought  to  have  taken  the  earliest  methods,  in  order  to  re- 
pel this  demand;  but  as  they  have  kept  the  parly  at  arm's 
length,  by  using  delays,  I  think  the  terms  my  Lord  Chancellor 
has  imposed,  are  fit  to  be  imposed  upon  them;  namely  that 
they  should  bring  the  money  into  court  (a). 

(a)   Pinknet^s   answer  afterwards      induce  the  Court  to  order  the  in- 
came  in,  but  contained  nothing  to     junction  to  be  dissolved. 
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Wednemlay,     KiLGOUR  agditlSt  FiNLYSON,    GaLBREATH,  and  HaRPER. 
Feb.  Utk. 

Onthedifr.    TNDORSEE  against  the  ostensible  indorsers,  who  also  ap- 
partnewhip         pcared  to  be  the  drawers  of  a  bill  of  exchange.     Money 
^"^^Ar'    P^    '  money  had  and  received,  account  stated.     Verdict  for 
power  given  the  Plaintiff. 
to  A.  to  re-       rpj^^  circumstances  of  this  case  were  as  follow : 

ceive  all 

debu  owing  The  Plaintiff  was  a  warehouseman  and  factor,  the  Defend- 
those"ovn^  ants  were  also  warehousemen  and  factors  in  partnership  from 
^'rtlimhl*^*'  AfjWwOTWi^  1785,  to  the  28th  of  July  1787,  when  the  partner- 
does  not  aw  ship  was  dissolved,  and  notice  of  the  dissolution  given  in  the 
J^t^-^  Gazette  as  under: 

biUofex^ 

naoM^ihe       *'  Notice  is  hereby  given,  that  the  copartnership  between 

^n«-M9>,  c<  Thomas  Firdysony    Thomas  Galbreaih,  and  Henty  William 

drawn  by  *^  Harper,  of  Bam  church-yard,  warehousemen,  under  the  firm 

name"  and  **  ^^  Fifdysorij  Galbreoth  and  Harper,  and  also  at  Glasgaa> 

accepted  by  «  under  the  firm  of  Henry  William  Harper  and  company,  was 

the  partner-  "  by  mutual  couseut  dissolved  this  day ;  all  demands  upon  the 

th*^*^T  "  *  above ^rm  will  be  paid  by  Thomas  Finlyson  of  Bow  church-- 

tion :  80  that  **  yard,  who  is  imp&mered  to  receive  and  discharge  all  debts  due 

^cannot*^^^  **  to  the  Said  copartnership, 
mtdntainan  <«  Witness  our  hands,  this  28th  day  of  July  1787. 

action  on  the  —„  -rr    . 

Wtfagainst^.  **  Ihomos  Ftnlyson.* 

^'J^  ^: "  «  Thomas  Galbreath. 

partners  (a). 

Neither  can  «  Henry  William  Harper  J* 

such  indor-    . 
see  maintain 

an  action  At  the  time  of  the  above  dissolution,  one  Scott  was  indebted 

ngnvnit  them 

for  money  to  the  partnership  in  758/.  and  the  partnership  indebted  to 
i'^of'th^  Sterling  Douglas  and  Co.  in  890/.  On  the  21st  of  September^ 
partnership*  1787  Finlyson  drew  the  bill  in  question  in  the  name  of  the  late 
potnfof  fact  partnership  on  Scott,  payable  on  the  23d  of  November  foUow- 

IabiSr*di».  ^"^'  '°'  ^^^'  ^*  ^^^^^  *^^^  accepted.  On  the  9th  of  October^ 
counting  a  Finlyson  indorsed  it^  in  the  name  of  the  partnership,  to  the 
h^  h  JIJvot  Plai»iiff>  who  discounted  it,  by  giving  his  own  promissory  note, 
(In  discount-  for  304/.  3s.  6d.  payable  on  the  25th  of  Nooember,  (the  differ- 
b^^ppBcdby  c"<^«  o^  1^-  6rf.  being  on  account  of  the  note  being  due  two 

jf.  to  the 

Sbtduefrom  W  [Wrightion  v.  Ptdlan,   1  Stark,      2  Camp.  N.  P.  C.  561.     Lord  Gal- 

the  partner-  ^*  ^'  ^*  ^^^'      Henderson  v.   Wild,      way  v.  Maihew,  10  East,  264.] 

ship  (6).  (A)  [Emly  v.  Lye,  \5  East,  7.] 

C  ^\5Q  ]  davs 
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days  later  than  the  bill)*     This  note  of  the  Plaintiff's  was  in*     1789. 

dorsed  by  Fitdyson  to  Sterling  Douglas  and  Co.  who  discounted     

it,  and  received  the  money  tbey  had  advanced  by  so  discount*  '  afiamtt 
iog  the  note,  back  again  from  Fitdyson^  in  part  of  payment  of  ^**"'^»''» 
the  debt  owing  to  them  from  the  partnership.  When  the  note 
became  doe,  the  Plaintiff  paid  it  to  Sterling  Douglas  and  Co. 
Two  days  before  Scotf^  bill  became  due,  Finlyson  took  it  up, 
and  gave  in  lieu  of  it  another  bill  to  the  Plaintiff,  accepted  by 
Lee^  Strachan  and  Co.  but  did  not  take  back  Scotfs  bill. 
Afterwards  Lee^  Strachan  and  Co.'s  bill  not  being  paid,  and  Fin^ 
fyson  having  become  a  bankrupt,  the  Plaintiff  brought  this 
action  against  all  the  partners,  on  Scotfs  bill,  which  remained 
in  his  hands,  and  obtained  a  verdict 

A  rule  being  granted  to  shew  cause  why  this  verdict  should 
not  be  set  aside,  and  a  new  trial  granted, 

Adair  and  Bond^  Seijts.,  shewed  cause.  They  acknowledged 
that  the  action  on  the  bill  could  not  be  supported,  but  con* 
tended  that  the  Plaintiff  was  intitled  to  retain  his  verdict,  hav«» 
ing  paid  money  to  the  use  of  the  Defendants,  at  the  special 
instance  and  request  of  a  person  authorized  by  them  to  receive 
and  pay  their  debts. 

Le  Blanc  and  Lawrence,  Seijts.,  for  the  rule  argued,  that  it 
ought  to  have  been  shewn,  that  the  money  was  actually  paid, 
in  discharge  of  a  partnership  debt;  if  it  were  paid,  when  [157]] 
Finlyson  had  no  right  to  pledge  the  credit  of  the  partnership,  it 
was  not  paid  to  the  use  of  the  partnership.  But  admitting  that 
it  was  paid  for  a  partnership  debt,  yet  being  paid  without  the 
knowledge  and  request  of  the  Defendants  it  could  not  be  su& 
ficient  to  raise  an  assumpsit.  Finlyson  hiad  no  authority  to 
borrow  money  to  pay  their  debt,  or  to  contract  for  them  with« 
out  their  consent.  This  case  must  be  considered  as  already 
decided  by  Lord  Kenyon  in  the  King's  Bench  (a). 

Adair  replied,  that  in  the  case  cited,  it  was  only  holden  that 
an  action  could  not  be  maintained  on  the  bill  of  exchange.  The 
reason  of  which  was,  that  the  bill  being  negotiable,  and  going 
into  the  hands  of  persons  who  might  not  know  the  considera-* 
tion  for  which  it  was  given,  must  be  binding  when  given,  or  not 

(a)  In  a  case  between  the  Bank  of  which  was  not  argued  in  coort^  hat 

Em^and  Plaindfis  and  the  same  De>  Lord  Kenyon  at  the  trial  gave  it  as  hi* 

feiuantfl^  in  which  the  circumstances  opinion,  that  the  action  on  the  bill 

were  the  same  as  the  present;  there  could  not  be  maintained^ 
^^  a  demurrer  to   the  evidence, 

at 
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,1789«      at  all.     The  authority  of  the  drawer  must  be  independent  of 
KiLGouE     *"y  application  of  the  money.  But  no  such  inconvenience  could 
against      arise  from  the  action  for  money  paid.     It  is  admitted  that 
iMLYsoK.    pif^iygf^  pj^jd  jiig  money  of  the  PlaintiflF  in  discharge  of  a  part- 
nership debt ;  he  had  full  authority  from  the  other  Defendants 
to  receive  and  pay ;  he  therefore  applied  to  the  Plaintiff  for  his 
note,  at  their  special  instance  and  request. 

Lord  Loughborough. — I  was  of  opinion  at  the  trial,  that 
there  was  an  equity  in  favour  of  the  Plaintiff,  the  money  arising 
from  his  note  being  de  facto  applied  for  the  benefit  of  the  part- 
nership, and  the  authority  from  the  other  partners  giving  him 
power  to  discharge  their  debts.  But  I  am  now  convinced  that 
I  was  mistaken.  Consider  the  nature  of  this  transaction: 
Finlyson  applies  to  Kilgour  to  discount  the  bill  accepted  by 
Scott^  and  in  part  of  the  discount  takes  a  promissory  note  from 
him ;  Kilgour^  before  ScoU's  bill  became  due,  changes  it  with 
Finlyson  for  another,  accepted  by  Lee^  Strachan  and  Co.,  returns 
that,  and  takes  Scotfs  bill  back  again.  Now  all  this  was  carried 
on  without  any  idea  of  the  former  partners  being  bound  by  it. 
On  the  10th  of  October^  long  before  the  Plaintiff's  note  was 
due,  the  Defendant  applied  to  Sterling  Douglas  and  Co.  to  dis- 
count it,  who  accordingly  did  discount  it,  but  received  the 
[  1 58  ]  money  back  again  in  part  of  payment  of  their  debt  owing  from 
the  partnership.  When  this  note  became  due,  the  Plaintiff" 
paid  it  to  Sterling  Douglas  and  Co.  but  at  that  time  no  debt  was 
owing  to  them  from  the  partnership;  the  payment  therefore  of 
the  Plaintiff  was  not  a  payment  to  the  use  of  the  partnership. 
Though  the  money  raised  by  discounting  his  note  before  it  was 
due,  was  in  fact  paid  in  discharge  of  a  partnership  debt,  yet  he 
cannot  follow  tbe  money  through  all  the  applications  of  it  made 
by  Finlyson, 

Heath  and  Wilson  (a),  Justices,  of  the  same  opinion. 

Rule  absolute  f%r  a  new  trial. 

(c)  Mr.  Justice  Gotdd  being  absent. 


SaifiULs 
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1789. 
Shiells  and  Thorne,  Assignees  of  Goodwin,  a       T%iinday, 
Bankrupt,  against  Blackburne. 


jPefr.  IfUh. 


T^HE  material  facts  of  this  case  were  as  follow.     The  Defend-  A,  a  general 

ant  who  was' a  general  merchant,  in  London,  having  re-  u^SS« 
ceived  orders  from  his  correspondent  in   Madeira  to  send  ▼ohmuriiy 
thither  a  quantity  of  leather  cut  out  for  shoes  and  boots,  em-  lewird,  to 
ployed  Goodwin  the  bankrupt,  who  was  a  shoemaker,  to  exe-  ^^  V. 
cute  the  ord^r.     Goodwin  accordingly  prepared  the  leather  for  goods  of  ^« 
the  Defendant,  packed  it  in  a  case  for  exportation,  and  at  the  l^tT^^lutstl 
same  time  prepared  another  parcel  of  the  same  kind  of  leather,  of  hb  own  of 
on  his  own  account,  which  he  packed  in  a  separate  case,  to  be  aort,  at  the 
sent  to  Madeira  on  a  Venture,  requesting  the  recommendation  ^^l 
of  the  Defendant  to  bis  correspondents  in  the  sale  of  it.    The  porution, 
two  cases  were  sent  to  the  Defendant's  house,  with  bills  of  the  entr^ 
parcels,  and  he,  in  order  to  save  the  expense  and  trouble  of  a  ""'^  \^ 
separate  entry  at  the  custom-house,  voluntarily  and  without  mination, 
any  compensation,  by  agreement  with  Goodwin,    made  one  ^^il^^^g 
entry  of  both  the  cases,  but  did  it  under  the  denomination  of  are  adzed. 
wrought  leather,  instead  of  dressed  leather,  which  it  ought  to  taken  Oe^ 
have  been.     In  consequence  of  this  mistake  in  the  entry,  the  ^^J^  ^ 
two  cases  were  seized,  and  this  action  was  Brought  by  the  b,  m  rfku 
assignees  of  Goodwin  to  recover  the  value  of  the  leather,  which  JI[!Ji  "^ 
he  had  prepared  to  export  on  his  own  account    The  declara-  ceiled  amf 
tion  stated,  that  the  bankrupt  before  his  bankruptcy  was  pos-  not  bdngof 
sessed  of  a  quantity  of  leather,  which  he  •  desimed  to  export  to  *  profession 

,  ,  or  employ- 

the  bland  of  Madeira,  for  which  purpose  it  was  necessary  that  ment  which 

a  proper  entry  of  it  should  be  made  at  the  custom»house ;  that  ^^^^^[%^ 

the  Defendant  in  consideration  that  the  bankrupt  would  permit  in  whit  he 

him  to  enter  the  said  leather  at  the  custom-house,  undertook  to  t^en)  is  imi 

enter  it  under  aright  denomination;  that  the  bankrupt  confid-  ^iotHetoati 

acnon  for 

ing  in  the  undertaking  of  the  Defendant,  did  permit  him  to  the  loss 
enter  it  at  the  custom-house  for  exportation :  that  the  Defendant  ^|^?"\^ 


(a)  [Afl  to  the  degree  of  negligence  render  the  defendant  liable  for  taking 

wluch  will  render  a  gratuitous  bailee  an  insufficient  security :   see  Whiter 

liable,  see  RoM  v.  Wilson,  1  B.  &  A.  headv.  GrerMam, 2 Bingh. 464. Where 

59.  JVeiton  y.  Mackmtoth,  1  Stark,  N.  it  is  stated  that  the  defendant  was  re- 

P.C.237.  JDartnellY.  Howard,  4  B.  &  tained  as  an  attorney  a  reward  need 

C.  350,  in  which  latter  case  it  was  not  be  all^d  <*  for  the  Court  will 

held  that  a  retainer  to  l^y  out  a  sum  take  judicial  notice  that  he  will  not 

of  money   in  the  purchase   of  an  act   without   reward."     Bourne   v. 

SDDui^  without  a  reward,  will  not  JDiggles,  S  Chitty's  Rep.  311.] . 

did 


C  ♦i^g  ] 
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1789.     did  not  enter  it  under  a  right  denomination,  but,  on  the  con- 

r^  trary,  made  an  entry  of  it  under  a  wrong  denomination,  of 

agamtt     wought  leather j  in  order  improperly  to  obtain  a  bounty  (a)  there- 

BVKH1U     ^^ »  '^y  n^cft'^s  of  which  wrong  entry,  the  leather  became  liable 

to  be  seized,    and  was  seized  and    forfeited  to  the    King. 

^d.  Count  goods  sold  and  delivered.  Sd.  Quanti/tm  meruit*  Flea 

general  issue,  verdict  ibr  the  Plaintifi*. 

A  rule  was  obtained  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that  the 
Defendant  not  professing  the  business  of  entering  goods  at  the 
custom-house,  having  undertaken  to  enter  those  in  question 
without  reward,  and  having  taken  the  same  care  of  them  as  of 
his  own,  was  not  liable  for  the  loss. 

AdatTi  Serjt.,  shewed  cause,  contending,  that  as  the  bills  of 
parcels  were  left  at  the  Defendant's  house,  he  must  have  known 
the  proper  denomination  of  the  goods.  It  was  no  excuse  for 
him,  that  he  lost  some  of  his  own  goods  by  the  same  mistake 
in  the  entry ;  for  though  a  bailee  of  goods  may,  if  he  pleases, 
throw  away  his  own,  yet  he  has  no  right  to  do  so  with  those  of 
another.  Having,  by  gross  negligence,  lost  the  property  of  an* 
other,  committed  to  his  care,  he  is  not  exculpated  by  having 
lost  his  own  property  by  the  same  negligence.  Though  in  this 
case  perhaps  there  was  no  intention  to  cheat  the  revenue,  yet 
the  tendency  of  it  was  to  gain  a  drawback  on  exportation; 
whatever  might  be  the  intent,  the  effect  was  the  same.  The  De- 
fendant  was  not  a  mere  depositary,  but  undertook  to  perform  a 
specific  act«>  Though  an  action  might  not  lie  for  nonfeasance, 
it  clearly  would  for  a  misfeasance.  This  is  agreeable  to  Lord 
Holfs  doctrine  in  the  case  of  Coggs  v.  Bemard{b)i  and  answers 
[  160  ]  to  the  Mandatum  of  the  Roman  law,  recognized  in  the  sixth 
division  of  bailments,  though  somewhat  improperly  termed  a 
commission,  which  in  common  acceptation  implies  Hire  or  re- 
ward. Admitting  that  a  bailor  is  not  entitled  to  redover  for  a 
loss, ^occasioned  by  his  own  folly  in  employing  an  unskilful 
person,  where  technical  knowledge  is  required,  yet  here  the 
Defendant  was  a  general  merchant,  used  to  exportation,  and 
was  to  be  presumed  to  know  the  proper  duties  payable  :3t  the 
pustom-house.     In  Jonef  Law  ofBailments^  120,  it  is  said  con- 

(a)  By  Stat.  1 3  Ann,  Stat,  8.  c.  9.  s.  64.     factured  and  actually  made  into  good* 
a  drawlmck  is  allowed  of  three  half-      and  wares.  Made  perpetual  bysGeo^ 
pence  on  every  pound  weight  of  lea-      1.  c.  7. 
ther  exported,  which  shall  be  maim-        (b)  3  Lord  Raym.  909. 

formably 
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formably  to  Lord  Hcifs  rule,  that  ^*  a  mandatary  to  perforin  a     1789. 
'*  work,  is  boand  to  use  a  degree  of  diligence  adequate  to  the     7^ 
^'  performance  of  it.''  '  agmnst 

Lawrence,  Serjt.,  contri.  The  question  is,  how  far  the  un-  bukmk.' 
dertaking  of  the  Defendant  extended?  Goodwin,  the  bankrupt, 
having  goods  to  export,  the  Defendant  voluntarily  o£Pered  to  en- 
ter them  at  the  custom-house.  Here  the  implied  contract  was 
the  point  to  be  considered.  In  Coggs  v.  Bernard,  special  care  was 
required  in  removing  a  cask  of  brandy;  in  that  case  Mr.  Justice  \ 

Powell  held  that  the  special  undertaking  of  the  party  was  the 
gist  of  the  action.  Here  the  undertaking  of  the  Defendant  was 
only  to  take  the  same  care  of  the  Plaintiff's  goods  as  of  his  own: 
no  more  can  be  implied.  Jones,  vti  his  Essay  on  Bailments  (a), 
says,  *'  if  the  bailor  only  receive  benefit,  or  convenience  from 
*^  the  bailment,  it  would  be  hard  and  unjust  to  require  any  par- 
"  ticttlar  trouble  from  the  bailee,  who  ought  not  to  be  molested 
*^  unnecessarily  for  his  obliging  conduct.  If  more,  therefore, 
**  than  good  faith,  were  exacted  from  such  a  person,  that  is,  if 
^  he  were  to  be  made  answerable  for  less  than  gross  neglect, 
**  few  men,  after  one  or  two  examples,  would  accept  goods  on 
'^  such  terms,  and  social  comfor^  would  be  proportionably  im-» 
^  paired."  It  is  said  in  Foley's  Principles  of  Moral  and  Poti- 
Heal  Philosophy  (b),  that  '*  whoever  undertakes  another  man's 
^  bosioess,  makes  it  his  own,  that  is,  promises  to  employ  upon 
**  it  the  same  care,  attention  and  diligence,  that  he  would  do  if 
^  it  were  actually  his  own,  for  he  knows  that  the  business  was 
**  committed  to  him  with  that  expectation,  and  with  no  more  ^ 

^  than  this."  Lord  HoWs  reasons  in  Coggs  v.  Bernard,  for 
making  a  Mandatary  liable,  do  not  apply  to  this  case ;  those 
are^  that  **  in  such  a  case  a  neglect  is  a  deceit  to  the  bailor;  for 
**  when  he  trusts  the  bailee  upon  his  undertaking  to  be  careful,  [  161  ] 
*<  be  has  put  a  fraud  upon  the  Plaintiff  by  being  negligent,  his 
^  pretence  of  care  being  the  persuasion  that  induced  the  Plain* 
*^  tiff  to  trust  him;  and  a  breach  of  trust  undertaken  voluntarily 
^  irili  be  good  ground  of  an  action."  Where  a  person  pro- 
fesses himself  to  be  of  a  certain  business,  trade  or  profession, 
and  undertakes  to  perform  an  act  which  relates  to  bis  parti- 
cular employment,  there  an  extraordinary  degree  of  skill  and 
diligence  is  required  from  him ;  but  where  his  undertaking  is 
merely  Xo  take  the  same'care  of  the  concerns  of  another  as  of 
I  (tf)  Pago  10.  (*)  Page  144. 

his 


\ 
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Black- 


1789.  ^^^  ovifiif  no  more  can  be  expected  from  him.  Puff,  lib,  5.  c.  4.  s.  5. 
Moore  v.  Morgue^  Q/wp.  480.  ((i),  in  which  Lord  Mansfield! sdi^ 
rection  to  the  jury  is  in  favour  of  the  present  Defendant. 

Adair  replied,  that  Lord  Mansfield^s  doctrine  in  Moore  v. 
Morgue^  was  not  applicable  to  the  present  case,  because  the  en- 
tering goods  under  a  false  denomination  was  gross  negligence. 

Heath,  J.  (6) — The  Defendant  in  this  case  was  not  guilty 
either  of  gross  negligence  or  fraud;  he  acted  bonajide.  If  a 
man  applies  to  a  surgeon  to  attend  him  in  a  disorder,  for  a 
reward,  and  the  surgeon  treats  him  improperly,  there  is  gross 
negligence,  and  the  surgeon  is  liable  to  an  action (c);  the  sur^ 
geon  would  also  be  liable  for  such  negligence,  if  he  undertook 
gratis  to  attend  a  sick  person,  because  his  situation  implies  skill 
in  surgery ;  but  if  the  patient  applies  to  a  man  of  a  di£Perent 
employment  or  occupation  for  his  gratuitous  assistance^  who 
either  does  not  exert  all  his  skill,  or  administers  improper  re- 
medies to  the  best  of  his  ability,  such  person  is  not  liable. .  It 
would  be  attended  with  injurious  consequences,  if  a  gratuitous 
undertaking  of  this  sort  should  subject  the  person  who  made  it, 
and  who  acted  to  the  best  of  his  knowledge,  to  an  action. 

Wilson,  J.^* Where  money  has  been  paid  for  the  perform* 
ance  of  certain  acts,  the  person  receiving  it  is,  by  law,  answer- 
able for  any  degree  of  neglect  on  his  part;  the  payment  of  money 
being  a  sort  of  insurance  for  the  due  performing  of  what  he  has 
undertaken ;  and  this  rule  has  few  exceptions.  But  where  the 
undertaking  is  gratuitous,  and  the  party  has  acted  bonA^fide^  it 
is  not  consistent  either  with  the  spirit  or  policy  of  the  law  to 
make  him  liable  to  an  action.  Here  Goodwin  wanted  to.dis- 
[  162  ]  pose  of  his  goods,  which  the  Defendant  entered  together  with 
his  own,  without  any  reward.  Could  he  be  understood  to  be  an- 
swerable for  more  care  than  he  took  of  his  own  goods?  There 
was  no  suspicion  of  any  fraudulent  design.  A  wrong  entry  at 
the  custom-house  cannot  be  considered  as  gross  negligence, 
when,  from  the  variety  of  laws  relating  to  the  customs,  reliance 
must  be  placed  on  the  clerks  in  the  offices*  It  happen^  in- 
deed, not  long  since)  that  a  man,  designing  to  export  wool  un- 
der the  late  act(<2),  applied  to  a  clerk  in  the  custom-house  to 
make  a  proper  entry  of  it,  who,  not  understanding  the  act  of 


(a^  This  case  was  mentioned  by  Mr. 
Justice  WiUoriy  when  the  rule  to  shew 
cause  was  granted. 


(b\  Mr.  Justice  Gould  was  absent, 
(c)  [Seare  ▼.  Prentice,  8  East,  348.] 
(a)  28  CrtO,  9.  c.  58. 

parliament. 
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parliament,  entered  it  wrong,  and  the  goods  were  seized :  when 
therefore  such  cases  happen,  it  is  too  much  to  infer  gross  negli- 
gence from  the  mistake  which  the  Defendant  committed. 

Lord  LouoHBOROUOH. — I  agree  with  Sir  William  JoneSy  that 
where  a  bailee  undertakes  to  perform  a  gratuitous  act,  from 
which  the  bailor  alone  is  to  receive  benefit,  there  the  bailee  is 
only  liable  for  gross  negligence;  but  if  a  man  gratuitously  un- 
dertakes to  do  a  thing  to  the  best  of  his  skill,  where  his  situa- 
tion or  profession  is  such  as  to  imply  skill,  an  omission  of  that 
skill  is  imputable  to  him  as  gross  negligence.  If  in  this  case  a 
ship-broker,  or  a  clerk  in  the  custom-house,  had  undertaken  to 
enter  the  goods,  a  wrong  entry  would  in  them  be  gross  negli- 
gence, because  their  situation  and  employment  necessarily  im- 
ply a  competent  degree  of  knowledge  in  making  such  entries  ; 
but  when  an  application,  under  the  circumstances  of  this  case, 
is  made  to  a  general  merchant  to  make  an  entry  at  the  custom- 
bouse,  such  a  mistake  as  this  is  not  to  be  imputed  to  him  as 
gross  negligence. ' 

Rule  absolute  for  a  new  trial. 


1789. 

Shiklls 

agomtt 

Black- 


VfYVihL^  Clerk,  against  Shepherd. 

TkEBT  for  an  amercement  of  a  court  leet.  The  declaration 
stated  the  amercement  to  have  been  affeered  at  a  court 
faolden  before  the  steward  of  the  manor ;  but  it  appeared  in 
evidence  that  the  court  was  really  holden  before  the  deptity 
steward^  who  was  appointed  by  letter  of  attorney  from  the 
steward. 

Mr.  Justice  Grose^  who  tried  the  cause,  thought  this  was  a 
fatal  variance,  and  therefore  nonsuited  the  Plaintiff. 

*  A  rule  was  obtained  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  granted,  against  which  in  Mi^ 
chaebnas  Term  last 

Lawrenee^  Serjt,  shewed  cause.  He  allowed  that  a  trifling 
variance  would  not  \ltiate  where  the  substance  of  the  allegation 
was  proved ;  as  where  a  declaration  {b)  was  for  maliciously  in- 
dicting at  the  General  Qftarter  Sessions^  and  it  was  proved  to  have 
been  at  the  General  Sessions,  the  word  Qjiarter  was  held  to  be 
surplusage.  Bat  he  contended  that  this  was  a  material  variance ; 

(a)  [But  see  Draper  v.  Garratl^  2  B.  &  C.  2.]  (6)  2  Black.  1050. 

a  custom 


FA.  \Wt. 

In  an  ac- 
tion for  in 
unercement 
in  a  court 
leety  if  the 
declaration 
lUtetbe 
court  to  have 
been  bolden 
before  the 
tUvaard  of 
the  manor, 
and  theeri- 
denceproyea 
it  to  have 
been  holden 
before  tlie 
deputy  UeW' 
ardf  it  ta  a 
matenaita- 
rittnoe(a), 

[  •  16S  ] 
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1 789*     &  custom  for  a  lord  to  hold  courts  before  his  steward  not  extend- 
^^^^     ing  to  the  steward's  appointing  a  deputy.  The  office  of  steward 
ogamst     of  a  leet  was  judicial ;  by  the  ancient  common  law  (a\  he  had 
asruuD.  jypjgjj^^jQn  of  felonies :  a  deputy  then  could  not  be  appointed 
without  either  an  established  usage  or  special  authority  for  that 
purpose,  such  as  corporations  and  others  exercise  by  virtue  of 
particular  grants.  4  Inst.  88.    If  the  declaration  had  stated  the 
court  to  have  been  holden  before  a  deputy,  without  shewing  an 
authority  to  appoint  such  deputy,  it  would  have  been  bad  on 
demurrer.     The  case  of  Gery  v.  Wheatly  (ft)  proves  that  the 
courts  consider  variances  of  this  kind  to  be  material. 

CocJceUy  Serjt.,  in  behalf  of  the  rule,>  urged,  that  the  court 
leet  migl^t  be  holden  either  before  the  principal  or  deputy. 
Though  the  deputy  was  not  the  same  to  every  purpose  as  the 
principal,  yet  he  was  so  in  law  as  to  holding  courts.  1 2  Mod. 
470  Sf  590.  1  Ld.  Raym.  660.  Salk.  95.  The  substance 
of  the  question  was,  whether  the  court  were  legally  holden. 
The  matter  of  appointment  was  not  in  dispute;  it  was  suf- 
ficient if  the  person  before  whom  the  court  was  holden  was 
competent  to  hold  it,  and  the  court  itself  competent  to  amerce. 
If  therefore  it  were  a  variance,  it  was  not  a  material  one.  Cro. 
Jac.  32.  Yelv.  46.  2  Blackst.  840—1050.  Term.  Rep.  B.  R. 
235.     King  v.  Pippet^  and  the  cases  there  cited. 

The  Court  seemed  to  have  but  little  doubt  of  the  variance 
being  fatal,  but  said,  as  the  point  was  of  consequence  to  lords 
[  164  ]    of  manors,  if  the  counsel  for  the  Plaintiff  could  produce  any 
farther  authorities  in  support  of  the  rule,  he  should  be  heard. 

On  this  day  Cockeli  said,  that  he  had  not  been  able  to  find 
any  other  case  in  his  favour,  and  therefore  the 

Rule  was  discharged. 

{a)  See  Mag.  Ch.  c.  17.— 13  Ed,  I.  2.— 1 1  Hen.  7.  c.  17.— 2  Inst.  387. — 
c.  13. — 1  Ed.  3.  c,  17. — 1  Ed.  4.  c.      3  Burr.  I860, 

(b)  Gery  v.  Wheatly^  tried  before  Lord  Mansfield  at  Westminster^  at  the 
Sittings  aflter  JkRckaelmas  Term,  1777. 

Debt  for  an  amercement.  The  declaration  stated  that  the  Defendant  was 
summoned  to  serve  on  the  jur}'  of  the  court  leet  and  court  barony  but  the 
summons  was  to  serve  on  the  jury  of  the  court  leet  mdy. 

Lord  Mansfield  said,  this  was  a  matter  of  strict  law,  it  being  an  action  for 
a  penalty.  The  Plaintiff  having  stated  in  his  declaration  that  the  Defendant 
was  summoned  to  serve  on  the  jury  of  the  court  leet  and  court  baron,  was 
bound  to  prove  that  averment,  and  as  the  summons  did  not  prove  it,  must  be 
nonsuited. 

Brymer, 
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Brtmer,  N[ewton,  and  Thompson,  against 

Atkins  and  White.  F^^im. 

"PROHIBITION  to  the  Court  of  Lords  Commissioners  of  %  the  uth 
Appeals  from  the  Admiralty  in  Prize  Causes.  the  oaLie 

The  declaration  stated,  that  all  and  all  manner  of  pleas  of  and  p^^^  ^  ^* 

*  (made  to 

concemingtheyalidity,  explanation,  interpretation,  construction,  prohibit  aU 
or  exposition  of  the  laws  and  statutes  of  this  realm,  and  the  cog-  ||^^^ 
Dizance  of  such  pleas,  belong  and  appertain  to  the  Lord  the  King  ^^  tbethen 
and  his  royal  crown,  and  by  the  common  law,  in  the  courts  of  colonies,  and 
oar  said  Lord  the  King  of  record,  ought  and  have  always  been  lijl*^."*^**^ 
accustomed  to  be  tried  and  discussed,  and  not  in  any  court  pro-  provided, 
ceeding  by  any  law  differing  from  the  common  law  of  this  realm.  JcT^adbeen 

That  the  said  Lord  the  King  did,  in  the  second  year  of  his  ^«"  ^'o™ 
reign,  by   his  commission   nominate,   constitute,  ordain,  and  cant,  and 
appoint,  all  and  every  of  his  privy  counsellors  for  the  time  ^"jf^"}** 
being,  and  others  therein  named,  or  .any  three  or  more  of  them,  prize  in  a 
to  be  his  commissioners  for  receiving,  hearing,  and  determining  ^lJ2ty,and 
of  appeals  from  the  said  Lord  the  King's  courts  of  Admiralty  thesCTtence 
in  matters  of  prize.  nation  ap- 

That  the  said  courts  of  Admiralty,  and  the  said  commissioners  S^^^j^ 
of  Appeals  proceed  by  some  law  dififering  from  the  common  law  of  any  sen- 
of  this  realm,  and  therefore  have  no  power  or  authority,  to  try  pe^'from^ 
or  discuss  the  validity,  explanation,  interpretation,  construe-  "•^oi'nud 

'.'  c  .  .        r  1-  should  not 

tion,  or  exposition  ot  any  act  or  acts  of  parliament,  nor  to  ex-  be  suspend- 
pound  them  otherwise  than  is  warranted  and  allowed  by  the  ^l2^J^° 
common  law  aforesaid.  peal,  in  case 

*  That  a  statute  was  made  in  the  sixteenth  year  of  the  reign  of  ^r^^' 
his  present  Majesty,  to  prohibit  all  trade  and  intercourse  with  the  PJ^^^^f^  . 
then  American  colonies  f  reciting  the  act  particularly  J.  n^dentte^ 

That  in  the  said  statute  it  was,  among  other  things,  enacted,  ^^yj^^ 
that  the  execution  of  any  sentence  so  appealed 'from,  as  in  and  {^  the  court 
by  the  said  act  is  directed,  should  not  be  suspended  by  reason  of  ,uch  sen- 
such  appeal,  in  case  the  party  or  parties  appellate  should  give  ^"^  '^^''^^ 
sijfftcienf  security^  to  be  approved  of  by  the  court  in  'which  such  restore  the 

ship,  &c. 
eoDceroing  which  such  sentence  should  be  pronounced,  or  ihefiiU  value  thereof,  to  the  appellant  or  ap- 
peOaats,  in  case  the  sentence  so  appealed  from  should  be  reversed."  Though  the  security  taken  by 
viitue  of  this  section,  in  a  court  of  vice^idmiralty,  was  in  the  form  of  an  acknowledgement  vf  a  deU  to 
the  King,  yet  being  taken  in  a  court  not  of  record  was  not  a  strict  recognixance,  but  operated  as  a  sl^iu- 
latum  fay  the  parties  to  abide  the  decision  of  the  Court  of  Appeals.  Neither  was  the  Court  of  Appeals 
boond  hy  this  section  to  interpret  the  words  **fkdl  valw*  by  any  definite  measure,  but  had  a  discretion- 
ary fower  t^  dedaring  vAat  wu  the  **JvU  value",  and  also  a  power  of  enforcing  from  the  sureties 
ftjmeat  of  what  it  had  declared  to  be  the  **JuU  value.'*  [Affirmed  in  K.  B.  on  a  writ  of  Error.  Mich. 
si  Geo.  3.] 

sentence  [  *  165  ] 
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1789.     sentence  should  be  given,  to  restore  the  ship,  ycf^sel,  goods,  or 
effects,  concerning  which  such  sentence  should  be  pronounced. 


agauut      or  theJiiU  value  thereof^  to  the  appellant  or  appellants,  in  case 
Amin.     ^Y^Q  sentence  so  appealed  from  should  be  reversed. 

^  That  Hugh  Bromedge^  Esq.  commander  of  the  said  Lord 
the  King's  sloop  of  war,  the  Savage,  in  obedience  to  the  orders 
of  Samuel  Craves,  Esq.  commander  in  chief  o(  hb  Majesty's 
ships  and  vessels  at  the  time  hereinafter  mentioned,  employed  in 
the  river  St*  Lawrence  and  along  the  coast  of  Nova  Scotia,  the 
islands  of  St.  John  and  Cape  Breton,  and  thence  to  Cape  Florida 
and  the  Bahama  Islands,  being  then  and  there  subject  to,  and 
under  the  command  of  the  said  Samuel  Graves,  as  such  com- 
mander in  chief,  did,  on  the  17th  of  January,  1776,  seize  as 
prize,  in  the  harbour  of  Halifax,  in  the  province  of  Nova 
Scotia  aforesaid,  a  certain  ship  or  vessel  called  The  Nicholas, 
Nathaniel  Atkins,  master,  the  property  of  certain  persons  inha- 
bitants of  the  said  colony  of  Massachusets  Bay. 

That  William  Nesbitt,  Esq*  his  Majesty's  attorney-general  for 
the  said  province  of  Nova  Scotia,  Jar  and  on  behalf  of  the  said 
Jjord  the  King  and  of  the  said  Hugh  Bromedge,  did,  on  or  about 
the  12th  day  of  April,  in  the  said  year  1776,  institute  a  suit 
in  his  Majesty's  Court  of  Vice-admiralty,  at  Halifax  aforesaid, 
before  the  Worshipful  James  Brenton,  Esq.  Surrogate,  and  De- 
puty of  the  Worshipful  Jonathan  Sewell,  Judge,  Deputy,  and 
Surrogate  of  the  Court  of  Vice-admiralty  of  the  province  of 
Nova  Scotia  and  tlie  maritime  parts  thereof;  and  by  the  libel  by 
him  ^esLhibited  in  the  said  suit  among  other  things,  did  pro- 
pound, allege,  and  declare,  that  notwithstanding  the  said  Act 
of  Parliament  of  the  sixteenth  year  of  the  reign  of  the  said 
Lord  the  King,  the  said  Nathaniel  Atkins,  master  of  the  said 
ship  called  The  Nicholas  (Thomas  Boylston,  of  Boston,  in  the 
province  of  Massachusets  Bay,  merchant,  aforesaid,  or  others 
r  166  1  r<Bsidii^S  ^^  ^^®  ^^'^  province,  owners,  being  one  of  the  rebels 
lious  colonies  mentioned  in  the  said  act)  had  been  trading  to 
Russia  and  other  parts,  and  there  loaded  hemp,  iron,  and  Bussia 
linen,  being  partly  naval  stores,  and  proceeded  from  thence  to 
Great  Britain,  and  cleared  out  for  Halifax  in  the  said  province, 
under  pretence  of  carrying  the  said  naval  stores  and  other  goods 
to  some  of  the  said  rebellious  colonies,  where  the  owners  of 
tlie  said  ship  Nicholas  and  goods  resided ;  and  the  said  master, 
with  the  said  ship  Nicholas,  with  her  cargo,  having  arrived  at 

Halifaj: 
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Halifax  in  the  said  monihot  Januatyy  1 776»  thesaid ship >7u:Ao/tf5     1789. 

was  there  with  her  cargo  seized  and  detained  by  the  said  HughBro*     r 

medge^  commander  of  the  ship  of  war  aforesaid,  as  being  the  pro-  ogowue 
perty  of  pei*8ons  in  the  said  rebellious  colonies ;  and  did  thereby  ■^""•• 
for  the  said  Lord  the  King  and  the  said  Ht^h  BromedgCy  pray  the 
said  court  to  take  the  premises  in  the  said  libel  alleged,  into  con- 
sideration, and  on  due  proof  to  proceed  to  adjudication,  and  that 
the  said  ship  and  cargo  might  be  condemned  as  forfeited  to  the 
said  Lord  the  King,  and  that  the  same  might  be  delivered  over 
to  the  captor,  pursuant  and  according  to  the  directions  of  the 
said  act  of  parliament 

That  the  said  Nathaniel  Atkins  and  John  White  were  after-^ 
wards  duly  admitted  in  the  said  Court  of  Vice-admiralty,  for 
and  on  behalf  of  tliemselves  and  other  claimants  of  the  said 
ship  and  cargo;  and  the  said  James  Brenton^  being  surrogate  and 
deputy  as  aforesaid,  having  deliberately  and  maturely  heard  the 
parties  to  the  said  suit,  by  their  advocates  and  proctors,  and 
their  arguments  and  proofs,  and  having  inquired  into  and  duly 
considered  of  the  whole  proceedings  in  the  said  business,  did,  on 
the  8th  day  of  May^  in  the  said  year  1776,  pronounce^  decree^ 
and  declare^  that  the  said  ship  Nichol&s,  her  tackle^  apparelyfur*- 
niturey  and  her  cargo  therein  laden^  were  rightly  and  duly  seized 
and  taken  by  the  saidJrLugh  Bromedge;  and  that  the  saidship,  her 
tackle,  apparel,  furniture,  and  cargo,  were,  at  the  time  of  the 
capture  and  seizure  aforesaid  as  far  as  appeared  to  him,  in 
violation  of  the  said  statute  of  the  sixteenth. year  of  the  reign 
of  the  said  Lord  the  King,  and  as  such  ought  to  he  accounted 
liable  and  subject  to  confiscation,  and  to  be  adjudged  and  con- 
demned as  and  for  good  and  lawful  prize,  and  did  adjudge  and 
condemn  the  same  ship^  her  tackle,  apparel>  and  furniture,  and 
the  cargo  therein  laden,  as  and  for  good  and  law/id  prize$  as 
being  guilty  of  a  breach  and  violation  of  the  act  aforesaid. 

That  the  said  ship,  or  vessel,  and  the  cargo  therein  laden^  [  i$j  ] 
were,  after  the  said  sentence  of  condemnation,  on  the  15th  day 
otMay^  in  the  year  aforesaid,  sold  by  the  public  vendue  master^ 
at  public  auction,  to  the  best  bidders^  for  the  sum  of  4897£  18f. 
lOtf.  current  money  oi Halifax  in  Nooa  Scotia  aforesaid,  amount- 
ing to  the  sum  of  ,4408/.  S5.  lawful  money  of  Great  Britain^  free 
and  clear  of  all  charges,  being  the  utmost  value  of  the  samCf  at 
Halifax  aforesaid. 

That  the  said  Nathaniel  Atkins  and  John  White^  in  behalf  of 
vox.  I.  N  themselves 
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1789*  themselves  and  of  Thomas  Boj/kton  and  other  claimants  of  the 
Bbtusb,  ^^^^  '^^P  ^^  vessel,  and  the  cargo  therein  laden,  did  interpose 
ttg^mu  BX\  appeal  from  the  sentence  of  the  said  Court  of  Vice-Admiralty 
*"  to  the  said  Commissioners  of  Appeals  in  matters  of  prize,  where* 
upon  the  said  Alexander  Brytner,  Henry  Newion,  and  Alexander 
Thompson,  did  afterwards,  to  wit,  oA  the  6th  day  of  Augusii 
1776,  personally  appear  before  the  said  James  Brenton,  St&rO' 
gate  and  Deputy  as  aforesaid^  and  acknowledged  jointly^  and  se- 
terallyf  that  they  owed  to  our  Sovereign  Lord  the  King  the  sum  of 
9795L  17*.  Sd,  of  the  current  money  of  Halifax  ajbresaidy  that 
is  to  say,  exactly  double  the  amount  of  the  clear  monies  arising 
by  the  public  sale  as  aforesaid,  upon  condition  that  the  said 
Hugh  Bromedge,  the  party  appellate^  his  agent  or  attorney ^  should 
f-estore  the  said  ship  and  her  cargo,  or  the  talue  thereof,  to  the 
said  appellant  or  appellants  in  case  {he  sentence  so  appealed  from 
should  be  reversed. 

That  the  said  appeal  was  heard  before  the  ^aid  commissioners 
Upon  the  18th  of  March,  1780,  when  the  said  commissioners 
were  pleased  to  reverse  the  sentence  of  the  said  Court  of  Vice- 
Admiralty,  and  decreed  the  said  ship  and  cargo,  or  the  value 
thereof,  to  be  restored  to  the  said  appellants. 

That  the  said  Alexander  Brymer,  Henry  Newton,  And  Alexan^ 
der  Thompson,  afterwards,  on  the  15th  day  o{  March,  1781,  for 
and  in  behalf  of  the  said  //t^A  Bromedge,  paid  into  the  registry 
of  the  said  commissioners  the  said  sum  of '4897Z.  IBs.  \0d.  of 
the  said  current  money,  amounting  to  the  said  sum  of  4408/. 
8s.  of  lawful  money  of  Great  Britain,  being  the  Jtdl  value,  and 
dear  amount,  of  the  monies  arising  from  the  public  sale  of  the  saii 
jtA/p  and  cargo  as  aforesaid. 

That  the  said  Nathaniel  Atkins  and  John  White,  on  behalf  of 
themselves  and  the  said  other  appellants,  did  receive  and  take 
out  of  the  said  registry,  the  said  sum  so  paid  iAto  the  said 
regbtry  ay  aforesaid,  but  did  refuse  to  receive  the  same  in 
satisfaction  of  their  said  claim,  as  the  fdl  value  of  the  said 
-[  168  ]  ship  and  cargo;  and  did  afterwards  petition  the  said  commis- 
sioners to  order  certain  invoices  and  accounts,  of  the  said  ship 
and  cargo  to  be  referred  to  the  registrar  of  the  said  commis- 
sioners, for  the  purpose  of  finding,  adjusting,  settling,  and 
liquidating,  the  Value  of  the  said  ship  and  cargo. 

That  the  said  commissioners  did  according  to  the  petitiofa  of 
the  said  Nathakiel  Atkins,  and  John  White,  refer  to  Maurice 

Stxsbey, 
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Swabeyj  Esq.,  one  of  their  deputy  registrars,  the  said  invoices     17B9. 
aad  accounts^  and  also  the  accounts  ^  the  sales  of  the  said  ship     ^^^^ 
mtd  cargo,  signed  by  the  said  public  vendue  master^  and  ce^'tified     csgahut 
under  the  hand  of  the  deputy  registrar  of  the  Court  of  Vice^Ad*       t^v^ 
mhratiy  at  Hali&x  ajbresaid. 

That  the  deputy  registrar  of  the  said  commissioners  did  re^ 
port,  that  the  sum  of  7708/.  175.  3(L  of  lawful  money  of  Great 
BrkttiHj  ought  to  be  allowed,  and  paid  to  the  said  Nathaniel  JiU 
Uns  and  John  White,  ih  behalf  of  themselves,  and  the  other 
claimants  of  the  said  ship  The  Nicholas^  and  the  said  cargo; 
«hich  report  the  said  commissioners  were  pleased  on  the  31  st 
day  of  January  1 782,  to  confirm. 

That  monitions  and  other  process  having  been  sued  out 
against  the  said  Hugh  Bromedge,  to  compel  payment  of  the  sum 
of  3455/.  Ss.  6d.  bwfol  money  as  aforeaaid,  over  and  besides  the 
man  qf^MSl.  Ss.  6d.  (a)  paid  into  the  registry  of  the  said  com- 
missioners as  aforesaid,  the  proper  oiBcers  to  the  said  commis* 
sioners  returned,  that  the  said  Hugh  Bromedge  was  not  to  b^ 
feond. 

That  monitions  h&ving  been  thereupon  prayed,  and  sued  out 
against  the  said  Alexander  Brymer,  Henry  Newton  and  Alexan^ 
der  Thompson,  the  sureties  of  the  said  Hugh  Bromedge,  as  afore- 
said, an  appearance  was  given  to  them  by  the  said  commis* 
sboers,  to  shew  cause  against  the  payment  of  the  said  sum  of 
8455/.  3s.  6d. 

That  on  the  27th  day  of  July  1785,  the  right  honourable 
Carles  Earl  Camden  Lord  President  of  the  council,  of  the  said 
Lord  the  King,  Thomas  Earl  of  Effingham,  and  Richard  hord 
Viscount  Howe,  three  of  the  said  commissioners  of  appeals,  for 
receiving,  hearing,  and  determining,  appeals  in  prize  causes, 
having  heard  informations  by  counsel,  as  well  in  behalf  of  the 
said  Alexander  Brymer,  Henry  Newton,  and  Alexander  Thomp^ 
son,  the  parties  cited  and  intimated  in  that  behali^  as  on  the 
part  of  the  said  Thontas  BoyUton,  the  owner  and  prcrprieCor  of 
the  said  ship  and  cargo,  decreed  to  be  restored  by  the  interlo-  [  i69  ] 
cutoiy  decree  of  the  said  commissioners,  pronounced  the  re- 
cognizance, dated  the  6th  day  oi  August  1776,  and  entered  into 
by  them  the  said  Alexander  Brymer,  Henry  Newton,  and  Alex^ 

(a)  QjUiCBre  whether  the  excess  of  the  deputy  r^strar  as  proper  to  be 

dieie  two  sons  of  5455/.  5#.  Gd.  and  allowed,)  did  not  arise  from  the  costs 

4408/.  3t,  ed,  together,   above  the  awarded  by  the  Court  of  Appeals?  • 
ram  of  7708/.  17#.  Zd^  (reported  k>y 

K  2  ander 
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1789.  anier  Thompson^  in  the  said  Court  oF  Vice- Admiralty,  as  sure^ 
BETMKft  ^'^*  ^^  answer  the  said  appeal  in  the  penal  sum  of  9795/.  17^.  8A 
Qgcantt  currency,  to  he  forfeited^  by  reason  that  the  aforesaid  sentence 
appealed  from,  had  been  reversed,  and  that  Hugh  Bromedge^ 
Esq.  the  party  appellate,  his  agent,  or  attorney,  had  not  re- 
stored the  said  ship  or  cargo,  or  the  value  thereof,  agreeably 
to  the  said  decree  of  restitution,  and  the  condition  of  the  said 
recognizance ;  and  decreed  a  monition  against  the  said  Alexan^ 
der  Brymer,  Henry  Newton,  and  Alexander  Thompson,  to  pay 
the  sum  of  S455L  Ss.  6d.  being  the  remainder  of  the  value  qf  the 
skip  and  cargo  in  question,  according  to  the  registrar's  report^  to 
the  said  Thomas  Boylston,  or  his  lawful  attorney. 

That  the  said  Court  of  Vice- Admiralty  had  not  any  authority 
by  the  laws  or  statutes  of  this  realm,  to  take  any  security  of  the 
nature,  and  of  the  terms  thereinbefore  mentioned  to  have  been 
entered  into  by  the  said  Alexander  Brymer,  Henry  Newton,  and 
Alexander  Thompson,  nor  had  the  said  commissioners  by  the  laws 
and  statutes  aforesaid,  any  authority  to  enforce  the  same. 

That  the  said  commissioners  have  no  power  or  authority 
whatsoever,  under  the  statutes  aforesaid,  or  any  other  statute 
or  law  of  this  realm,  by  reference  of  invoices  and  accounts,  to  re* 
gistrars,  or  otherwise,  to  open,  re-examine,  set  aside,  or  in  any 
manner  to  alter  the  'valuation  of  any  ship,  or  vessel,  or  goods  and 
effects,  so  fixed,  settled,  adjusted,  and  liquidated,  by  public  sale, 
after  sentence  of  condemnation  duly  pronounced,  where  no  fraud  or 
collusion  is  alleged  and  proved* 

That  the  /said  ship  Nicholas,  and  the  goods  and  effects  on 
board  the  same,  were  condemned  as  lawful  prize,  by  the  said 
Court  of  Vice- Admiralty,  at  Halifax,  as  aforesaid;  and  sold  by 
public  auction,  by  the  vendue  master  aforesaid,  to  the  highest 
bidder,  without  any  fraud  or  collusion  having  been  alleged  or 
proved. 

That  the  practice  of  opening,  re-examining,  setting  asid^ 
and  altering,  the  valuation  of  ships  or  vessels,  or  goods  and  ef- 
fects so  fixed,  settled,  adjusted,  and  liquidated,  as  aforesaid,  is 
attended  with  great  oppression,  vexation,  and  expense,  to  the 
parties,  and  is  contrary  to  the  true  meaning,  intention,  fonn» 
[  170  ]  and  effect,  of  the  said  statute,  and  other  the  statutes  and  laws 
of  the  realm ;  yet  the  said  Right  Honourable  Charles  Earl  Cam^- 
den.  Lord  President  of  the  Council  of  the  said  Lord  the  King» 
Thomas  Earl  of  JEffit^ham,  and  Richard  Xx)rd  Viscount  Hofwe^ 

three 
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three  of  the  said  commissioners  for  receiving,  hearing  and  de-     1789. 

torroining  appeals  in  prize  causes^  not  weighing  the  said  laws     Z 

and  statutes  of  this  realm,  but  contriving  the  said  Alexander      agamst 
Brymefi' Henry  Newton,  and  Alexander  Thompsony  to  aggrieve     '^*"*•• 
and  oppress,  did  as  aforesaid  decree  the  said  Alexander  Brymer, 
Henry  Ne^on,    and  Alexander   Thompson,    to  pay  the  said 
Thonuis  Boybion,  or  his  lawful  attorney,  the  aforesaid  sum  of 
S445/.  3s.  6d»  over  and  besides  the  monies  arising  by  the  said 
public  sale,  paid  into  the  said  registry,  as  aforesaid,  as  the  sup*- 
posed  remainder  of  the  value  of  the  said  ship  and  cargo,  accord- 
ing to  the  registrar's  report;  to  the  great  contempt  of  the  said 
Lord  the  King,  and  his  laws,  to  the  great  and  manifest  damage, 
prejudice,  and  injury,  of  the  said  Alexander  Brymer,  Henry 
Newton,  and  Alexander  Thompson,  and  against  the  form  and 
effect  of  the  said  statute,  and  also  against  the  laws  and  customs 
of  this  realm.  * 

That  although  the  said  Alexander  Brymer,  Henry  Newton, 
and  Alexander  Thompson,  afterwards,  to  wit,  on  the  27th  day  of 
June  in  the  year  of  our  Lord  1787,  at  Westminster  aforesaid, 
delivered  to  the  said  Nathaniel  Atkins  and  John  White,  the 
King's  writ  of  prohibition,  to  the  contrary;  nevertheless  the  said 
Nathaniel  and  John  have  not  ceased  to  prosecute  their  said  suit, 
before  the  said  commissioners,  but  have  since  prosecuted,  and 
still  do  prosecute  the  same  there,  against  the  said  Alexander 
Brymer,  Henry  Newton,  and  Alexander  Thompson  to  compel 
payment  of  the  said  3455/.  35.  ^d.  according  to  the  said  moni- 
tion of  tlie  said  Charles  Earl  Camden,  Thomas  Eari  of  Effing- 
ham, and  Richard  Lord  Viscount  Howe  against  them  the  said 
Alexander  Brymer,  Henry  Newton,  and  Alexander  Thompson, 
notwithstanding  the  said  writ  of  prohibition,  to  the  contrary  so 
delivered  to  them  as  aforesaid ;  in  contempt  of  his  said  Majesty, 
and  to  the  great  damage  of  the  said  Alexander  Brymer,  Henry 
Newton,  and  Alexander  Thompson,  and  against  the  prohibition 
aforesaid.  Whereupon  the  said  Alexander  Brymer,  Henry  New* 
ton,  and  Alexander  Thompson,  who  as  well,  &c.  say  that  they 
are  injured,  and  have  damage  to  the  value  of  100/.  and  there- 
fore as  well  for  the  said  Lord  the  King  as  for  themselves  they 
bring  suit,  &c.— Demurrer,  and  Joinder. 

This  cause  was  argued  in  Trinity  term  last,  by  Le  Blanc,  Serjt.,    [171] 
for  the  Defendants,  smd  jMwrence,  Serjt,  for  the  Plaintiffs;  a 
second  time  in  Michaelmas  term,  by  Bond,  Serjt.,  for  the  Defend- 
ants, 
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1780.     antSy  and  Adair^  Seijt,  for  the  Plaintiffs,  and  in  this  term,  Bond 

' replied  to  Adair.    The  arguments  on  behalf  of  the  Defendants 

againM  in  support  of  the  Demurrer,  were  in  substance  as  follow. 
Araxin.  rpi^^  £^^^  ground  of  prohibition,  stated  in  the  declaration,  is 
that  the  interpretation  and  construction  of  all  statutes  and  acts 
of  Parliament,  belong  to  the  courts  of  common  law,  and  not  to 
courts  proceeding  by  different  rules ;  that  the  court  of  appeals 
is  a  court  proceeding  by  mles  different  from  those  of  a  court  of 
common  law,  and  has  put  a  construction  on  the  act  in  question, 
different  from  that  which  a  court  of  common  law  would 
put  upon  it.  Supposing  this  to  be  a  good  ground  of  prohibi- 
tion, the  first  question  is,  whether  such  a  construction  has  been 
really  put  upon  the  act,  or  not?  In  order  to  prove  the  affirmative 
of  this  question,  the  Plaintifis  are  obliged  to  couple  the  fifth  sec- 
tion with  the  fourteenth  {a) :  whether  those  two  sections  ouglit 
to  be  joined,  will  be  seen  by  considering  their  respective  objects. 
The  fifth  section  provides  for  a  ease,  where,  before  condemnation 
of  the  ship,  it  shall  appear  necessary  to  the  judge  to  delay  the 
determination  of  the  question,  whether  prize  or  no  prize; 
in  which  case  it  directs  that  the  capture  shall  be  appraised  by 
persons  named  by  the  parties,  and  appointed  by  the  Court;  and 
such  of  the  goods  as  are  perishable,  (and  therefore  cannot 
without  a  manifest  injury  to  both  parties,  be  kept  till  the  question 
of  prize  or  no  prize  be  determined,}  shall  be  sold,  and  the  rest 
put  in  proper  custody  to  abide  the  event.  After  this  is  done, 
the  first  offer  is  to  be  made  to  the  claimants,  that  if  they  will 
give  sufficient  security  to  the  captors,  according  to  that  appraised 
value,  they  shall  have  the  ship  and  cargo  delivered  to  them. 
The  reason  of  this  is  apparent,  the  captor  having  taken  the  ship 
and  cargo,  and  brought  them  into  a  given  place,  cannot  be  in- 
titled  to  a  greater  value  than  the  amount  of  the  sale  at  that 
place. 

The  fourteenth  clause  relates  to  a  different  subject;  after  the 
question  of  prize  or  no  prize  shall  be  determined,  the  party  who 
may  think  himself  aggrieved,  may,  if  he  pleases,  appeal;  but  his 
appeal  shall  not  prevent  the  sentence  from  being  carried  into 
£  172  ]  execution,  provided  the  other  party  gives  sufficient  security  to 
restore  the  ship  and  cargo  or  the  Jidl  value  thereaf,  in  case  the 
sentence  shall  prove  to  be  improper.  Now  it  clearly  appears 
that  the  Legislature  were  aware  of  the  difference  between  the 

{a)  Vide  pott,  thtfflateriai  clauses  of  the  several  statutes  cited  in-^s  case. 

'«  full 
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^  fiill  value/'  generally  speaking,  and  the  **  full  value  according  ]  789. 
**  to  appraisement,"  and  have  accordingly  expressed  it  in  the  Z 
sixth  section,  which  is  similar  to  the  fifth,  and  directs  that  in  agamtt 
case  the  claimant  shall  refuse,  then  the  captor  is  to  give  security  "'^'' 
to  restore  the  full  value  ^*  according  to  the  appraisement,"  Where 
therefore  the  Legislature  meant  to  limit  the  value  to  the  ap- 
praisement at  the  port  into  which  the  ship  might  be  carried, 
tjhey  have  expressly  stated  such  intention;  but  in  the  fourteenth 
section,  when  they  come  to  speak  of  the  value  after  sentence  is 
passed,  and  that  sentence  appealed  from,  they  direct  that  execu- 
tion shall  not  be  delayed,  if  a  security  be  given  to  restore  the 
Jidl  value,  generally.  It  is  obvious,  that  there  might  be  a  ma* 
teriai  difference  between  the  value  in  one  case  and  in  the  other. 
At  pomraon  law,  where  goods  have  been  wrongfully  taken,  the 
owner  has  a  right  to  recover  the  true  value,  which  a  jury 
will  not  estimate  according  to  the  price  for  which  the  taker 
^all  think  fit  to  sell  them.  Nothing  done  by  a  person  who  has 
taken  goods  illegally,  can  be  the  measure  of  value  to  him  from 
whom  they  were  taken.  So  in  the  present  case,  after  it  has 
b^en  determined  that  the  capture  was  illegal,  the  claimant, 
perhaps  the  subject  of  a  neutral  power,  has  a  right  to  be  fully 
restored  to  his  property :  he  is  not  to  be  restrained  to  the  value 
at  the  place  to  which  the  captor  shall  think  proper  to  carry  it : 
it  wa^  carried  there  against  his  will,  he  was  proceeding  to  an- 
other market,  he  had  paid  a  great  price  for  it ;  in  justice  there* 
fore  he  ought  to  be  restored  to  the  real  value  of  it,  and 
not  be  forced  to  take  less  than  the  real  value,  because  it  was 
sold  for  less  at  a  place  to  which  it  was  carried  without  his  con- 
sent. Conformable  to  this^  many  cases  have  been  decided  ia 
the  Courts  of  Admiralty :  such  as  that  of  the  Bojia  Viaggia^ 
December  5th,  1780,  in  which  the  Court  of  Appeals  decreed 
the  ship  and  cargo  to  be  restored,  or  the  full  value  to  be  paid  by 
the  captor;  it  appearing  that  he  had  sold  the  goods  for  a  price 
greater  than  their  original  value,  which  the  claimant  demand* 
ed,  and  was  decreed  to  be  paid  him :  the  Enigheit,  Schuiz 
Master,  a  Duich  ship  taken  during  the  late  war,  in  which  the 
Lords  Commissioners  of  Appeals,  on  the  Sd  of  May  1781,  di- 
rected restitution  to  be  made  according  to  the  original  invoices:  [  17S  ] 
the  Jacomb,  Jansan  Master,  the  £Oth  of  July  1781,  in 
which  the  Cpurt  of  Appeals  directed  the  value  of  the  cargo  ac- 
cording 
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1789*  cording  to  the  invoice  and  account  of  sales,  to  be  referred  to  the 
registrar,  taking  to  his  assistance  two  merchants:  the  Tiger^ 
Prince  Master,  the  26th  of  July  1782,  where  the  Lords  of 
Appeals  decreed  the  value  of  the  ship  and  cargo  to  be  paid  ac- 
cording to  the  special  agreement  between  the  parties,  and  a 
monition  and  attachment  against  the  sureties:  The  ChariH" 
ing  Peggiff  the  8th  of  November  1782,  in  which  also  re- 
-  stitution  of  the  value  of  the  ship  and  goods  was  decreed. 
All  these  cases  shew,  that  the  Commissioners  of  Appeals 
have  inquired  into  the  real  value  of  captures,  to  estimate  the 
compensation  to  be  given ;  they  have  not  been  confined  to  any 
limits,  but  have  gone  into  the  general  circumstances  of  the  case, 
to  determine  the  quanium  of  injury.  There  is  no  hardship  ia 
the  5th  section,  which  orders  that  before  sentence  the  goods 
shall  be  appraised  at  the  place  to  which  they  are  carried,  and 
the  claimant,  upon  giving  security  to  restore  the  appraised  value, 
shall  have  his  property  back  again,  and  proceed  upon  his  voyage ; 
because,  if  it  be  ultimately  decided  against  him,  the  captor  would 
receive  the  value  at  the  place  to  which  he  chooses  to  carry  the 
prize,  and  which  is  as  much  as  a  captor  can  have  any  right  to 
expect  But  it  is  not  necessary  to  contend  whether  this  would 
be  just  or  unjust,  since  the  act  has  made  a  positive  provision  that 
a  security  shall  be  taken  to  restore  the  /idl  value^  and  has  used 
this  expression,  where  the  Legislature  was  perfectly  aware  of 
the  distinction,  betweenyii//  value^  generally  speaking,  and  value 
according  to  a  limited  appraisement,,  This  being  the  case,  there 
is  no  pretence  to  say,  that  the  Lords  of  Appeals,  after  having  de- 
termined the  general  question,  namely,  that  this  was  not  a  legal 
capture,  have  construed  the  act  in  a  manner  different  from  the 
rules  of  the  common  law.  They  had  a  right  to  inquire  what  viras 
the  full  value,  by  reference  to  the  registrar,  or  by  any  other  means 
they  should  think  proper :  whether  the  registrar  has  gone  too 
far  in  estimating  the  value  or  not,  is  a  question  which  this 
Court  cannot  determine,  since  the  Lords  of  Appeals  had  a  right 
to  make  a  reference  to  him,  the  subject-matter  being  within 
their  jurisdiction.  The  expenses  also  of  the  capture  and  sale,  if 
the  act  of  the  captor  be  declared  illegal,  ought  to  fall  on  him, 
and  not  on  the  claimant;  allowance  therefore  should  be  made 
[  174  ]  for  those  expenses  in  estimating  the  value.  Supposing  then  for  a 
moment,  that  a  construction  difierent  from  the  rules  of  the  com- 
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mon  law  were  a  groand  of  prohibition,  yet  in  tbis  instance  it      1789. 

does  not  appear  that  the  construction  put  by  the   Commis*     ~ 

sioners  of  Appeals  on  the  act  in  question,  was  contrary  to  those     agakut 
rules. 

The  next  ground  of  prohibition  stated,  is,  that  the  court  of 
Vice- Admiralty  at  Halifax  has  taken  a  security  which  it  had 
DO  right  to  take*  Now  though  a  strict  common  law  recogni- 
zance, upon  which  a  scire  Jacias^  an  action  of  debt,  or  an  ex- 
teot  might  be  founded,  could  not  be  taken  by  a  court  not  of 
record,  yet  such  a  security  as  the  present  was  well  warranted  by 
the  14th  section  of  the  act,  which  requires  sufficient  security  to  be 
given.  Those  only  are  strict  recognizances,  to  which  the  plea  of 
nul  iiel  record  may  be  pleaded :  but  others  of  a  similar  nature  may 
be  proceeded  upon,  to  which  that  plea  cannot  be  applied.  DougU 
1.— ^Supposing  antecedent  to  this  statute,  the  courts  of  Admiralty 
had  never  taken  such  a  security,  yet  the  statute  has  given  full 
licence  to  the  discretion  of  those  courts  to  determine  what  spe* 
cies  of  security  they  would  take,  best  adapted  to  the  purpose  of 
compensation  to  the  party  injured.  If  this  form  of  security 
be  not  good,  what  other  could  be  taken  7  It  could  not  be  a 
statute  merchant,  statute  staple,  or  judgment;  if  it  had  been  a 
bond,  it  could  not  have  been  put  in  suit  in  the  Court  of  Admi- 
ralty, as  that  court  is  prevented  from  holding  plea  of  contracts 
under  seal,  by  the  statute  15  Ric,  2.  r.  d.  but  it  must  have  been 
enforced  in  a  common  law  court ;  a  jury  must  have  decided  on 
the  quantum  of  damages,  and  the  probable  cause  of  seizure;  by 
which  means  the  question  of  prize  would  have  been  drawn 
from  its  proper  jurisdiction,  and  determined  before  a  wrong  tri- 
bunal. But  no  such  inconvenience  can  arise  from  the  security 
which  has  been  taken,  which  is  only  to  be  enforced  in  that 
court  which  has  jurisdiction  of  the  merits,  and  comes  nearest 
to  the  intention  of  the  Legislature.  Neither  can  it.  be  improper 
as  taken  to  the  King,  though  not  in  a  court  of  record.  In  the 
disputes  between  the  temporal  courts  and  the  Courts  of  Admiral- 
ty in  the  year  1612  (a),  the  twelve  judges  agreed,  that  as  the 
Court  of  Admiralty  was  the  King's  court,  the  proceedings  there 
ought  to  be  in  his  name.  It  appears  from  the  earliest  accounts 
in  the  Admiralty,  that  the  security  in  cases  of  prize  has  been 
taken  to  the  Sovereign ;  in  1628,  letters  of  marque  were  grant- 
ed to  mercbantSy  who  gave  security  ^^  to  the  King";  in^  1651, 

(a)  Vide  4  Imt.  134. 
'  .  .  to 
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1789.    to  the  "  Keepers  of  the  Liberties  of  England^''  in  1653,  tp 
^;^^    "Hifl  Higbneas  the  Lord  Protector;"    in  1666,  to  ^' JameM 
«wa«4     Duke  of  Yorkf  Lord  High  Admiral*'  from  1689  to  1697»  to  the 
^»«*^     ic  King,  ( William  3.)"  in  1702,  to  «  Prince  George  of  Denmark, 
Lord  High  Admiral  in  1718,  to  the  *^  King  {George  J.)"  in 
1739,  1744  and  175,6,  to  the  ''  King  {George  ^.)y*'  bnt  in  the 
late  war,  by  mere  miatake  of  the  officers  in  the  Admiralty  here^ 
no  name  was  mentioned  to  whom  the  parties  should  be  bound, 
though  in  the  Vioe- Admiralty  Courts  of  Halifax  and  New  York, 
the  security  continued  to  be  taken  to  the  Kiog.     This  was  the 
antient  form,  and  no  possible  inconyenience  can  arise  from  it. 
The  term  recognizance  means,  in  its  true  signification,  nothing 
more  than  an  acknowledgment ;  applied  to  a  court  of  record, 
it  means  an  acknowledgment  of  a  debt  pn  record ;  in  the  pre* 
sent  case,  though  an  acknowledgment  of  a  debt  to  the  crown, 
it  means  no  more  in  effect  than  a  stipulation^  which  a  Court  of 
Admiralty  may  clearly  take,  and  corresponds  with  the  descrip- 
tion given  by  Vinniu${a)  of  a  stipulation.     There  is  no  sub- 
stantial difference  between  an  agreement  to  pay  a  sum  of  money 
and  an  acknowledgment  of  a  sum  of  money  being  due;  they 
diflfer  only  in  namer    It  would  be  quibbling  on  words  to  say 
that  a  court  i^all  be  at  liberty  to  take  a  stipulation,'  but  not  a 
recognizance,  when  in  effect  they  are  the  same.     There  are 
many  cases  in  which  this  question  has  come  before  the  courts  of 
oommon  law,  upon  suits  instituted  by  the  several  part-owners 
of  a  ship,  where  they  could  not  agree  in  sending  it  out;  in 
which  case,  application  has^been  made  to  the  Court  of  Admiralty, 
that  the  ship  might  be  permitted  to  go  out,  notwithstanding  the 
dissent  of  some  of  the  owners,  the  party  sending  it  out  giving 
security  to  those  part-owners  who  were  dissentient,  to  be  an<p 
swerable,  in  the  event  of  a  loss,  for  their  respective  shares.    In 
these  cases  it  has  been  a  question,  whether  the  Courts  of  Ad- 
[  176  ]    miralty  being  governed  by  the  rules  of  the  civil  law,  could  take 

{a)  Lib.  5.  c.  16.  De  verborum  obU'  utrumque  uti,  sed  snfficit  congraentdr 

gatiombut,  adinterrogataretpondere.  Quinetiam 

In  bac  olim  talia  verba  tradita  fue-  duo  Grseci  lingu&  Latina  obligatio- 

runt.  Spondes?  Spondeo:  Promittis?  nem  contrabere  possunt.    Sed  hsec 

Fromitto:   Fidejubes?  Fidejubeo:  tolennia  verba  oum  quidem  la  usu 

Dabis?     Dabo:    Fades?    Faciam.  fuerunt;  postea  Leoniana constitutio 

Utrum  autem  Latina,  an  Grseci,  vel  lata  est,  quae  solennUate  verborum  itdh- 
qu41ib|Bt  aUa  liagu&,  stipulatio  conci-  ^    lald^  temum  et  nUeUedum  ab  uifrigu^ 

{>iatur,  nihil  interest^  si  uterque  9tipii-  parte  sMm  desidcrtU,  quibuscunque 

antium  intellectum  ejus  lingus  na-  tandem  verbU  ejfpressum, 
beat.    Nee  necesse  est  eadem  lingua 

and 
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and  enforce  such  securities.  Though  doubts  W0re  formerly  en-  1799% 
tertained  on  this  subject,  in  courts  of  common  lew,  yet  the  later 
cases  have  determined  that  the*  Courts  of  Admiralty  might  com- 
pel such  securities  to  be  given,  and  enforce  them,  by  whatever  ^''^^^ 
names  they  might  be  called ;  they  have  in  some  cases  been 
termed  stipulations,  ih  others  recc^izances,  though  the  judges 
have  been  aware  a  strict  technical  recognizance  CQuld  not  be 
taken  by  ^  court  not  of  record.  1  Ld.  lUym.  223.  Lambert  v. 
Aeretree. — 1  Ld.  Baym.  235.  Blacketi  v.  Anslej/.^^ii  Ld*  Raym. 
1285.  Degrave  v.  Hedges.—^  Stra.  890. 4*  2  Siderf.  ig?.  Dimock 
V.  Chandler.  Cro.  Eltz.  685.  Anonym.  2  Siderf.  152.  Becks  v. 
CheUcocA.-^Fiiz.  Nat.  Breo.  976.-3  Blach  Cam.  108  4*  291. 
The  original  security  taken  on  granting  letters  of  marque  was 
an  acknowledgment  of  a  debt  to  the  King^  but  has  been  often 
proceeded  upon  in  the  Courts  of  Admiralty,  and  no  instance 
can  be  found  of  a  prohibition  being  granted  to  prevent  those 
courts  from  enforcing  them* 

This  is  an  application  to  prohibit  the  Court  of  Lords  Com- 
missioners of  Appeals,  which  is  totally  distinct  from  the  ordi- 
nary Court  of  Admiralty,  and  has  alone  jurisdiction  of  the  sub- 
ject-matter. They  are  sole  judges  of  the  question,  prize  or  no 
prize ;  this  depends  on  the^  beUis  upon  which  no  other  court 
can  proceed  :  even  after  they  have  determined  the  question  of 
prize  in  the  negative,  a  court  of  common  law  cannot  entertain 
an  action  of  trespass  on  it :  Le  Caux  v.  Eden^  Dougtp  594.  in 
which  case  the  opinions  of  Mr.  Justice  BuUer  and  Mr.  Justice 
Ashkurst  shew  that  Courts  of  Admiralty  may  give  full  compens- 
ation to  parties  injured. 

The  only  remaining  question  is,  whether  supposing  the  con- 
stmction  to  be  different  from  that  which  a  court  of  common  law 
would  put  upon  the  act,  there  is  a  good  ground  for  a  prohibi- 
tion. Now  unless  an  inferior  court  is  proceeding  to  enlarge  its 
jurisdiction,  by  the  construction  of  an  act  of  parliament,  a  pro* 
hibition  ought  not  to  issue  on  that  ground ;  here  there  was  no 
encroachment  of  jurisdiaion,  the  subjectrmatter  being  pecu- 
liarly within  it ;  and  where  there  is  cognizance  of  the  principalf 
there  is  also  cc^niz^nce  of  every  incident.  Upon  the  whole 
therefore  it  appears, 

Ist.  That  the  statute  in  question  has  not  been  misconstrued^ 
b«i  that  the  constructibn  put  upon  it  is  agreeable  to  the  rulei 

of  the  common  law. 

2dly, 
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1789*  Sdly,  That  if  the  Commissioners  of  Appeals  have  differed  in 
their  interpretation  of  this  statute  from  the  common  law,  they 
have  differed  upon  a  subject  which  belongs  exclusively  to  their 
cognizance^  and  in  so  doing  have  not  encroached  on  the  juris- 
diction of  any  other  court     ^ 

Sdly,  That  the  Court  of  Vice- Admiralty  have  taken  such  a 
security  as  they  were  by  law  enabled  to  talge,  and  therefore  the 
Lords  Commissioners  of  Appeals  are  not  to  be  prohibited  by 
this  court  from  enforcing  it* 

The  following  were  the  arguments  used  on  the  part  of  the 
Plaintiffs. 

In  this  case  there  are  three  questions.  1st.  Whether  the  pro- 
duce of  the  ship  and  cargo  sold  without  fraud,  at  the  port  into 
which  the  prize  was  carried,  be  not  the  full  value  within  the 
meaning  of  the  14th  section  of  the  act?  2d.  Whether  the  Court 
of  Vice- Admiralty  could  take  such  a  security  as  the  present? 
Sd.  Whether,  supposing  the  act  to  have  been  misconstrued,  a 
prohibition  will  not  issue? 

With  respect  to  the  construction  of  the  act,  it  is  to  be  ob- 
served, that  the  Plaintiffs  in  prohibition  are  not  the  captors,  but 
sureties,  who  have  entered  into  a  security  to  restore  only  what 
ought  to  be  restored  within  the  terms  of  the  act,  in  case  the 
sentence  should  be  reversed.  They  are  like  bail  at  common 
law,  who  arc  not  liable  beyond  the  extent  of  their  recognizance, 
whatever  may  be  the  damages.  The  principal  design  of  the  5th 
section  was,  to  prevent  the  detention  of  goods  taken  from  the 
Americans^  till  proper  evidence  could  be  procured  to  enable  the 
Court  to  give'  final  sentence ;  it  therefore  directs  that  such  as 
would  not  be  injured  by  keeping,  should  be  appraised  and 
locked  up,  and  such  as  could  not  well  be  kept,  should  be  sold 
by  public  sale ;  for  the  clear  amount  of  which  alone  the  captor 
should  be  answerable.  Now  in  this  case,  as  well  as  that  of  a 
reversal  of  the  sentence,  justice  requires  that  the  claimant 
should  be  put  as  near  as  possible  into  that  state  in  which  he 
was  before  the  capture ;  to  ascertain  this,  the  legislature  consi- 
dered appraisement  at  the  port  to  which  the  ship  might  be  car- 
ried, as  the  best  measure  with  respect  to  such  goods  as  could  be 
kept;  and  public  sale  with  respect  to  such  as  could  not.  They 
also  considered  the  captor,  in  case  sentence  should  be  given  in 
bis  favour,  so  likely  to  be  in  the  right,  that  a  provision  is  made 
by  the  14tii  section,  that  the  execution  of  the  sentence  shall  not 

be 
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be  suspended  by  means  of  an  appeal.  By  the  5th  section,  before 
*  sentence,  the  goods  are  to  be  delivered  in  the  first  instance  to 
the  claimant,  and  on  his  refusal,  by  the  0th  section,  to  the 
captor;  but  by  the  14th,  after  sentence,  the  claimant  is  looked 
upon  so  little  likely  to  be  in  the  right,  that  the  goods  are  to  be 
delivered  to  the  captor,  upon  giving  security  to  restore  the 
"  fiill  value"  in  case  the  sentence  shall  be  reversed.  Now  it  is 
not  to  be  conceived,  that  the  Legislature  conld  mean  to  require 
security  for  a  greater  sum  from  the  captor  who  had  so  fieir  suc- 
ceeded in  establishing  his  right,  as  to  have  a  sentence  in  his 
favour,  than  he  would  have  been  obliged  to  give,  if  no  such 
sentence  had  been  passed:  to  put  him  in  a  worse  situation  after 
the  Court  of  Vice- Admiralty  had  decided  in  his  Ikvour  than 
he  would  be  in  before  such  decision ;  to  consider  it  more  pro- 
bable, that  he  should  be  wrong,  when  a  court  of  jtistice  had  de- 
termined him  to  be  right,  than  when  it  had  not ;  to  make  the 
lesser  probability  outweigh  the  greater.  It  has  been  said  on 
the  part  of  the  Defendants,  that  where  goods  are  wrongfully 
taken,  the  jury  are  to  measure  the  value  of  them ;  the  owner 
is  not  to  be  bound  by  the  sale  of  a  wrong  doer,  because  there 
would  be  a  manifest  injury  if  be  were  obliged  to  receive  no 
more  than  their  produce  at  a  bad  market.  But  the  same  injury 
may  happen  to  a  claimant  in  the  case  provided  for  by  the  5th 
section :  the  goods  may  be  carried  to  a  port,  where  Uiere  may 
be  an  improper  market  for  them,  and  upon  inquiry  there  may 
be  no  ground  for  a  sentence  of  condemnation ;  yet  the  claimant^ 
upon  die  Court  of  Admiralty's  deciding  that  his  ship  was  not 
lawful  prize,  could  recover  back  no  more  than  the  amount  of 
the  previous  sale  of  such  commodities  as  were  of  a  perishable 
nature ;  he  would  then  be  in  a  more  meritorious  situation  than 
if  his  ship  and  cargo  had  been  condemned,  and  yet  would  be 
liable  to  the  same  hardship,  which  furnishes  the  argument  used 
by  the  Defendants,  to  prove  that  the  words  **  full  value,"  in  the 
14th  section,  cannot  mean  the  value  for  which  the  goods  might 
be  sold  at  the  port  into  which  they  might  be  carried.  But  in 
fact  there  is  no  complaint  of  injury  on  the  libel,  it  is  simply  a 
question,  whether  prize  or  not.  By  the  1st  section  of  this  act{a)f 
ail  the  ships,  &c.  of  the  rebellious  colonies  trading  in  Jmericoj 
are  declared  to  be  forfeited  to  the  King  as  if  they  belonged  to 
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(a}  Fide  post » extracts  from  the  several  statutes  referred  to  in  the  aigument. 
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1?89.  opM  enemies ;  the  object  of  it  was  to  put  the  Americans  in  the 
— ^^  light  of  open  enemies;  *  other  priie  acts  therefore  relating  to 
t^inM  open  enemies  are  in  jpmH  materid^  and  may  be  called  in  to  ex- 
AniMs.  pjaj^  jjjg  act  in  question ;  if  the  opinions  of  eminent  lawyers 
[  179  J  1^^  allowed  to  have  weight  in  questions  of  construction,  much 
liiiore  shall  the  voice  of  the  Legislature  itself.  In  the  6th  of 
Anm.  r.  37.  ^.  4  &  5,  from  which  act  the  others  were  copied, 
Ae  same  measure  of  value  is  adopted :  the  8th  section  of  that 
act  is  so  much  in  favour  of  the  captoi^  that  in  case  of  an  ap- 
peal it  makes  no  security  necessary  to  be  given  for  the  restitu- 
tion of  the  value  of  the  capture,  but  entitles  him  to  execution, 
without  any  security.  This  being  thought  too  great  a  latitude, 
the  13  Geo.  2.  c.  4.  5.  8.  introduced  a  security  for  the  <*  full 
value,**  in  the  same  manner  as  the  act  in  dispute;  which  was 
also  adopted  the  1 7  Geo.  £.  c.  34.  s.  9«  and  the  29  Qeo.  2.  c.  4.  5. 9. 
And  it  is  extremely  material  to  observe,  that  the  32  Geo.  2.  c.  25. 
whidi  was  made  expressly  to  amend  and  explain  the  99  Geo.  2. 
c.  34.,  entirely  omits  the  sections  of  the  former  acts  stibsequent 
to  the  6th  of  Anne^  corresponding  with  the  5th,  6th  and  1 4th  of 
the  16  Geo.  3.  c.  5.  on  which  the  question  arises;  but  adds  a 
provision  for  t^e  case  of  an  appeal,  in  the  24th  section  (which  is 
also  inserted  in  the  27th  section  of  the  19  Geo.  3.  c.  67.)  and 
declares,  that  there  shall  be  an  appraisement,  and  that  accord- 
ing to  that  appraisement  the  value  shall  be  estimated  and  (he 
security  given :  this  is  a  direct  legislative  exposition  of  what 
was  meant  by  the  former  statute  29  Geo.  2.  c.  34.  s.  9.  bein^ 
contained  in  the  only  clause  which  mentions  an  appeal ;  and  the 
9th  section  of  the  29  Geo.  2.  c.  34.  thus  explained,  is  verbatim 
the  same  as  the  14th  section  of  the  16  Geo.  3.  c.  S. 

But  independent  of  this  analogy  between  the  several  prise 
acts  the  clause  in  dispute  directs  that  execution  of  the  sentence 
shall  not  be  suspended  by  reason  of  an  appeal ;  the  sentence 
therefore  is  meant  to  be  carried  into  immediate  execution,  and 
of  course  security  is  to  be  immediately  given.  That  security 
tnust  be  measured,  either  by  the  produce  of  a  sale  at  that  place 
where  the  ship  is  carried,  and  the  security  taken,  or  by  die  in- 
voice price.  There  can  be  no  medium.  The  invoice  price  will 
ascertain  the  value  at  the  time  when  th^'ship  left  the  port  from 
whence  it  came;  and  the  produce  of  a  fair  sale  will  determine 
the  value  at  the  place  at  which  it  arrives.  But  the  invoice 
price  cannot  be  the  true  measttre^  from  the  manifest  injustice 

which 
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which  would  ensue  from  it.  For  if  the  goods  should  be  caiticd  1 789* 
to  a  port,  where  the  value  of  them  would  be  infinitely  greater 
than  the  invoice  price,  and  security  to  be  taken  for  no  more 
than  that  price,  the  consequence  would  be  that  the  captor 
would  gain,  and  the  owner  lose  the  difference :  on  the  other 
hand,  if  the  value  at  the  place  of  sale  should  be  less  than  the 
invoice  price,,  the  captor  who  meant  to  do  his  duty,  who  had  a 
probable  cause  of  seizure,  (which  must  be  intehded  from  the 
sentence  of  a  Court, of  Admiralty  in  hi^  favour,)  would  be  ob- 
liged to  pay  a  considerable  sum  of  money,  for  having  done 
what  bis  duty  required  him  to  do.  This  is  not  the  case  of  a 
captor  wantonly  seizing  ships,  and  carrjring  them  to  that  port 
which  would  be  most  for  his  interest  The  act  was  not  made 
for  the  encouragement  of  privateers,  but  to  vest  the  property  of 
American  prizes  in  the  King's  navy ;  the  officers  of  which  Were 
bound  to  take  such  ships  as  belonged  to  the  Americans^  and 
carry  them  into  that  port  to  which  they  were  ordered  to  go  by 
their  superiors.  But  even  if  they  had  a  power  of  making  choio^ 
of  the  port  to  which  they  would  go,  it  is  not  to  be  supposecl 
that  the  officers  of  the  King's  ships  are  to  enter  into  all  the 
^peculations  of  adventuring  merchants.  The  produce  therefore 
at  the  port  to  which  the  prize  is  carried,  must  be  the  full  value, 
according  to  the  true  construction  of  the  act. 

This  construction  receives  additional  weight,  from  referritig 
to  the  practice  of  the  common  law,  in  cases  where  the  value  of 
a  thing  seized  is  to  be  ascertained  before  the  legality  of  the 
seizure  is  determined.  In  Gilberts  History  of  the  Exchequer  (a), 
it  is  said,  by  analogy  to  the  process  of  seizing  lands,  that  the 
process  on  seizures  of  goods  is,  <*  When  the  officer  has  seized, 
^  if  the  port  be  100  miles,  dietant  from  town,  he  i^  to  fake  <lttt 
^  the  writ  oS  appraisement  returoable  in  14  days,  and  cfo  this 
*<  writ  of  appraisement  they  retdrn  the  value  of  the  goods  aa 
<*  it  is  found  by  the  jury;  but  upon  the  retuili  of  the  writ  of 
^  appraisement,  the  goods  are  set  up  to  cant,  lest  the/slxAild 
'*  not  be  appraised  according  to  their  true  value ;  and  if  any 
<<  claim  were  put  in,  and  the  goods  perishable,  the  clainyer  was 
*<  permitted  to  have  writ  of  deliyery  upon  giving  security  to 
^  answer  the  value  of  the  goods ;"  it  appears  from  hence,  that 
even  where  there  is  a  writ  of  appraisement,  the  Court  of  JS^r-* 
ckequer  consider  the  patting  ,up  the  goods  to  public  cant  oi^ 

auction^ 
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1789.  auction,  as  the  most  efiScacioiis  method  of  ascertaining  their 
B&TBcsK  '^^^^^  valiie.  So  also  where  judgment  has  been  obtained  and 
against  execution  issued,  if  afterwards  the  judgment  should  be  set  aside, 
the  value  only  for  which  the  goods  were  sold  is  to  be  restored, 
provided  the  sale  were  without  fraud.  In  Moore  573,  it  was 
determined,  that  where  a  sheriff  had  sold  a  term  under  iijl.ja. 
and  afterwards  judgment  was  reversed,  the  money  should  be 
restored,  which  arose  from  the  sale,  and  not  the  term  itself. 
To  the  same  effect  is  5  Co,  90.  b.  In  the  present  case  it  is  ad* 
mitted  by  the  pleadings,  that  the  sale  at  Halifax  was  without 
fraud,  under  a  judgment,  which  judgment  has  been  reversed. 
In  the  case  of  The  Victoria^  a  Dutch  ship  taken  by  his  Majesty's 
ship  The  Portland^  the  ship  and  cargo  were  condemned,  and  on 
an  appeal,  restitution  of  the  value  was  decreed ;  the  claimants 
insisted  that  under  the  term  value  they  were  entitled^  to  the 
invoice  price,  the  goods  having  been  sold  to  disadvantage  at 
BarbadoeSt  to  which  place  they  were  carried ;  but  the  Court  of 
Appeals,  on  the  12th  of  Jhtly  1784,  decreed  restitution  to  be 
made  according  to  the  account  of  sales.  So  in  the  case  of  7%e 
Santissima  Annunciata^  a  Ragusan  ship,  taken  and  carried  into 
Gibraltar  by  his  Majesty^s  ship  The  Brilliant^  restitution  of  the 
cargo,  or  the  value  thereof,  was  decreed  upon  an  appeal :  the 
claimants  urged,  that  the  value  was  the  prime  cost  or  invoice 
pricey  which  they  proved,  and  was  allowed  by  the  registrar,  to 
be  21B5Z.  Is.  %d,i  the  captors  insisted,  that  they  were  liable  to 
no  more  than  the  produce  of  the  sale,  which  was  only  14801. ; 
the. Lords  decreed  restitution  to  be  made  according  to  the  ac- 
count of  sales.  With  respect  to  the  argument,  that  the  expense 
of  the  condemnation  and  sale  ought  not  to  fall  upon  the  claim- 
ant, it  is  to  be  observed  that  the  Lords  of  Appeals  do  not  cdti~ 
sider  themselves  at  all  bound  by  the  value  at  the  place  of  sale, 
but  refer  it  to  the  registrar  to  take  an  account  of  the  full  vahi^ 
without  regard  to  the  sale. 

TheViext  question  is,  whether  this  security  were  such  as  the 
Court  of  Vice- Admiralty  could  lawfully  take.  Now  the  form  (a) 
of  it  is  exactly  similar  to  that  of  a  common  law  recogniasance. 
The  Lords  of  Appeals  call  it  a  recognizance,  as  appears  by  the 
declaration.  But  it  is  a  settled  rule  of  law,  that  no  court  can 
take  a  recognizance,  which  is  an  acknowledgment  of  a  debt  on 
record,  except  a  court  of  record.     Bro.  Abridg.  tit.  Becogni'^ 

(a)  Vide  poiU  theie  fomu. 

xancej 


IN   THE    TWENTV-NINTH   YeaE   OF   GEORGE    III.  184 

tanc&j  pL  14.     «  Roll.  Abr.  393.  pi.  1.     Nqy  25.   I  KeL  552.      1799, 

•and  it  is  expressly  said  by  Lord  Coke^  4-  Inst.  J  35,  that  a  Cotirt     " " 

of  Admiralty  cannot  take  such  a  recognizance  as  a  Court  of  againtt 
Record  may  take.  The  description  of  a  stipulation  cited  from  ^"*''•• 
Vinnius^  is  no  more  than  that  of  a  contract  made  in  the  form  [*  182  ] 
of  question  and  answer;  but  such  a  contract  is  not  a  recogni- 
zance. As  to  the  cases  cited  from  Lord  Raymond,  confirmed, 
as  they  are,  by  that  of  Dimmoch  v.  Chandler,  2  Sir.  890.  they 
prove  only,  that  such  a  security  as  the  Courts  of  Admiralty 
could  take  (whether  called  by  the  name  of  recognizance  or 
stipulation,  both  of  which,  are  used  indiscriminately  by  the  re« 
porters)  might  be  there  proceeded  upon :  but  they  by  no  means 
prove  that  such  a  recognizance  as  a  court  of  common  law  would 
take,  could  be  proceeded  upon  in  the  Admiralty.  As  to  the 
authority  of  Cro.  Eliz.  685,  if  the  obligation  there  mentioned 
were  an  obligation  at  common  law  under  seal,  it  could  not  be 
enforced  in  the  Courts  of  Admiralty,  thought  it  might  if  it  were 
a  mere  stipulation.  The  case  in  2  Siderfin  152,  of  Becks  v.  Chels-' 
coeh  is  too  loosely  reported  to  be  relied  on :  it  was  this,  **  one 
**  having  taken  a  ship  as  prize  containing  goods  prohibited,  en- 
^  tered  into  a  recognizance  with  sureties,  before  the  Judges 
<*  Delegates,  to  bring  the  money  he  should  gain  by  the  sale  of 
*^  the  goods  into  the  Admiralty  Court  before  a  certain  day,  if 
*<  they,  upon  a  plea  there  pending,  did  not  adjudge  the  ship  and 
*<  goods  to  be  lawful  prize."  It  then  goes  on  to  state,  that 
they  after  many  times  cite  the  owner  before  the  judges  of  the 
Admiralty,  and  for  his  not  coming  and  bringing  in  the  money 
at  the  day,  they  threaten  to  sue  execution  against  the  sure- 
'<  des  who  were  merchants  of  London ;  and  then  Wild  prayed 
to  have  a  prohibition,  because  by  the Jlrst  judgment  or  sentence 
the  recognizance  was  discharged."  So  that  Wild  contended, 
that  by  thejirst  judgment  the  recognizance  was  discharged, 
whereas  the  case  stated  no  second  judgment.  But  the  case  pro- 
bably was,  that  the  ship  was  adjudged  lawful  prize  in  the  Court 
of  Admiralty;  that  an  appeal  was  made  to  the  delegates,  who 
determined  it  was  not  lawful  prize,  and  then  proceeded  upon 
the  recognizance*  On  this  ground  a  prohibition  was  moved 
for.  Wild  contending,  that  as  this  security  was  taken  in  the 
inferior  court,  and  that  court  had  decided  in  favour  of  the  per- 
sons entering  into  it,  by  that  decree,  the  security  was  dis- 
charged :  though  the  delegates  reversed  the  sentence,  yet  the 
.  VOL.  I.  o  condition 
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1789.     condition  of  the  recognizance  was  performed,  when  the  Court 

below  decreed  in  favour  of  the  capture,  and  upon  this  ground 

against      was  the  decision  :*  there  was  no  question  in  dispute,  whether 
Atkiks.     ^jjg  recognizance  was  such  as  a  Court  of  Admiralty  could  take 
or  proceed  upon :  that  case  therefore  is  not  applicable  to  the 
present.     The  authority  cited  from  Fttz.  N,  B,  is,  that  "  if  a 
*'  man  acknowledge  in  the  spiritual  court  that  he  ought  to  pay 
'<  such  a  sum  on  such  a  day,  a  prohibition  will  not  lie,"  but 
this  is  only  saying,  that  some  sort  of  security  may  be  there 
taken  (a).     The  form  of  security  given,  on  taking  out  letters  of 
marque,  is  not  an  acknowledgment  to  the  King,  as  was  con- 
tended ;  nor  that  used  in  the  Court  of  Admiralty  here,  in  cases 
exactly  similar  with  the  present.     These  securities  derive  their 
whole  force  and  effect  from  the  submission  and  consent  of  the 
parties,  without  which  no  process  could  issue;  and  are  like 
rules  of  court  at  comm9n  law  to  which  parties  mutually  agree 
to  submit :  but  a  recognizance  is  an  acknowledgement  on  re- 
.    cord  of  a  prior  existing  debt,  on  which  process  may  imme- 
diately issue  without  any  consent  of  the  parties.  In  the  present 
case  there  is  an  absurdity  on  the  face  of  the  security  taken :  in 
the  suit  in  the  Vice  Admiralty  Court  of  Halifax^  the  King  and 
the  captor  were  the  prosecutors,  and  Defendants  in  the  appeal; 
the  security  is  taken  from  the  captor  to  the  King,  that  is  from 
one  Defendant  to  another.     Another  objection  to  it  is,  that 
being  an  acknowledgement  of  a  debt  to  the  King,  it  would  bind 
the  lands  of  the  debtor :  even  the  assignment  of  a  debt  to 
the  King  has  that  effect,  ^  Inst.  115.  and  would  not  be  dis- 
charged by  a  commission  of  bankrupt.     Either  way  therefore 
this  security  is  bad ;  if  it  be  an  acknowledgment  of  a  debt  on 
record,  (which  it  ought  to  be  as  it  is  to  the  King,  Gilb.  Exc. 
165.)  it  is  void,  being  taken  in  a  court  not  of  record;  if  it  be 
not  void,  it  will  enable  the  Court  of  Admiralty  to  affect  landa. 
With  respect  to  the  remaining  question,  whether  a  prohibi- 
tion will  not  lie,  if  the  Court  of  Appeals  has  misconstnued  the 
act  of  Parliament,  it  is  clear  that  where  an  inferior  Cdurt  ex- 
ceeds  its  jurisdiction,  it  is  liable  to  be  restrained  by  a  Court  of 
common  law.     In  1  Salk.  550.  a  prohibition  was  granted  to  ^ 
duchy  Court ;  in  2  Lord  Raymond^  1 408,  to  a  Court  of  great 
sessions  in  Wales;  and  in  4  Inst.  322,  it  is  laid  down  that  a 
prohibition  will  go  to  the  convocation.  In  the  present  case,  an 

(a)  Vide  post  these  forms. 

act 
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act  of  parliament   having  made  persons  liable   to  a  certain     1789. 

amount,  as  the  Court  of  prize  before  which  the  question  came,     r 

mterpreted  the  act  to  make  them  liable  beyond  that  amounti  againti 
diat  Court  exceeded  its  jurisdiction,  and  ought  to  be  prohibited.  ^'^""' 
It  is  not  universally  true,  that  a  court  which  has  cognizance  of 
the  principal,  has  also  cognizance  of  every  incident.  Ecclesi*- 
astical  Courts  have  jurisdiction  of  tithes,  but  cannot  try  a  modus. 
But  admitting  this  position  to  be  true,  yet  if  in  the  determina- 
don  of  the  principal,  an  incident  arises,  which  ought  to  be  de» 
cided  according  to  the  rules  of  the  common  law,  and  is  in  fact 
decided  contrary  to  those  rules,  the  inferior  Court  so  deciding 
is  liable  to  a  prohibition,  2  Boll.  Abr,  302.  PL  ig.  Id.  303. 
P/.  27.  Id,  3p6.  PL  40.  Id.  307.  PL  13.  Godbolt  218. 
Wheelrf^s  case. 

It  was  replied, 

That  if  the  argument  drawn  from  the  French  prize  act 
19  Geo.  3.  r.  67*  had  any  weight,  it  was  in  favour  of  the  De- 
fendants in  prohibition,  rather  than  the  Plaintiffs ;  as  it  appear* 
ed  from  thence,  that  the  Legislature- being  aware  that  in  the 
16  Geo.  3.  c.  b.  there  was  no  cUuse  to  limit  the  obvious  mean-* 
ing  of  the  words  '*  full  value,"  had  supplied  that  deficiency  by 
adding  in  the  19  Geo.  3.  c.  67-  other  words  to  explain  them. 
But  that  act,  being  subsequent  to  the  act  in  dispute  cannot 
affect  it.  As  to  the  other  acts  which  have  been  cited,  it  appears 
from  them,  that  subsequent  to  the  6th  of  Annc^  when  the  first 
law  was  passed  on  the  subject,  from  which  the  present  act  was 
copied,  alterations  were  made  by  the  Legislature,  with  a  view 
to  the  proceedings  in  the  several  Courts  of  prize ;  but  those 
alterations,  though  some  of  them  are  adopted  in  the  l6  Geo.  3. 
c.  5.  do  not  make  that  act  in  pari  materid^  with  those  inter- 
mediate acts;  it  is  formed  from  the  6th  oi  Anne  c.  37.  and  i^  to 
be  explained  by  reference  to  that  act;  but  there  the  direction 
is,  that  good  security  shall  be  taken  to  answer  the  condemna- 
tion. Neither  is  the  19  Geo.  3.  c.  67*  in  pari  materid  with  the 
act  in  question :  the  27th  section  of  the  19  Geo.  3.  c.  67*  so 
much  relied  on  by  the  Plaintiff  in  prohibition,  was  copied 
from  the  24th  section  of  the  32  Geo.  2.  c.  25.  and  made  solely 
in  favour  of  other  powers  having  a  right  to  carry  on  trade  with 
the  enemies  of  this  country,  in  time  of  war,  by  virtue  of  sub- 
sisting treaties :  but  no  nation  could  have  a  right  to  trade  with 
the  Americans  while  they  were  in  rebellion  against   Great 

o  2  Britain  ; 


185  CASES  iM  HILARY  TERM 

1789*     Britain;  this  clause  was  therefore  purposely  omitted   in  the 

Bktmu     ^^  ^^^'  ^*  ^'  ^'  ^*^^  supposing  the  French  *  prize  act  could  be 
a^axmt      Called  in  to  aid  the  construction  of  the  American  act,  yet  in  the 
''     present  case,  neither  the  regulations  prescribed  in  the  5th  sec- 
^  tion  of  the  American^  or  in  the  27th  of  the  "French  act  have 
been  complied  with;  those  clauses  therefore  cannot  in  this 
instance  be  resorted  to.      As  to  the  objection,  that  it  would  be 
unreasonable  to  require  a  larger  security  from  the  captor,  after 
sentence  in  his  favour,  than  before,  when  the  legality  of  the 
capture  was  doubtful ;  it  is  to  be  observed,  that  in  the  former 
case,  the  claimant  is  to  have  the  first  choice  of  the  goods, 
which  are  to  be  restored  to  him,  if  he  thinks  proper  to  give 
security  for  the  appraised  value;  but  in  the  latter,  the  captor  is 
to  have  them  entirely  in  his  power,  to  do  what  he  pleases  with 
them,  without  any  right  or  choice  on  the  part  of  the  claimant : 
there  is  therefore  a  clear  distinction   between  the  two  cases. 
What  shall  be  deemed  the  full  value,  must  be  left  to  the  dis- 
cretion of  the  Court  of  Prize :  it  has  been  determined  differ- 
ently in  different  instances;  sometimes  the  invoice  price  has 
been  the  measure,  at  others  the  account  of  sales.     In  the  cases 
cited  on  the  part  of  the  Plaintiffs,  of  The  Victoria^  and  &zn- 
tissima  Annunciata^  the  Lords  of  Appeals  merely  construed  the 
meaning  of  the  term  ^^  full  value"  as  used  in  their  own  decrees^ 
not  as  it  was  used  in  the  act  of  parliament.     The  question  in 
Moore  51Sj  probably  was,  whether  a  bonajlde  purchaser  of  a 
term,  should  be  obliged  to  restore  it;  but  he  certainly  could 
not  protect  himself  under  a  judgment  which  was  reversed.     If 
a  sheriff,  under  an  execution  against  A.  takes  the  goods  of  B. 
he  shall  restore  the  real  value  of  them  to  be  estimated  by  a  jury, 
not  the  mere  amount  of  a  sale.     In  the  passage  adduced  from 
Gilbert  112,  where  appraisement  and  sale  are  said  to  be  the 
measure  of  value,  the  party  claiming  relies,  in  the  first  instance, 
on  appraisement,   and   the  provision  there  made  is  only  to 
remedy  a  defect  in  that  appraisement.      The  cases  cited  to 
shew  that  this  security  was  such  as  the  Court  of  Vice  Admiralty 
cpold  not  take,  prove  only,  that  a  Court  of  Admiralty  cannot 
take  a  common  law  recognizance,  by  which    land  might  be 
affected^  or  upon  which  an  action  of  debt  might  be  brought 
Admitting  the  authority  of  Gilbert^  that  the  King  can  only. take 
a  matter  of  record,  yet  he  does  not  mean  that' all  debts  to  the 
King  are  specialty  debts  ;  they  may  be  by  inquest  of  office.  But* 
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in  some  instances,  the  King  takes  in  the  Admiralty  by  matter  of     1789. 

record;  as  where  he  is  intitled  to  the  droits  of  Admiralty,  •  there     -' 

is  a  debt  due  to  him  appearing  on  the  rolls  of  the  Court,  which  agahut 
are  quasi  records,  though  it  is  not  estreated  into  the  exchequer,  Atxins. 
but  is  followed  by  the  process  of  the  civil  law,  adopted  in  the  ^  ^ 

Courts  of  Admiralty.  No  Court  can  fine  and  imprison,  except 
it  be  a  Court  of  record ;  but  the  Court  of  Admiralty  may  fine 
and  imprison,  1  Vent,  1.  Com.  Dig.  tit.  imprisonment.  (H.  3.) 
It  is  clear  therefore  that  the  Court  of  Admiralty  is  in  the  nature 
of  a  Court  of  Record,  of  an  anomalous  kind,  being  the  King's 
Court  and  a  Court  Maritime.  The  parties  who  entered  into 
the  security,  by  which  they  admitted  the  jurisdiction  of  the 
Court,  and  obtained  restitution  of  the  ship  and  cargo,  shall  not 
be  permitted  to  deny  the  effect  of  that  engagement,  of  which 
they  receive  the  fruits.  It  was  contended  on  the>part  of  the 
Plaintifis  in  prohibition,  that  being  only  sureties,  they  were  not 
liable  for  more  than  the  value  of  the  goods  at  the  place  of  sale. 
But  it  is  of  the  essence  of  the  contract,  into  which  bail  enter, 
that  they  will  be  liable  tx>  the  full  extent  of  the  security,  as  far 
as  the  Court  shall  think  justice  requires ;  within  which  Iin)its, 
the  principal  and  bail  are  as  one  and  the  same  person.  This 
principle  has  been  lately  recognized  in  this  Court  (a),  and  • 
agreeable  to  this,  is  the  practice  of  the  Court  of  Admiralty; 
where  in  the  case  of  The  Phoenix^  December  IS,  1753,  a  mo- 
nition was  issued  against  both  the  captor  and  sureties,  to  make 
restitution  of  the  ship  and  goods ;  and  the  same  in  many  other 
cases  before  cited. 

The  securities  taken  in  the  Admiralty,  on  issuing  letters  of 
marque,  have  been  sometimes  taken  to  the  King,  and  some- 
times generally,  without  mentioning  any  person  to  whom  the 
parties  acknowledge  the  debt ;  but  the  greater  part  have  been 
to  the  King,  and  it  may  from  thence  fairly  be  concluded,  that 
the  proper  form  is  to  the  King  (A).  The  objection,  that  this 
security  would  give  the  King  a  priority  of, debt,  which  could 
not  be  discharged  under  a  commission  of  bankrupt,  arises  from 
construing  it  to  be  a  common  law  recognizance,  but  would  be 
avoided,  by  considering  it  to  be,  what  it  really  is,  a  stipulation. 
In  4  Inst.  322,  a  prohibition  was  granted  to  the  Convocation, 
because  they  were  inquiring  into  matters  not  within  their  juris* 

{a)  Mitchell  v.  GUfboru,  ante,  75.  {b)  Wide  pott,  the  modem  forms. 
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1789»     diction.     The  reason  why  an  ecclesiastical  Court  cannot  try  a 
g^^        modus  is,  that  the  rules  of  evidence  respecting  it  are  different 
agairui      *  in  a  Court  of  common  law  ;  a  greater  length  of  time  being  re- 
r  ^TsT*!  9^1^''^^  ^^  establish  it  in  the  latter  Court,  than  in  the  former. 
The  cases  in  Rollers  Abridgment^  506  and  SO?)  were  upon  the 
construction  of  deeds  under  seal ;  in  which,  if  the  deeds  were 
construed  differently  in  the  ecclesiastical  court,  and  in  a  court 
of  common  law,  a  prohibition  would  lie,  to  prevent  the  incon- 
venience which  would  arise»  if  a  deed  which  had  been  con- 
strued one  way  in  an  ecclesiastical  court,  should,  when  brought 
before  a  common  law  courts  receive  a  different  interpretation. 
But  in  the  present  case,  the  meaning  the  term  of  ^^  full  value" 
could  never  come  before  a  court  of  common  law,  except  on  a 
motion  for  a  prohibition ;  there  is  no  room  therefore  for  clash- 
ing interpretations  of  the  statute.     The  authority  in  2  RolWs 
Abridgment  302,  is  founded  on  the  circumstance  of  an  action 
at  common  law  being  given  by  the  statute  2  and  3  Ed,  6.  for 
not  setting  out  tithes ;  in  such  case  therefore  a  variance  of  con- 
struction by  the  ecclesiastical  Court,  Avould  be  a  good  ground 
of  prohibition.    In  the  case  of  Godbolt  218,  the  spiritual  Court 
was  proceeding  to  punish  a  man»  contrary  to  the  express  direc- 
tion of  a  statute,  and  on  that  account  was  prohibited.     Lastly, 
the  question  in  dispute  concerns  the  Court  of  Prize,  and  not 
the  ordinary  Court  of  Admiralty,  or  Instance  Court.     In  the 
cases  cited,  the   prohibitions  were  granted  to  the   Instance 
Court,  but  not  to  the  Court  of  Prize.  These  Courts  are  in  their 
constitution,  process,  and  subject-matter  of  their  jurisdiction, 
totally  distinct  and  independent,  as  fully  appears  from  Lord 
Mansfield^i  able  and  elaborate  judgment,  in  the  case  of  Lifido 
v.  Rodney f  in  the  notes  of  Zi^  Caux  v.  EdeHf  Dougl,  591. 
On  this  day,  judgment  was  pronounced  by 
Lord  Loughborough,  who  after  stating  the  declaration  at 
length,  (and  observing,  that  though  the  sale  of  the  ship  and 
cargo  was  snid  to  have  been  made  by  the  public  vendue  master, 
by  public  auction,  with  an  averment  that  the  produce  was  the 
utmost  value  of  the  same  at  Halifax^  yet  that  in  fact  in  such 
cases,  the  vendue  master  did  not  sell  under  the  immediate  au- 
thority of  the  Court  of  Vice- Admiralty,  but  as  an  auctioneer 
employed  by  the  parties,)  proceeded  as  follows. 

On  this  declaration  are   alleged  two  different  gravamina: 
the  first,  that  the  Court  of  Appeals  has  misconstrued  the  act 

of 


I 


IK  THE  Twenty-ninth  Year  of  GEORGE  III.  188 

of  parliament,  by  which  its  jurisdiction  is  regulated ;  the  second,      1 789. 
that  it  is  using  process  which  it  has  no  authority  to  enforce.     Bj^^mk* 
Either  of  these  points,   clearly  made  *out,  would  be  a  good      qgaiVut 
ground  of  prohibition:  the  first,  on  an  antient  and  essential      #Tq^  t 
maxim  of  the  common  law,  that  all  courts  of  special  jurisdic- 
tion created  by  act  of  parliament,  must  be  limited,  in  the  exer- 
cise of  that  jurisdiction,  by  such  construction  as  the  courts  of 
common  law  may  give  to  the  statutes;  because,  if  they  had  a 
latitude  to  construe  at  their  discretion  tlie  law  by  which  they 
act,  they  would  set  themselves  above  the  common  law  (a) :  the 
second,  on  a  maxim  equally  well  established,  that  these  courts 
of  special  jurisdiction  cannot  assume  to  themselves  the  authority  ' 
of  courts  of  record,  and  bind  the  estates  of  the  subjects  of  the 
realm. 

Two  questions,  therefore,  present  themselves  to  be  consi- 
dered : 

1.  Whether  the  security  taken  by  the  Vice- Admiralty  Court 
of  Halifax^  be  such  as  that  court  was  competent  to  take? 

^.  Whether,  supposing  such  security  to  be  good^^the  Lords  . 
Commissioners  of  Appeals  have  misconstrued  the  act  of  parlia-  ^ 

ment,  which  having,  as  is  contended,  fixed  a  defined  value  on 
prizes,  has  lefb  them  no  discretion  to  estimate  the  value  ? 

The  first  question  may  be  disposed  of  without  any  difficulty. 
It  has  been  truly  said,  that  a  strict  recognizance  |>eing  an  ac- 
knowledgment of  a  debt  to  the  king  on  record,  cannot  be  taken 
in  a  court  not  of  record.  But  this  security,  though  bearing 
the  form  of  a  recognizance,  is  improperly  so  called,  not  being 
a  recognizance  in  reality.  It  has  none  of  the  attributes  of  a 
recognizance;  it  could  not  be  proceeded  upon  as  such,  nor  in 
its  consequences  is  it  like  a  legal  recognizance.  It  seems  to  have 
been  taken  in  this  form  in  the  Court  of  Vice- Admiralty  at  Ha- 
IjfaXj  from  the  inexperience  of  the  officers,  being  different  from 
that  hitherto  used  in  our  Courts  of  Admiralty  in  England  s  in 
which  the  parties  merely  enter  into  an  undertaking  to  submit 
to  the  order  of  the  Court,  according  to  the  event  of  the  appeal. 
To  call  it  therefore  what  it  is  not,  merely  from  its  accidental 
form,  would  be  evidently  absurd.  The  authorities  cited  from 
Lord  Raymond,  sufficiently  prove  that  the  Courts  of  Admiralty 
may  take  stipulations  from  parties,  to  perform  what  shall  be 

(a)  [Ace.  Goidd  v.  Gappcr,  5  East,  345,  and  see  Home  v.  Lord  Camden, 
post.  476.  vol.  IX.  p.  533.] 
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1789.     awarded  them  to  do.     The  acts  of  parliamenC  relaSng  to  this 
^j[^^^     subject  do  not  point  out  the  form  of  the  security,  but  direct 
'  ttgmnst      generally  that  such  security  shall  be  taken  as  the  Court  of  Ad- 
miralty is  enabled  to  take.     Upon  the  just  construction,  there* 
fore,  of  the  security  in  question,  we  are  of  opinion  that  it  is  no 
[  189  ]    more  than  an  undertaking  to  submit  to  the  directions  of  the 
;  Court ;  for  we  should  act  upon  very  narrow  and  illiberal  prin- 
ciples, if  we  were  to  construe  this  to  be  a  strict  legal  recogni- 
zance, only  because  it  has  a  resemblance  to  what  the  Court  of 
Vice- Admiralty  had  no  authority  to  take.    Operating  therefore 
as  a  stipulation,  execution  upon  it  belongs  to  that  court,  and 
that  jurisdiction,  to  which  the  parties  have  agreed  to  submit. 

The  second  question,  though  somewhat  more  extensive,  is 
not  more  difficult  than  the  first.  It  has  been  contended,  that 
the  security  is  limited  to  a  certain  defined  value,  and  cannot  be 
taken  for  any  other :  that  defined  value  is  said  to  be  the  pro- 
duce according  to  the  appraisement  or  sale  at  the  place  of  .con- 
demnation. If  this  be  true,  the  argument  is  well  founded,  that 
the  proceeding  to  enforce  payment  of  a  security  taken  for  a 
larger  sum  is  without  authority.  But  this  proposition  is  not 
supported  by  the  express  words  of  that  section  of  the  act  of  the 
16  Geo.  S.  on  which  the  question  arises,  namely,  the  14th,  which 
only  directs  security  to  be  taken  to  restore  the  ship  and  cargo, 
**  or  the  full  value  thereof!^  No  mode  of  ascertaining  that  value 
is  prescribed ;  yet  it  is  said,  that  by  reference  to  other  parts  of 
the  same  act,  and  to  similar  clauses  of  other  acts  in  pari  ma^ 
leridy  the  words  ^^/ull  value"  receive  a  fixed  meaning,  and  de- 
note the  value  arising  on  appraisement  or  sale  of  the  prize  at 
the  place  of  condemnation.  Whether  this  be  the  true  construe^ 
tion,  will  be  seen  upon  the  several  prize  acts  being  fairly  pro- 
duced and  examined. 

Before  the  sixth  year  of  tlie  reign  of  Queen  Annct  there  were 
no  laws  made  on  this  subject.  Previous  to  that  time,  all  prizes 
taken  in  war  were  of  right  vested  in  the  crown,  and  questions 
concerning  the  property  of  such  prizes,  were  not  the  subject  of 
discussion  in  courts  of  law.  But  in  order  to  do  justice  to  claim- 
ants, from  the  first  year  after  the  restoration  of  Charles  the 
jS.econd,  special  commissions  were  issued  to  enable  the  Courts 
of  Admiralty  to  condemn  such  captures  as  appeared  to  be  law- 
*  V  ful  prizes,  to  give  relief  where  there  was  no  colour  for  the 
iaking,  and  generally  to  4nake  satisfaction  to  parties  injured. 

By 
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By  the  act  of  the  IS  Car.  i.  c.  9. (a)  indeed,  some  regulations     1789. 

were  made  concerning  the  treatment  of  ships  taken,  but  no  pro-    Z 

visions  enacted  respecting  any  security  to  be  given  on  delivery;,  agahut 
the  sole  interest  in  the  thing  condemned  being  in  the  crown,  it  ^''^'* 
was  in  public  custody,  and  the  disposition  of  it  a  mere  matter  l-  ^  -• 
of  prerogative;  no  such  provisions  therefore  were  necessary. 
But  in  the  sixth  year  of  Queen  Jnne^  it  was  thought  proper, 
for  the  encouragement  of  seamen,  to  vest  in  them  the  priases 
they  should  take ;  and  for  that  purpose  the  statutes  6  Annty  c. 
13.  and  c.  97.  were  passed.  The  first  of  these  acts  only  re^ 
spects  proceedings  in  the  Ciourts  of  Admiralty  in  England^  but 
contains  no  particular  directions  to  them,  the  practice  of  those 
courts  being  already  settled :  the  second,  6  Anne^  c.  37.  is  par- 
ticularly intended  for  the  regulation  of  the  Courts  of  Vice- 
Admiralty  in  America  s  and  the  operation  of  it  is  confined  to 
captures  and  condemnations  there  made.  One  object  of  that 
act  was,  that  the  judge  should  proceed  to  sentence  with  all  pos-  ^ 
sible  expedition :  in  the  fourth  section,  therefore,  this  case  is 
provided  for;  namely,  that  if  on  the  preparatory  examinations 
there  should  arise  a  doubt  in  the  breast  of  the  judge,  whether 
the  capture  were  prize  or  not,  and  further  proof  should  appear 
to  be  necessary,  the  ship  and  cargo  should  be  appraised  by  per- 
sons named  on  the  part  of  the  captor,  and  be  delivered  up  to 
the  claimants,  on  their  giving  good  and  sufficient  security  to  pay 
to  the  captor  the  full  value  thereof  according  to  such  appraise- 
ment, if  the  ship  should  be  adjudged  lawful  prize  by  the  same 
judge:  by  this  provision,  the  claimant  is  entitled  to  the  imme- 
diate possession  of  the  subject  in  dispute,  which  the  captor  can- 
not obtain,  but  on  the  refusal  of  the  claimant  to  give  security 
for  the  appraised  value.  After  a  sentence  of  condemnation,  the 
captor  has  a  right  to  the  possession ;  no  appraisement  is  to  be 
made  in  case  of  an  appeal,  nor  is  there  any  provision  for  a  sale 
by  authority  of  the  Court,  in  order  to  ascertain  the  value ;  but 
(by  the  8th  section  of  the  act)  the  appeal  is  to  be  allowed  in 
like  manner  as  appeals  from  the  Courts  of  Admiralty  in  England^ 
with  a  special  direction,  that  the  appellant  shall  enter  into  a  se-* 
curity  to  prosecute  the  appeal,  answer  the  condemnation,  and. 
pay  treble  costs,  if  the  sentence  shall  be  affirmed :  no  direction 
is  given  as  to  any  security  to  be  taken  from  the  party  appellate, 
but  by  reference  to  the  practice  of  the  Court  of  Admiralty  in 

(«)  Repealed  by  St  Gto.  S.  e.  33. 

England 
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1789.     England  on  appeals  to  the  sovereign ;  and  it  is  added,  that  the 

execution  of  the  sentence  shall  not  be  suspended  by  reason  of 

againti     any  appeal. 

r^*<r'i  Upon  the  breaking  out  of  the  war  with  Spain^  in  the  year 
1740,  the  13  Geo.  2.  c.  4.  was  passed,  the  Sd  section  of  which 
act  contains  the  same  provision  as  the  4th  section  of  6  Anne^ 
c.  37.  with  this  addition,  that  goods  on  board  captured  ships 
should  be  unladen  simply  for  the  purpose  of  appraisement  The 
8th  sections  also  of  these  two  acts  are  similar,  except  that  in 
the  latter  an  express  provision  is  made,  with  respect  to  appeals, 
that  the  parties  appellate  shall  give  sufficient  security  to  restore 
the  ship  and  cargo,  or  xhefull  value  thereof y  in  case  the  sentence 
shall  be  reversed:  this  is  annexed  to  the  direction,  that  the 
execution  of  the  sentence  shall  not  be  suspended  by  an  appeal. 
Under  this  clause,  the  party  appellate  has  his  option,  either  to 
take  possession,  giving  security  for  the  full  value,  or  to  let  the 
execution  of  the  sentence  remain  suspeird^ ;  but  there  is  no 
direction  for  any  npprnisement  to  be  made,  or  any  sale  by 
public  authority,  to  ascertain  the  extent  of  the  security.  To  the 
same  effect,  and  nearly  in  the  same  words  as  the  13G^o.  2.  c,  4. 
are  the  acts  17  Geo.  2.  c.  34.  5.  8  &'9.  and  the  29  Geo.  2.  c.  34. 
5.  3.  &  9.  which  last  was  made  on  the  commencement  of  hosti- 
lities with  France^  without  any  express  declaration  of  wan 
But  during  the  prosecution  of  the  war  which  ensued,  in  the 
year  1758,  great  complaints  were  made  by  neutral  powers  of 
the  misconduct  of  English  privateers  in  the  Channel,  in  seizing 
their  merchantmen;  and  a  question  had  also  arisen  between  the 
subjects  of  Holland  and  the  officers  of  the  British  navy,  upon 
the  extent  of  the  treaties  of  commerce  between  this  country 
and  the  Dutch  republic ;  the  Dutch  claiming  a  right  to  carry  to 
the  French  all  such  goods  as  were  not  specifically  enumerated 
under  the  title  of  contraband  ;  while,  on  the  part  of  the  British 
navy,  it  was  contended,  that  free  ships  only  made  free  goods, 
as  to  such  course  of  trade  as  w^s  carried  on  in  time  of  peace ; 
that  the  Dutch  being  excluded  from  the  Ftench  islands  in  the 
West  Indies  in  the  time  of  peace,  and  only  admitted  in  time  of 
war,  to  cover  their  trade,  their  ships  ought  to  be  considered  as 
adopted  French^  and  were  therefore  lawful  prize.  The  agita- 
tion of  this  question  led  other  neutral  powers  to  make  similar 
claims,  according  to  their  different  interests  and  connections 
with  Great  Britain.     It  was  owing  to  these  transactions  that 

the 
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the  S2  Geo.  2.  c.  25.  was  made,  to  explaio  and  amend  the  29     1789* 
Geo.  2.  c,  34.  and  contained  a  provision  in  the  24th  section,  in     ^ 
favour  of  neutral  powers  claiming  *  certain  rights  of  tjade  under      agahut 
tlie  privilege  of  treaties.     By  this  section  a  choice  is  given  to     J^^^  t 
the  neutral  claimant,  either  to  have  the  ship  condemned,  de\U  ^  ^ 

vered  up,  on  appraisement  made  and  security  given  by  him, 
and  a  pass  granted  him  to  depart  with  the  ship  wherever  he 
pleases  ;  or  to  have  a  sale  of  the  ship  and  cargo^  and  the  pro- 
duce vested  in  certain  funds  to  abide  the  event* 

Next  came  the  act  16  Geo.  3.  c.  5.  on  which  the  present 
question  arises,  and  which  was  made  on  the  war  with  the  then 
American  colonies.  In  this  act,  the  clause  respecting  neutral 
powers  was  purposely  omitted ;  for  no  other  power  could  have 
any  right  or  privilege,  by  treaty  or  otherwise,  to  trade  with 
those  colonies,  then  part  of  the  British  dominions,  and  in  open 
rebellion  to  the  British  government.  But  when  subsequent 
hostilities  took  place  with  France^  Spain^  and  the  United  Pron 
vinces,  this  provision  became  again  necessary,  because  similar 
questions  might  arise  with  respect  to  neutral  powers.  It  was 
accordingly  inserted  in  the  French^a)^  Spanish{b),  and  Dutch {c) 
prize  acts. 

I  have  taken  this  general  view  of  the  several  acts  made  on 
the  subject  before  us,  in  order  to  shew  that  the  16  Geo.  3.  c.  5. 
and  the  19  Geo.  3.  c,  67*  are  not  in  pari  materid,  and  conse- 
quently there  can  be  no  reasoning  drawn  from  the  one  to  the 
other. 

It  remains  then  to  be  considered,  whether  on  the  context  of 
the  16  Geo.  3.  c.  5.  we  can  say  that  the  Court  of  Appeals  did 
wrong  in  ordering  a  larger  sum  to  be  paid  than  the  amount  of 
the  sale  at  the  place  of  condemnation.  It  was  argued  with  a 
degree  of  plausibility,  that  made  some  impression  on  my  mind, 
that  by  the  5th  and  6th  sections,  when  there  were  doubts  en- 
tertained of  the  legality  of  capture,  tlie  value  was  to  be  esti- 
mated by  appraisement ;  but  that,  by  allowing  an  indefinite 
meaning  to  the  words  **  full  value"  in  the  I4th,  the  captor,  with 
a  sentence  in  his  favour,  would  be  in  a  worse  situation  tlian 
when  the  legality  of  the  capture  wasi  doubtfuh  But  if  this  be 
attended  to,  there  will  appear  neither  injustice  or  hardship  on 
the  captor.  In  the  case  provided  for  by  the  5th  and  6th  sec-, 
tions,  the  claimant  is  to  have  immediate  possession  on  giving' 

(a)  1 9  Geo.  3.  c,  61.         (b)  20  Geo.  3.  c.  23.  (e)  31  Geo.  3.  e.  1 5. 

security 
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1789.     security  for  the  appraised  value ;  and  it  is  only  on  the  event  of 

his  refusal  that  the  captor  is  to  have  it.    The  fairness  of  the 

againtt  *  appraisement  must  be  presumed  from  his  not  choosing  to  take 
Atkins,  possession  and  give  security;  and  it  is  the  act  of  the  claimant 
[  *  193  ]  which  forces  the  possession  on  the  captor;  but  by  the  14th  sec- 
tion, the  captor,  having  obtained  a  sentence,  has  an  absolute 
right  to  the  possession  of  the  prize,  to  dispose  of  it  where  and 
how  he  pleases  on  the  terms  of  giving  security ;  but  he  is  not 
obliged  to  assume  the  possession  if  he  does  not  choose  to  give 
the  security;  the  claimant  cannot,  as. in  the  former  case,  force 
the  possession  upon  him.  The  14th  section,  therefore,  which 
respects  a  proceeding  after  sentence,  and  the  5th,  which  pro- 
vides against  a  delay  before  sentence,  refer  to  cases  so  distinct 
that  there  is  no  analogy  between  them.  In  order  to  introduce 
the  interpretation  contended  for  of  the  14th  section,  we  must  be 
obliged  to  add  to  the  description  of  the  security  to  restore  the 
ship  and  cargo,  or  the  *'  full  value  thereof"  words  to  the  fol- 
lowing efiect,  **  at  the  place  of  sale^  such  sale  being  made  without 
Jraudf  by  persons  authorised^  4*^."  which  would  be  an  extraor- 
dinary latitude  of  construction ;  especially,  when  no  sale  is  di- 
rected, no  persons  appointed  to  make  it,  and  no  captor  obliged 
to  sell  at  the  place  of  condemnation. 

We  are  therefore  of  opinion,  upon  the  second  question,  that 
the  Lords  Commissioners  of  Appeals  were  not  tied  down  to  any 
definite  measure  of  value  to  be  given  in  lieu  of  the  ship  and 
cargo.  Whether  it  ought  to  be  the  invoice  value,  the  value  at 
the  port  to  which  the  ship  was  carried,  or  at  the  port  to  which 
she  would  have  gone  if  the  voyage  had  not  been  interrupted, 
are  questions  which  will  admit  of  much  argument  and  doubt. 
But  even  if  we  thought  that  the  Court  of  Appeals  had  given  an 
erroneous  judgement  as  to  the  value,  if  we  sitting  in  a  court  of 
prize  should  have  ourselves  determined  differently ;  or  could 
such  a  question  have  come  before  a  court  of  commou  law,  and 
it  should  have  been  proper  to  direct  the  jury  to  find  the  value 
at  the  place  of  sale,  still  there  is  no  ground  for  a  prohibition. 
I  would  not  be  understood  to  say  that  the  Commissioners  of 
Appeals  have,  in  fact,  made  an  improper  estimate  of  the  value ; 
but  be  that  estimate  right  or  wrong,  it  is  our  province  to  say 
whether  they  have  misconstrued  the  law,  misconstruction  of  law 
being  a  ground  of  prohibition.  But  as  we  are  all  of  opinion,' 
that  the  act  in  dispute  giv^  them  authority  to  decide  upon  the 

measure 
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measure  of  value,  we  have  no  right  to  prohibit  them  froth  en*     1789.  , 
forcing  their  sentence,  and  therefore  must  direct  a  BmT' 

Consultation  to  issue,     ogamu 

AxuKa. 
Tke  foUnwing  tr  the  modem  form  of  the  Security  entered  into  hy  ike  Sureties, 
om  an  Appeatfrom  a  sentence  of  the  High  Court  of  Admiralty  in  England. 

[After  stating  the  proceedings  in  the  Court  of  Admiralty] 

Then  the  said  A.  B,{a)  produced  for  sureties  C.  2).  of and  E.  F,  of 

who  submitting  themselves  to  the  jurisdiction  of  this  Court,  hound  them^ 

selves,  their  heirs,  executors  and  administrators  for  G,  H,  the  — (fr)  of  the  said 
ship  and  cargo,  in  the  sum  of  — /.  of  lawful  money  of  Great  Britain  being 
double  the  amount  of  the  value  of  the  said  cargo,  as  before  alleged,  unto  the 

said  /.  jr.  the {c)  to  abide  the  event  of  the  appeal,  and  to  pay  what  may  be 

decreed  to  be  restored,  together  with  expences;  and  unless  they  shall  so  do, 
they  do  hereby  severally  consent,  that  execution  shall  issue  forth  against  them, 
their  heirsy  executors,  and  administrators^  goods  and  chattels,  wheresoever  the 
same  sbaU  be  found,  to  the  value  of  the  sum  of — /.  afore>mentioned. 

The  security  taken  from  the  Plaintifis  in  the  above  case,  of  Brymer  v.  At^ 
Ami,  in  the  Court  of  Vice-Admiralty  of  Halifax,  stated  that  they  "  tn  their  own 
^proper  persons,  jointly  and  severally  acknowledged  to  owe  to  our  Sovereign 
"  Lord  tke  King,  the  sum  of  97651,  1 7s.  8d,  currency,** 

The  condition  of  that  recognisumce  was,  to  restore  the  said  ship  and  cargo 
or  the  **  value  thereof**  in  case  the  sentence  appealed  firom  should  be  reverted; 
and  then  that "  recognizance**  to  be  void,  &c. 

Tke  modem  form  of  the  Security,  entered  into  on  granting  Letters  of  Marque 

or  Reprisals. 

[After  mentioning  the  time,  place,  names  of  the  parties,  &c,  goes  on  thus :] 

Who  submitting  themselves  to  the  jurisdiction  of  the  High  Court  of  Admiralty 

of  England,  obRged  themselves,  their  heirs,  executors,  administrators,  in  the 

som  of—/,  of  lawful  money  of  Great  Britain  to  this  effect;  that  is  to  say, 

whereas  M.  B.  is  duly  authorized  by  Letters  of  Marque  and  Reprisals,  with  the 

ship  called  the  C.  D.  of  the  burthen  of  about tons,  whereof  he  the  said 

A,  B.  goeth  master,  by  force  of  arms,  to  attack,  surprize,  seize,  and  take,  all 
ships  and  vessels,  goods,  wares,  and  merchandize,  chattels,  and  effbcts,  belong- 
ing to  the  French  King,  or  to  any  of  his  vassals,  and  subjects,  or  others  inha-  ' 
biting  within  any  of  his  countries,  territories,  or  dominions  whatsoever  (ex- 
cepting only  within  the  harbours,  or  roads,  within  shot  of  the  cannon  of  ^ 
princes,  and  states,  in  amity  with  his  Majesty):  and  whereas  he  the  said  A.  B. 
hath  a  copy  of  certain  instructions  approved  of,  and  passed  by  his  Majesty  in 
eonndl,  as  by  the  tenor  of  the  said  Letter  of  Marque,  and  Reprisals,  and  in- 
ttmetions,  thereto  relating,  more  at  large  appeared) :  ^  therefore  nothing  be 
^Me  by  the  said  A^  B,  or  any  of  his  officers,  muinen,  or  eompany,  contrary 
to  the  true  meaning  of  the  said  instructions,  and  of  all  other  instmctioBs, 
which  may  be  iisaed  in  like  manner  hereafter,  and  whereof  doe  nodoe  shall 
be  given  Um ;  but  that  the  Letters  of  Marque  and  Reprisab  aforesaid,  and  the 

(a)  The  Proctor.  (b)  Captor  or  claimant,  as  the  case  may  be. 

(c)  Captor  or  claimant. 

said 
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1789. 

Brthxk 

agamsi 
Atkixs. 


[195] 


ntd  iBfitructions  shall,  in  all  particulars,  be  well  and  duly  observed  and  per- 
formed, as  far  as  they  shall  the  said  ship,  master  and  company,  any  way  con* 
cern ;  and  if  they  shall  give  full  satisfaction  for  any  damage  or  injury,  which 
shall  be  done  by  them,  or  any  of  them,  to  any  of  his  Majesty's  subjects,  or 
foreign  states  in  amity  with  his  Majesty,  and  also  shall  duly  and  truly  pay  or 
cause  to  be  paid  to  his  Majesty,  or  the  customers  or  officers  appointed  to  re- 
ceive the  same  for  his  Majesty  the  usuaL  customs  due  to  his  Majesty,  of  and 
for  all  ships,  and  goods,  so  as  aforesaid  taken  and  adjudged  for  prize ;  and 
moreover,  if  the  said  A»  B,  shall  not  take  any  ship  or  vessel,  or  any  goods,  or 
merchandizes,  belonging  to  the  enemy  or  otherwise  liable  to  confiscation, 
through  consent,  or  clandestinely,  or  by  collusion,  by  virtue,  colour,  or  pre- 
tence, of  his  said  Letters  of  Marque  and  Reprisals,  that  then  this  bail  shall  he 
void,  and  of  none  effect;  and  unless  they  shall  so  do,  they  do  all  hereby  severally 
consent  that  execution  shall  issue  forth  against  them,  their  heirs,  executors  and 
iadministrators,  goods  and  chattels,  wheresoever  the  same  shall  be  found  to  the 
value  of  the  sum  of  — /.  before  mentioned,  and  in  testimony  of  the  truth 
thereof  they  have  hereunto  subscribed  their  names,  &c. 
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The  following  are  the  material  Sections  of  the  several 
Prize  Acts  cited  in  the  preceding  Case  of  Brtmer 
against  Atkins. 

A  ND  for  the  better  encouragement  also  of  such  ships  and  6  Atme,  c. 

vessels  of  war,  which  are  or  shall  be  in  her  Majesty's  pay  ^'^'*'^' 
or  service,  be  it  further  enacted  by  the  authority  aforesaid,  that 
the  Jlag  officers^  commanders^  and  other  officers  and  seamen  of  every 
such  ship  or  vessel  of  war^  shaU  have  the  sole  interest  and  property^ 
of  and  in  all  and  every  ship,  vessel^  goods  and  merchandize  they 
shall  take  in  any  part  of  America^  (being  first  adjudged  lawful 
prize  in  any  of  her  Majesties  courts  of  admiralty,  and  subject  to 
the  customs  and  duties  payable  to  her  Majesty,  as  if  the  same 
had  been  first  imported  to  any  part  of  Great  Britain^  and  from 
thence  exported,  for  and  in  respect  of  all  such  goods  and  mer- 
chandize) to  be  divided  in  such  proportions,  and  after  such 
manner,  as  her  Majesty,  her  heirs  and  successors,  shdil  think  fit 
to  order  and  direct. 

And  for  the  more  speedy  proceeding  to  condemnation  or  other  Section  i. 
determination  of  any  prize  ship  or  vessel,  goods  and  merchan- 
dizes taken  by  any  such  privateer  ship,  or  by  any  'of  her  Majes* 
t/s  ships  of  war  in  such  courts  of  admiralty,  as  aforesaid,  and 
for  lessening  the  expences  that  have  been  usual  in  those  cases; 
be  it  further  enacted  by  the  authority  aforesaid,  that  the  judge 
or  judges  of  such  court  of  admiralty,  or  other  person  or  persons 
thereto  authorized,  shall  within  the  space  of  five  days  after  re- 
quest  to  him  or  them  &r  that  purpose  made,  finish  the  usual 
preparatory  examination  of  the  persons  commonly  examined  in 
such  cases,  in  order  to  prove  the  capture  to  be  lawfiil  prize,  or 
to  enquire  whether  the  same  be  lawful  prize  or  not ;  and  that 
the  proper  monition  usual  in  such  cases  shall  be  issued  by  the 
person  or  persons  proper  to  issue  the  same,  and  shall  be  executed 
in  tlie  usual  manner  by  the  person  or  persons  proper  to  execute 
the  same,  within  the  space  of  three  days  after  request  in  that 
behalf  made;  and  in  case  no  claim  of  such  capture,  ship,  ves- 
sel or  goods  shall  be  duly  entered  or  made  in  the  usual  form,  and 
attested  upon  oath,  giving  twenty  days  notice  after  the  execu- 
tion of  such  inonitioD>  or  if  .there  be  such  claim,  and  the  daim-    [  197  ] 

ant 
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1789*     ADt  or  claimants  shall  not  within  five  days  give  sufficient  security 

^ (to  be  approved  by  such  court  of  admiralty)  to  pay  double  costs 

agamM  to  the  captor  or  captors  of  such  ship,  vessel  or  goods,  in  case 
Anixi.  ^jjg  gjjjjjg  gQ  claimed  shall  be  adjudged  lawful  prize,  that  then  the 
judge  or  judges  of  such  court  of  admiralty  shall,  upon  produc- 
ing to  him  or  them  the  said  examinations  or  copies  thereof,  and 
upon  producing  to  him  or  then^  upon  oath,  all  papers  and  writ- 
ings which  shall  have  been  found  taken  in  or  with  such  capture 
(orupon  oath  made  thatno  such  papers  were  found)  immediately, 
and  without  further  delay  proceed  to  sentence,  either  to  dis- 
cbarge and  acquit  such  capture,  or  to  adjudge  or  condemn  the 
same  as  lawful  prize,  according  as  the  case  shall  appear  to  him 
or  them,  upon  perusal  of  such  preparatory  examinations,  and 
also  of  the  writings  found  taken  in  or  with  such  capture  (if  any 
such  writing  shall  be  found) ;  and  in  case  such  claim  shall  be 
duly  entered  or  made,  and  security  given  thereupon,  according 
to  the  tenor  and  true  meaning  of  this  act,  and  there  shall  appear 
no  occasion  to  examine  any  witnesses,  other  than  what  shall  be 
then  near  to  such  court  of  admiralty,  that  then  such  judge  or 
judges  shall  forthwith  cause  such  witnesses  to  be  examined,  and 
(within  the  space  of  ten  days  after  such  claim  made,  and  securi- 
ty given)  proceed  to  such  sentence,  as  aforesaid,  touching  such 
capture ;  but  in  case  upon  making  or  entering  such  claim,  and 
the  allegation  and  oath  thereupon,  or  the  producing  such  writ- 
ings as  shall  have  been  found  taken  in  or  with  such  capture,  or 
upon  the  said  preparatory  examinations  it  shall  appear  doubtful 
to  the  judge  or  judges  of  such  court  of  admiralty,  whether  such 
capture  be  lawful  prize  or  not ;  and  it  shall  appear  necessary  ac- 
cording to  the  circumstances  of  the  case,  for  the  clearing  and 
determining  such  doubt,  to  have  an  examination  of  witnesses 
that  are  remote  from  such  court  of  admiralty,  and  such  exami- 
nation shall  be  desired,  and  that  it  be  still  insisted  on  on  the 
captor^s  part  that  the  said  capture  is  lawful  prize,  and  that  the 
contrary  be  still  persisted  in  on  the  claimant's  behalf,  that  then 
the  said  judge  or  judges  shall  forthwith  cause  such  capture  to  be 
appraised  by  persons  named  on  the  part  of  the  captor,  and  sworn 
truly  to  appraise  the  same  according  to  the  best  of  their  skill  and 
knowledge^  and  shall  after  such  appraisement  roadCf  and  within 
the  space  of  fourteen  days  after  the  making  of  such  claim,  pro- 
ceed to  take  good  and  sufficient  teeurity  from  the  claimants,  to  pay 
£  198  ]   to  the  captors  the  Jvil  value  thereof^  according  to  such  appraise^ 

ment 
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menif  in  case  the  same  shall  be  adjudged  lawful  prize^  and  after     1789* 
such  security  duly  given,  the  said  judge  or  judges  shall  make  an     bj^mb* 
interlocutory  order  for  releasing  or  delivering  the  same  to  such      against 
claimant  or  claimants,  or  his  or  their  agents;  and  the  same 
shall  be  actually  released  or  delivered  accordingly. 

And  it  is  further  enacted  by  the  authority  aforesaid,  that  if  Section  6. 
any  claimant  or  claimants  shall  refuse  to  give  such  security,  the 
judge  or  judges  shall  cause  the  captor  or  captors  in  like  manner 
to  give  good  and  sufficient  security  to  be  approved  of  by  the 
claimant  or  claimants,  to  pay  to  the  said  claimant  or  claimants 
the/iiU  value  according  to  the  appraisement^  in  case  any  such 
capture  or  captures  shall  be  adjudged  not  to  be  lawful  prize ; 
and  the  said  judge  or  judges  shall  thereupon  proceed  to  make  an 
interlocutory  order  for  the  releasing  and  delivering  of  the  same 
to  the  said  captor  or  captors,  or  their  agents. 

Provided  nevertheless,  and  it  is  hereby  further  enacted  by  the  Section  7. 
authority  aforesaid,  that  if  any  captor  or  captors,  claimant  or 
claimants,  shall  not  rest  satisfied  with  the  sentence  given  in  such 
court  of  admiralty,  it  shall  and  may  be  lawful  to  the  party  or 
parties  thereby  aggrieved,  to  appeal  from  the  said  court  of  ad- 
miralty to  her  Majesty  in  her  Privy  Council,  such  appeal  to  be 
allowed  in  the  like  manner  as  appeals  to  her  Majesty  are  now  al- 
lowed from  the  Court  of  Admiralty  within  diis  kingdom,  so  as 
the  same  be  made  within  fourteen  days  after  sentence,  Rtidgood 
security  be  likewise  given  by  the  appellant  or  appellants,  that  he 
or  they  will  effectually  prosecute  such  appeal,  and  answer  the 
condemnation,  as  also  pay  treble  costs  as  shall  be  awarded  by  her 
Majesty  in  case  the  sentence  of  such  court  of  admiralty  be 
affirmed,  and  so  as  execution  be  not  suspended  by  reason  of  any 
such  appeal ;  any  thing  in  this  act  before  contained  to  the  con- 
trary hereof  in  any  wise  notwithstanding. 

And  for  the  more  speedy  proceeding  to  condemation, •  or  i5Geo.2. 
other  determination  of  any  prize,  ship  or  vessel,  goods  or  mer-  ^'  *"  '*  ^* 
chandizes,  taken  as  aforesaid,  and  for  lessening  of  the  expences 
that  have  been  usual  in  the  like  cases,  be  it  further  enacted 
by  the  authority  aforesaid,  that  the  judge  or  judges  of  such  court 
of  admiralty  or  other  person  or  persons  thereto  authorised, 
shall,  within  the  space  of  five  days  after  request  to  him  or  them 
fi:>r  that  purpose  made,  finish  the  usual  preparatory  examination 
of  the  persons  commonly  examined  in  such  cases,  in  order  to    £  199  ] 

VOL.  I.  p  prove 
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1789*     prove  tlie  capture  to  be  lawful  prize,  or  to  enquire  whether  the 
^  same   be   lawful   prize  or  not,  and  that  the  proper  Aionition 

again^  usual  in  sucli  cascs  shall  be  issued  by  the  person  or  persons  proper 
to  issue  the  same,  and  shall  be  executed  in  the  usual  manner,  by 
the  person  or  persons  proper  to  execute  the  same  within  the  space 
of  three  days  after  request  in  that  behalf  made ;  and  in  case  no 
claim  of  such  capture,  ship,  vessel,  or  goods,  shall  be  duly  en- 
tered or  made  in  the  usual  form,  and  attested  upon  oath,  giv- 
ing twenty  days'  notice  after  the  execution  of  such  monition ;  or 
if  there  be  such  claim,  and  the  claimant  or  claimants  shall  not 
within  five  days  give  sufficient  security  (to  be  approved  by  such 
court  of  admiralty)  to  pay  double  costs  to  the  captor  or  captors 
of  such  ship,  vessel,  or  goods,  in  case  the  same  so  claimed  shall 
be  adjudged  lawful  prize,  that  then  the  judge  or  judges  of  such 
court  of  admiralty  shall,  upon  producing  to  him  or  them  the 
said  examinations  or  copies  thereof;  and  upon  producing  to 
him  or  them,  upon  oath,  all  papers  and  writings  which  shall 
have  been  found  taken  in  or  with  such  capture,  or  upon  onth 
made  that  no  such  papers  were  found,  immediately  and  with- 
out further  delay  proceed  to  sentence,  either  to  discharge  and 
acquit  such  capture,  or  to  adjudge  and  condemn  the  same  as 
lawful  prize  according  as  the  case  shall  appear  to  him  or  them 
upon  perusal  of  such  preparatory  examinations,  and  also  of  the 
-writings  found  taken  in  or  with  such  capture,  if  any  such  writ- 
ing shall  be  found ;  and  in  case  such  claim  shall  be  duly  entered 
or  made  and  security  given  thereupon  according  to  the  tenor 
and  true  meaning  of  this  act,  and  there  shall  appear  no  occa- 
sion to  examine  any  witnessed,  other  than  what  shall  be  then 
near  to  such  court  of  admiralty,  that  then  such  judge  or  judges 
y^hall  forthwith  cause  such  witnesses  to  be  examined,  and  with- 
in the  space  of  ten  days  after  such  claim  made  and  security 
given,  proceed  to  such  sentence  as  aforesaid  touching  such 
capture ;  but  in  case  upon  making  or  entering  such  claim  and 
the  allegation  and  oath  thereupon,  or  the  producing  such  writ- 
ings as  shall  have  been  found  taken  in  or  with  such  capture,  dr 
upon  the  said  preparatory  examinations  it  shall  appear  doubtful 
to  the  judge  or  judges  of  such  court  of  admiralty,  whether  such 
capture  be  lawful  prize  or  not;  and  it  shall  appear  necessarjr» 
according  to  the  circumstances  of  the  case  for  the  clearing  and 
determining  such  doubt,  to  h{ive  an  examination  of  witnesses 
r  200  ]  ^^**  ^^^  remote  from  such  court  of  adtniralty,  and  such  exanri- 

ndtion 
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nation  shall  be  desired,  and  that  it  be  still  insisted  on,  on  behalf     1 789. 
of  the  captors,  that  the  said  capture  is  lawful  prize,  and  that     Z 
the  contrary  be  still  persisted  in  on  the  claimant's  behalf,  that      against 
then  the  said  judge  or  judges  shall  forthwith  cause  such  capture       ^"''•« 
to  be  appraised  by  persons  named  on  the  part  of  the  captor,  and 
sworn  truly  to  appraise  the  same  according  to  the  best  of  their 
skill  and  knowledge;   for  which  purpose    the   said  judge   or 
judges  shall  cause  the  goods  found  on  board  to  be  unladen,  and 
put  into  proper  warehouses,  with  separate  locks  of  the  collec- 
tor and  comptroller  of  the  customs;   and,  where  there  is  no 
comptroller,  of  the  naval  officer,   and  the  agents  or  persons 
employed  by  the  captors  and  claimants  at  the  charge  of  the  par- 
ty or  parties  desiring  the  same,  and  shall,  after  such  appraise-    ' 
ment  made,  and  within  the  space  of  fourteen  days  after  the 
making  of  such  claim,  proceed  to  take  good  Qjid  sujfficient  seen- 
rity  from  the  claimants  to  pay  the  captors  the  fidl  value  thereof^ 
according  to  such  appraisement  in  case  the  same  shall  be  adjudg- 
ed lawful  prize;  and  after  such  security  dujy  given  the  said 
judge  or  judges  shall  make  an  interlocutory  order  for  releasing 
or  deliverin<r  the  same  to  such  claimant  or  claimants  or  his  or 
their  agents,  and  the  same  shall  be  actually  released  or  delivered 
accordingly. 

And  it  is  further  enacted  by  the  authority  aforesaid,  that  if  Section  i. 
any  claimant  or  claimants  shall  refuse  to  give  such  security,  the 
judge  or  judges  shall  cause  the  captor  or  captors  in  like  manner 
to  give  good  and  sufficient  security  to  be  approved  of  by  the 
claimant  or  claimants  to  pay  the  said  claimant  or  claimants 
the  full  value  thereof  according  to  the  appraisement,  in  case 
any  such  capture  or  captures  shall  be  adjudged  not  to  be 
lawful  prize;  and  the  said  judge  or  judges  shall  thereupon  pro- 
ceed to  make  an  interlocutory  order  for  the  releasing  and  de- 
hvering  of  the  same  to  the  said  captor  or  captors  or  their 
agents. 

Provided  nevertheless,  and  it  is  hereby  further  enacted  by  the  Sections. 
authority  aforesaid,  that  if  any  captor  or  captors,  claimant  or 
claimants  shall  not  rest  satisfied  with  the  sentence  given  in  such 
court  of  admiralty  in  any  of  his  Majesty's  plantations  or  do- 
minions abroad,  it  shall  and  may  be  lawful  for  the  party  or  par- 
ties thereby  aggrieved  to  appeal  from  the  said  court  of  admi- 
ralty to  the  commissioners  appointed,  or  to  be  appointed  undet- 
the  Great  Seal  of  Great  Britain^  for  receiving,  hearing  and 

F  2  determining 
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1 789*  determining  appeals  in  causes  of  prizes ;  such  appeal  to  be  al« 
Bktmer.  lo^c*d  in  the  like  manner  as  appeals  to  such  commissioners  are 
agaimi  now  allowed  from  the  Court  of  Admiralty  within  this  kingdom; 
so  as  the  same  be  made  within  fourteen  d^ys  after  sentence,  and 
n  good  security  be  likewise  given  by  the  appellant  or  appellants, 
that  he  or  they  will  effectually  prosecute  such  appeal,  and 
answer  the  condemnation^  as  also  pay  treble  costs,  as  shall  be 
awarded^  in  case  the  sentence  of  such  Court  of  Admiralty  be 
affirmed ;  any  thing  in  this  act  before  to  the  contrary  hereof  in 
any  wise  notwithstanding.  Provided  always,  that  the  execution 
of  any  sentence  so  appealed  from  as  aforesaidj  shall  not  be  sus- 
pended by  reason  of  such  appeal,  in  case  the  party  or  parties 
appellate  shall  give  sufficient  security,  to  be  approved  of  by  the 
court  in  which  such  sentence  shatl  be  given,  to  restore  the 
ship,  vessel,  goods,  or  effects,  concerning  which  such  sen- 
tence shall  be  pronounced,  or  the  Jtdl  value  thereof,  to  the  ap- 
pellant or  appellants,  in  case  the  sentence  so  appealed  from 
shall  be  reversed. 


The  17  Geo.  2.  c.  34.  sections  3,  4.  8  4*  9.  and  the  2Q  Geo.  2. 
c.  34.  sections  3,  4.  8  4*  9-  are  the  same  as  the  above  sections 
of  the  13  Geo.  2.  c.  4. 


32  Geo.  2.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  in 
e,  26. 1. 24,  ^^g^  ^^y  appeal  shall  be  interposed  from  a  sentence  given  in  any 
admiralty  court,  concerning  any  goods  and  effects  which  may 
i  hereafter  be  seized  or  taken  as  prize,  in  pursuance  of  the  afore- 
said act  of  parliament  of  the  twenty-ninth  }^ear  of  His  Majesty's 
reign,  or  of  this  act;  that  then,  and  in  such  case,  the  judge  of 
such  court  of  admiralty  shall  and  may,  at  the  request,  costs, 
and  charges,  either  of  the  captor  or  claimant,  or  of  the  claim- 
ant only,  in  cases  where  the  privilege  is  reserved  in  favour  of  the 
claimant  by  any  treaty  or  treaties  subsisting  between  His  Majesty 
and  Foreign  Powers,  make  an  order  to  have  such  capture  ap^ 
praised,  unless  the  parties  shall  otherwise  agree  upon  the  value 
thereof,  and  an  inventory  taken,  and  then  take  security  fur  tke 
ftdl  value  thereof,  and  thereupon  cause  such  captufe  to  be  de- 
livered to  the  party  giving  such  security,  in  like  manner  as,  by 
the  said  former  act,  such  judge  ought  or  could  have  done, 

■    ^  ,  before 
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before  sentence  given,  notwithstanding  such  appeal:   and  if     1789. 
there  shall  be  any  difficulty  or  objection  to  the  giving  or  taking     ^^^^^ 
of  *  security,  the  said  judge  shall,  at  the  request  of  either  of  the      agaimt 
parties,  order  such  gooils   and  effects  to  be  entered,  landed,  r  *^qo  i 
and  sold  by  public  auction,  as  prize  goods  now  are,  under  the 
care  and  custody  of  the  proper  officers  of  the  customs,  and 
under  the  direction  and  inspection  of  such  persons  as  shall  be 
appointed  by  the  claimants  and  captors ;  and  the  monies  aris- 
ing by  such  sale  shall  be  deposited  in  the  Bank  of  England^  or 
in  some  public  securities,  and  in  the  names  of  such  trustees  as 
the  captors  and  claimants  shall  jointly  appoint,  and  the  court 
shall  approve,  for  the  use  and  benefit  of  the  parties  who  shall 
be  adjudged  to  be  intitled  thereto:  and  if  such  security  shall 
be  given  by  the  claimants,  then  it  is  hereby  also  enacted,  that 
such  judge  shall  give  such  captor  a  pass,  to  prevent  its  being 
taken  again  by  his  Majesty's  subjects  in  its  destined  voyage. 


And,  for  the  more  speedy  proceeding  to  condemnation  or  i^  Gw.  s. 
other  determination  of  any  prize,  ship,  or  vessel,  goods  or  <^«6-<»»^*^ 
merchandizes,  to  be  taken  as  aforesaid,  and  for  lessening  the  rfwhich  the 
expences  that  have  been  usual  in  the  like  cases,  be  it  further  ^^^,  5. 
enacted  by  the  authority  aforesaid,  that  the  judge  or  judges  of 
such  court  of  admiralty,  or  other  person  or  persons  thereto 
authorised,  shall,  within  the  space  of  five  days  after  request  to 
him  or  them  for  that  purpose  made,  finish  the  usual  preparatory 
examinations  of  the  persons  commonly  examined  in  such  cases, 
in  order  to  prove  the  capture  to  be  lawful  prize,  or  to  enquire 
whether  the  same  be  lawful  prize  or  not ;  and  that  the  proper 
roonidon  usual  in  such  cases  shall  be  issued  by  the  person  or 
persons  proper  to  issue  the  same,  and  shall  be  executed  in  the 
usual  manner  by  the  person  or  persons  proper  to  execute  the 
same,  within  the  space  of  three  days  after  request  in  that  be- 
half made;  and  in  case  no  claim  of  such  capture,  ship,  vessel, 
or  goods,  shall  be  duly  entered  or  made  in  the  usual  form,  and 
atte^ed  upon  oath,  giving  twenty  days'  notice  after  the  execu** 
tion  of  such  monition:  or  if  there  be  such  claim,  and  the 
claimant  or  claimants  shall  not  within  five  days  give  sufficient 
security  (to  be  approved  of  by  such  court  of  admiralty)  to  pay 
double  costs  to  the  captor  or  captors  of  such  shi[),  vessel,  or 
goods,  in  case  the  same  so  claimed  shall  be  adjudged  lawful 

prize. 
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-[JSQ,      prize,  that  then  the  judge  or  judges  of  such  court  of  admiralty 

shall  (upon  producing  to  him  or  them  the  said  examinations  or 

oi:ainst  coples  thereof,  and  upon  producing  to  him  or  them^  upon  oath, 
Atkins.  jjU  papers  and  *  writings  which  shall  have  been  found  taken  in 
*-  ^  -I  or  with  such  capture,  or  upon  oath  made  that  no  such  papers 
or  writings  were  found)  immediately,  and  without  further 
delay,  proceed  to  sentence,  either  to  discharge  and  acquit  such 
capture,  or  to  adjudge  and  condemn  the  same  as  lawful  prize, 
according  as  the  case  shall  appear  to  him  or  them  upon  perusal 
of  such  preparatory  examinations,  and  also  of  the  other  laijt- 
mentioned  papers  and  writmgs  found  taken  in  or  with  such 
capture,  if  any  such  papers  or  writings  shall  be  found  ;  and  in 
case  such  claims  shall  be  duly  entered  or  made,  and  security 
given  thereupon  according  to  the  tenor  and  true  meaning  of 
this  act,  and  there  shall  appear  no  occasion  to  examine  any 
witnesses  other  than  what  shall  be  then  near  to  such  Court  of 
Admiralty,  that  then  such  judge  or  judges  shall  forthwith  cause 
such  witnesses  to  be  examined  within  the  space  of  ten  days  after 
such  claim  made  and  security  given,  and  proceed  to  such  sen- 
' .  tence,  as  aforesaid,  touching  such  capture :  but  in  case,  upon 

making  or  entering  such  claim  and  the  allegations  and  oath 
thereupon,  or  the  producing  such  papers  or  writings  as  shall 
have  been  found  or  taken  in  or  with  such  capture,  or,  upon  the 
sakl  preparatory  examinations,  it  shah  appear  doubtful  to  the 
judge  or  judges  of  such  court  of  admiralty,  whether  such  cap- 
ture be  lawful  prize  or  not,  and  it  shall  appear  necessary,  ac- 
cording to  the  circumstances  of  the  case,  for  the  clearing  and 
determining  such  doubt,  to  have  an  examination,  upon  plead- 
ings given  in  by  the  parties  and  admitted  by  the  judge,  of 
witnesses  that  are  remote  from  such  court  of  admiralty,  and 
such  examination  shall  be  desired,  and  that  it  be  still  insisted 
on,  on  behalf  of  the  captors,  that  the  said  capture  is  lawful 
prize,  and  the  contrary  be  still  persisted  in  on  the  claimants' 
•behalf;  that  then  the  said  judge  or  judges  shall  forthwith  cause 
such  capture  to  be  appraised  by  persons  to  be  named  by  the 
parties  and  appointed  by  the  court,  and  sworn  truly  to  ap- 
praise the  same  according  to  the  best  of  their  skill  and  know- 
ledge; for  which  purpose  the  said  judge  or  judges  shall  cause 
the  goods  found  on  board  to  be  unladen,  and,  an  inventory 
thereof  being  first  taken  by  the  Marshal  of  the  Admiralty  or 
his  deputy,  shall  cause  all  iSUch  parts  of  the  goods  and  mer- 
chandize 
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chandize  as  are  perishable  commodities  to  be  sold  by  public      1789. 
sale,  for  the  clear  amount  of  which  only  the  captors  shall  be     ^^^^ 
answerable  to  the  claimants,  and  the  remainder  of  them  to  be      ognimt 
put  into  proper  warehouses,  with  separate  locks,  of  the  collec-    r  qq1\ 
tor  and  comptroller  of  the  customs,  and,  where  there  is  no 
comptroller,  of  the  naval  officer,  and  the  agents  or  persons  em- 
ployed by  the  captors  and  claimants,  at  the  charge  of  the  party 
or  parties  desiring  the  same;  and  shall,  after  such  appraise- 
ment  made,  and  within  the  space  of  fourteen  days  after  the 
making  of  such  claim,  proceed  to  take  good  and  sufficient  se- 
curity  from  the  claimants  to  pay  the  captors  the  full  value  there' 
qf^  according  to  such  appraisement^  in  case  the  same  shall  be  ad- 
judged lawful  prize ;  and  shall  also  proceed  to  take  good  and 
stcfficient  security  from  the  captors  to  pay  such  costs  as  the  court 
shall  think  proper^  in  case  such  ship  shall  not  be  condemned  as 
lawful  prize;  and,  after  such  securities  duly  given,  the  said 
judge  or  judges  shall  make  an  interlocutory  order  for  releasing 
or  delivering  the  same  to  such  claimant  or  claimants,  or  his  or 
their  agents,  and  the  same  shall  be  actually  released  or  deliver- 
ed accordingly. 

And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  Section  6. 
that  if  any  claimant  or  claimants  shall  refuse  to  give  such  secu- 
rity, the  judge  or  judges  shall  cause  the  captor  or  captors  in 
like  manner  to  give  good  and  sufficient  security  to  pay  the  said 
claimant  or  claimants  the  Jull  value  thereof  according  to  the  ap^ 
praisementy  in  case  any  such  capture  or  captures  shall  be  ad- 
judged not  to  be  lawful  prize;  and  the  snid  judge  or  judges 
shall  thereupon  proceed  to  make  an  interlocutory  order  for  the 
releasing  and  delivering  the  same  to  the  said  captor  or  captors, 
or  their  agents. 

Provided  nevertheless,  and  it  is  hereby  further  enacted  by  Section  la. 
the  authority  aforesaid,  that  if  any  captor  or  captors,  claimant 
or  claimants,  shall  not  rest  satisfied  with  the  sentence  given  in 
such  court  of  vice-admiralty  in  any  of  His  Majesty's  dominions, 
it  shall  and  may  be  lawful  for  the  party  or  parties  thereby 
aggrieved  to  ajrpeal  from  the  said  court  of  vice-admiralty  to 
commissioners  a|  pointed,  or  to  be  appointed,  under  the  Great 
Seal  of  Gnat  Britain^  for  receiving,  hearing,  and  dttermining 
a]  penis  in  causes  of  })rizes,  so  as  the  same  hv  made  within  four- 
teen d:iys  after  sentence,  anil  good  security  be  likewise  given  by 
the  appellant  or  appellants^  that  he  or  they  will  effectually  pro- 
secute 
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1789*     secute  sach  appeal,  and  answer  the  condemfiaiion^  and  also  pat/ 
treble  costs^  as  shall  be  awarded  in  case  the  sentence  of  such 


agawMt      court  of  vice-admiralty  be  affirmed;  provided  that  the  said 

captor  or  captors,  claimant  or  claimants,  do,  within  six  months 

after  sentence  passed,  give  notice  to  the  said  court  of  vice-ad- 

[  £05  ]    miralty  that  they  have  appealed  from  such  decree  to  the  said 

commissioners. 

Provided  always,  and  it  is  hereby  further  enacted  by  the  au- 
thority aforesaid,  that  the  execution  of  any  sentence  so  appealed 
from  as  aforesaid^  shall  not  be  suspended  by  reason  of  such  appeal^ 
in  case  the  party  or  parties  appellate  shall  gix>e  sufficient  security^ 
to  be  approved  of  by  the  <&)urt  in  which  such  sentence  shall  be 
given,  to  restore  the  ship,  vessel,  goods,  or  effects,  concerning 
which  such  sentence  shall  be  pronounced,  or  the  ftdl  value 
thereof  to  the  appellant  or  appellants,  in  case  the  sentence  so 
appealed  from  shall  be  reversed. 


» 


V 


* 


.'         ** 


The  19  Geo,  S.  c.  67*  is  similar  to  the  16  Geo.  3.  c.  5.  but  con'' 
tains  in  the  27th  section  the  same  provision  as  is  made  in  the 
52  Geo.  2.  c.  25.  s.  24. 
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CASES 

ARGUED  AND  DETERMINED 

IN   THE 

Court  of  COMMON  PLEAS, 


IN 


Easter  Term, 

In  the  Twenty-ninth  Year  of  the  Reign  of  George  III. 


The  Mayor,  Commonalty,  and  Citizens  of  the  City  of  wwnwday 
London  against  the  Mayor  and  Burgesses  of  the      '^ 
Borough  of  Lenne  Regis,  commonly  called  King's 

Ltnn,  in  the  County  of  NoRFOLK(a). 

< 

nnHIS  was  an  action  on  a  writ  {b)de  essendo  quietum  de  tkeotonio^  2wi^*  '^ 
of  which  the  following  is  a  copy,  with  the  alias  and  pluries.  tumdetkeo- 

lonio,  11  not 
merely  prohibitory,  but  remedial,  on  -which  the  parties  may  plead  to  iisue  on  a  quetUon  of  right.  A 
coqwration  to  whom  it  is  directed  cannot  be  attached  for  contempt  in  their  corpoimte  capacity  for  not 
returning  it;  but  an  attachment  in  the  nature  of  a  pone  is  the  proper  remedy  to  compel  them  to  ap- 
pear. The  Court  will  not  grant  a  trial  at  bar,  in  an  issuable  term.  In  an  action  by  one  corporation 
against  another,  each  may  inspect  so  much  of  the  books  and  records  of  the  other  as  relates  to  the  sub- 
ject in  dispute(c).  Freemen  of  the  city  of  London  have  a  righi  to  be  exempt  from  the  pt^meni  of  alt 
toBt  and  port  atiies  throughout  England  (except  the  prizes  of  wines),  m  whateuer  ptaee  ti^retUkt  and 
though  they  have  obtained  their  freSiom  ^  yurchtue, 

(a)  [The  iudgment  of  this  Court  exemption  was  not  decided,  the  judges 

wsf  reversea  on  error  in  K.  B.  upon  considering  that  it  could  not  be  raised 

the  ground  that  the  writ  de  euendo  upon  the  record,  see  1  Bos.  &  Pul. 

fidetwH  de  theoUftdo  was  not  a  writ  of  487.  7  Bro.  Pari.  Gas.  120.  2d  edit.;, 

prevention  or  quia  timet,  and  would  but  in  the  subsequent  case  of  the  cor- 

notlieuponameredlsnRoftoll.  Mr.  porationofXtw^poo/,  which  was  tried 

J.  BuBer  was  also  of  opinion  that  the  at  the  bar  of  the  Court  of  Exchequer 

exemption  did  not  extend  to  non-  in  £ai/^  Term  1799,  the  jiuy,  under 

resident  dtizens,  see  4  T,  R.  130.  thedirectionof  the  Court,  found  that 

Upon  this  reversal  a  writof  error  was  a  freeman  o£  London  is  not  exempt 

brou^t  in  Dom.  Proc,   The  reasons  from  toll  unless  he  be  resident  infaiip 

of  the  Plaintiffi  in  error  were  drawn  bitant,  and  in  scot  and  lot.  1  Bos.  & 

up  by  Mr.  Hargrove,  Jurid.  Arg.  vol.  Pul.  522(n).] 

II.  The  opinion  of  the  judges  deli-         (&)  So  denominated  in  Regbt.  Brer. 

vered  to  the  House  by  the  Lord  Chief  258.  b.  As  this  writ  b  not  in  common 

Justice  Sjfre,  decided  the  following  practice,  it  is  stated  at  length.    So 

pomts :— 1.  That  this  was  not  merely  also  are  the  declaration  and  pleas. 

a  mandatory  writ,  but  that  proceed-         (c)  [But  see  the  Mayor  oiSoutkamp- 

logs  mi^t  be  maintained  upon  it  to  torn  y.  Granee,  8  T.  K.  590.  where  the 

detcfinine  the  rights  of  the  parties.  Court  ofKing's  Bench  refused  a  similar 

2.  That  the  citizens  ofX>ofuiofi,m  their  application.  A  party  howevtir  within 

corporate  capacities,  were  the  proper  tne  operation  ot  a  by*law  thou^  not 

parties  to  sustain  the  proceedings,  a  member  of  the  corporation,  is  enti- 

5.  That  a  dam  of  tolls  was  sufficient  tied  to  an  inspection  of  the  by-law 

without  further  damage  to  support  in  the  corporation  books.  Harrison  y. 

the  writ  The  question  whether  non-  William,  3  B.  &  C.  1 62.] 

resident  freemen  were  entitled  to  the  «  Ge(n'ge 
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ff 

1789.         "  George  the  Third  by  the  grace  of  God,  &c.  To  the  Mayor 

J~ and  Burgesses  of  the  Borough  of  Letine  Regisy  commonly  called 

against      King^s  Lynni^  in  the  county  of  Norfolk^  greeting : 
^^^'  ((  Whereas  our  city  of  London  is,  and  from  time  whereof  the 

memory  of  man  is  not  to  the  contrary,  hath  been  an  antient 
city,  and  the  citizens  of  the  said  city,  during  all  the  time  afore- 
said, have  been  a  b<^dy  corporate  and  politic,  in  deed,  fact  and 
[  207  ]  name,  by  divers  names  of  Incorporation ;  and  for  divers,  to  wit, 
fifty  years  last  past,  have  beeti  a  body  politic  and  corporate,  by 
the  name  of  the  Mayor  and  Commonalty  and  Citizens  of  the 
City  of  London :  An^  whereas  also,  amongst  other  the  liberties, 
.  free  customs,  and  privileges,  from  time  immemorial  used  and 
enjoyed  by  the  said  citizens^  they  the  said  citizens^  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  been 
used  and  accustomed  to  have  and  enjoy  a  certain  antient  liberty 
and  privilege;  that  is  to  say,  that  the  citizens  of  the  said  cittfj 
and  all  their  goods^  should  be  quit  and  free  of  and  from  all  toll 
and  passage^  and  lastage(a)  and  other  customs^  throughout  the 
whole  kingdom  o/*  England,  and  the  ports  of  the  seas  (except  only 
our  due  and  antient  custom,  and  prizes  of  wines),  all  which  said 
liberties  and  privileges  have  been  confirmed  by  divers  charters 
of  our  progenitors,  and  also  by  divers  acts  of  parliament.  Ne- 
yerlheleas  you  require  the  said  citizens^  as  it  is  said,  to  yield 
tollj  passage^  lastage,  and  other  customs  to  you^  of  their  goods  and 
things  within  the  Said  borough  and  the  port  thereof  and  do  many 
wajTS  unjustly  disquiet  them  on  that  occasion,  to  the  great  da- 
mage of  the  said  citizens  as  we  have  received  information  from 
their  complaints :  We  willing  that  no  injury  should  be  done  to 
the  said  citizens^  command  you,  that  if  it  be  so,  then  desisting 
for  the  time  to  come  frpm  bringing  such  disquietudes  on  the 
said  citizens,  you  permit  them  to  be  quit  of  yielding  such  toU^ 
passage,  lastage,  and  other  customs  as  aforesaid,  to  you  of  their 
goods  and  things  in  the  same  borough  and  the  port  thereof  Wit- 
ness ourseif  at  Westminster,  the  ISth  day  of  July,  in  the  27th 
year  of  our  reign." 

The  alias  was  the  same  as  the  original  writ,  except  that  after 
the  words,  «*  We  willing,  &c.  command  you,"  were  added,  "  as 
formerly  we  commanded  you,"  &c.  ^*  or  signify  to  us  the  cause, 
wherefore  you  would  nor,  or  could  not,  execute  our  cotnmand, 

(a)  Lastagewasa  datyof  onepen-     pence  for  eveiy  last  exported  from 
oy  m  every  quuter  of  com,  t.  e,  ten-     Zjrmi. 

formeily 
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formeriy  directed  to  you  therein.    Witness  ourself  at  Westmin'     1789* 
sier^  the  £3d  day  of  Juli/^  in  the  27th  year  of  our  reign."  7^ — 

The  pluries  was  also  the  same  as  the  original,  except  that  a^dnu 
after  the  words  *<command  you,"  were  added,  "as  we  have  often  ^"*' 
commanded  you,"  &c.  "  or  signify  to  us  the  cause,  wherefore 
you  would  not,  or  could  not,  execute  our  command  formerly 
directed  to  you  therein.  And  you  slighting  our  said  commands, 
as  we  are  informed,  have  neglected  hitherto  to  permit  the  said 
citissens  to  be  quit  of  yielding  such  toll^  passage,  lastage,  and 
other  customs  as  aforesaid,  to  you  of  their  goods  and  things  in  [  808  2 
the  said  borough  and  the  port  thereof,  according  to  the  liberty, 
free  custom,  and  privilege  aforesaid ;  or  leastwise  to  signify  to 
us  the  cause  wherefore  you  would  not,  or  could  not  do  it;  in 
manifest  contempt  of  us  and  of  our  said  commands,  and  to  the 
great  damage  and  grievance  of  them  the  said  citizens  i  to  our 
great  surprise  and  displeasure.  We  again  command  you, 
strictly  enjoining  that  you  permit  the  said  citizens  to  be  quit 
of  yielding  tell,  passage^  lastage,  and  other  customs  to  you,  of 
their  goods  and  things  within  the  said  borough,  and  the  port 
thereof  according  to  the  tenor  of  our  said  commands,  former- 
ly directed  to  you  tiierein,  or  that  you  be  before  our  justices  at 
Westminster,  on  the  Morrow  of  All  Souls,  to  shew  wherefore  you 
have  contemned  to  execute  our  commands  so  often  directed  to 
you  therein,  and  have  you  there  then  this  writ.  Witness  our- 
self at  fVestminster,  the  26tb  day  ofjtdy,  in  the  27th  year  of  our 
reign.'* 

In  Michaelmas  Term  17879  November  6th,  a  rule  was  granted 
to  shew  cause  why  the  Defendants  should  not  have  a  fortnight's 
time  to  return  the  writ;  which 

November  8,  was  made  absolute  by  consent. 

November  17*  A  rule  was  granted  to  shew  cause  why  the  writ 
should  not  be  quashed,  and  all  the  proceedings  on  it  staid, 
chiefly  on  the  grounds,  that  it  was  merely  a  prohibitory  pro- 
cess issuing  from  the  crown  to  its  bailiffs,  to  whom,  or  to  the 
collectors  of  the  toll,  it  ought  to  be  directed ;  that  it  was  re- 
turnable in  Chancery  and  not  in  this  Court ;  and  that  it  was 
not  calculated  to  bring  the  question  of  right  between  the  par« 
ties  fairly  to  issue  on  the  record. 

November  26.  Cause  was  shewn,  and  in  answer  to  the  ob- 
jections made  on  the  part  of  the  Defendants,  Fitss.  Nat 
Brev.  31.  33,  34. 518.    Year  Book^  21  Hen.  7.  31.    2  In^.  654. 

Begistr. 
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1789.     Registr.  Breo.  258  6.  Bro.  Abr.  tit.   Contempt^  pi.  7,  were 
I  cited. 

JiONDOV 

agamsi         Utyotmher  27*  Lord  Loughborough  declared  the  opinion  of 
LYxif.      ^^  Court  that  it  was  a  remedial  writ,  on  which  the  parties 
might  plead  to  issue>  on  the  authority  of  Mado^s  Firma  Burgi^ 
r.  7>  5.  10.  p.  188.  and  therefore  the  rule  was  discharged. 

In  the  ensuing  vacation  a  peremptory  rule  was  granted,  as  of 
the  last  day  of  the  preceding  term,  for  the  Defendants  to  return 
the  writ  on  the  first  day  of  the  next  term.  But  no  return  being 
made, 

In  Hilary  Term  1788,  January  28,  a  rule  was  granted  to 
shew  cause,  why  an  attachment  of  contempt  should  not  issue 
[  209  ]    against  the  Defendants,  by  the  title  of  the  Mayor  and  Burgesses 
5/*  Lynn,  4rc. 

February  6.  Cause  was  shewn,  that  a  corporation  could  not 
be  attached  in  their  corporate  capacity.  In  support  of  the  rule 
it  was  urged,  that  process  of  contempt  would  issue  against  the 
acting  part  of  a  corporation,  for  disobeying  a  mandamus^  8lc 
on  which  point  were  cited  the  stat  9  Anne,  c.  20.  and  the  case 
of  the  King  v.  the  Mayor  of  Truro  (a),  where  the  mayoHt>eing 
reported  in  contempt  for  disobeying  a  mandamus^  to  elect  a 
burgess,  the  Court  imprisoned  him  three  months,  and  ordered 
him  to  pay  all  costs. 

February  8.  Lord  Loughborough  said,  that  upon  consi- 
deration, the  Court  were  clearly  of  opinion  that  the  rule  must 
be  discharged.  The  very  form  in  which  it  was  drawn  up,  was 
a  decisive  reason  against  it.  For  supposing  an  attachment  of 
contempt  would  issue,  it  must  be  against  the  individual  mem- 
bers of  the  corporation,  and  not  against  the  Defendants  in  their 
corporate  character.  But  the  proper  remedy  to  be  pursued, 
was  an  attachment  in  the  nature  of  a  pone^  the  same  as  was 
mentioned  in  FUt^  N.  B.  51%.  Regislr.  Brev,  258.  and  the  Yeixr 
Bookf  21  JFf.  7.  31.  This  process  was  used  in  the  writ  of  num* 
straveruni  for  tenants  in  antient  demesne  de  nonponendis  in  as^ 
sisis  et  juratiSf  de  corrodio  habendo,  and  others  of  a  similar  kind. 
His.Lordship  observed,  that  it  appeared  from  a  note  in  Fiix^ 
Herbert^  that  in  a  writ  de  corrodio  habendo^  which  contained  a 
clause  *^vel  causam  nobis  significes"  if  the  Abbot  returned  cause 
at  the  ^^sicul  aliis"  and  no  one  came  to  counterplead  the  cause 
on  the  part  of  the  King,  the  Abbot  was  discharged.  But  if  any 

(a)  B.R.  Mich.  25  Geo.  3. 

one 
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one  came  for  the  King  and  counterpleaded  the  cause,  they  could      1 799, 

not  interplead  thereon,  but  SLpluries  and  attachment  issued,  and     

on  the  attachment  they  pleaded.  So  that  even  where  obedience  agaitut 
was  paid  to  the  King's  writ  by  returning  the  cause,  the  plea  ^^^' 
between  the  parties  could  not  proceed  without  an  attachment 
to  give  day  in  court  as  the  commencement  of  the  suit.  It  was 
clear  therefore  that  the  attachment  mentioned  in  the  books,  was 
not  a  process  of  contempt  in  not  returning  the  writ,  but  issued 
merely  to  compel  an  appearance.  Consequently  the  rule  was 
discharged  (a). 

At  length  an  appearance  being  entered,  the  following  declar- 
ation was  delivered : 

NarfMj  to  wit.  The  mayor  and  burgesses  of  the  borough  [  210  ] 
of  Lenne  Regis  commonly  called  King^s  Lynn  in  the  cougty  of 
Norfolk^  were  summoned  to  answer  the  mayor,  commonalty,  and 
citizens  of  the  city  of  London^  of  a  plea,  wherefore  they  require 
the  citizens  of  the  said  city  to  yield  toUf  passage  and  lastage^  of 
their  goods  and  tilings  within  the  said  borough  and  the  port 
thereof;  and  thereupon  the  said  mayor,  commonalty  and  citi- 
zens of  the  said  city,  by  R&ttland  LickbarraWi  their  attorney, 
complain,  for  that  whereas  the  city  oi London  is,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been 
an  antient  city ;  and  the  citizens  of  the  said  city,  during  all  the 
time  aforesaid,  have  been  a  body  corporate  and  politic,  in  deed, 
fact,  and  name,  by  dirers  i^ames  of  incorporation;  and  for 
divers,  to  wit,  fifty  years,  last  past,  have  been  a  body  politic 
and  corporate,  by  the  name  of  the  mayor,  commonalty  and 
citizens  of  the  city  of  London:  And  whereas  also  amongst 
others  the  liberties,  free  customs  and  privileges,  from  time  im- 
memorial used  and  enjoyed  by  the  said  citizens,  they  the  said 
citizens,  from  time  "whereof  the  memory  of  man  is  not  to  the  con- 
trary^ have  been  used  and  been  accustomed  to  have  and  enjoy^  and 
stiU  of  right  ought  to  have  and  enjoy  a  certain  antient  liberty  and 
privilege,  that  is  to  say,  that  the  citizens  of  the  said  city,  afid  all 
their  goods,  should  be  quit  and  free  of  and  from  all  toll,  passage 
and  lastage,  and  other  customs  throughout  the  whole  kingdom  of 
England,  and  the  ports  of  the  lord  the  King,  except  only  his  due 

.  (a)  After  this  determinatioi],  the  next  (the  writ  being  neither  returned^  nor 
efiective  step  taken  by  the  Plainti^  an  appearance  entered)  were  on  mo- 
was  the  suing  oiit  a  ditiringas,  on  tion  increased  to  40/.,  in  consequence 
jvbich  40s.  issues  were  levied,  which  of  which  the  Defendants  appeared. 

and 
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1789.     o*^^  antient  custom^  and  prizes  of  wines ;  all  which  said  liberties 

and  privileges  have  been  confirmed  by  divers  acts  of  parliament. 

agpina  And  whereas  our  said  lord  the  King,  did  by  his  certain  writ 
Ltkk.  itfiJer  his  great  seal  of  England^  command  the  said  mayor,  and 
burgesses,  that  they  should  permit  the  said  citizens^  to  be  quit  rf 
yielding  such  toU^  passage^  lastage^  and  other  customs  as  afore- 
said, of  their  goods  and  things  in  the  said  borough  and  the  port 
thereof;  or  on  a  ceitain  day  now  passed,  signify  to  him  cause 
wherefore  they  had  not  executed  his  commands  to  them  for  the 
said  purpose  before  then  directed ;  yet  the  said  mayor  and 
burgesses,  not  regarding  the  said  writ  of  our  said  lord  the 
King,  have  not  signified  to  him  as  by  the  said  writ  was  com- 
manded;  and  since  the  time  of  the  aforesaid  writ  of  our  said  lord 
the  King  to  them  directed,  to  wit,  on  the  &T'&t  Atxy  of  December , 
in  the  year  of  our  Lord  17&7,  at  the  borough  aforesaid,  in  the 
county  aforesaid,  did  disquiet  the  said  citizens  on  the  occasion 
[  211  ]  aforesaid,  and  did  then  and  there  require  of  Osbert  Denton^ 
James  Denton^  Thomas. Carr^  Thomas  Turner  ^r\A  Samuel  Baker, 
citizens  of  the  said  city,  and  of  other  citizens  of  the  said  city, 
toll,  passage  and  lastage^  other  than  the  custom  and  prizes  of 
wines  (above  excepted),  of  their  goods  and  things  within  the 
said  borough  and  the  port  thereof;  in  contempt  of  our  said  lord 
the  King,  and  to  the  damage  of  the  said  mayor,  commonalty 
and  citizens  of  one  hundred  pounds,  and  therefore  they  bring 
their  suit  and  so  forth. 

Plea. — And  the  said  mayor  and  burgesses,  by  Joseph  Lyon^ 
their  attorney,  come  and  say,  that  they  the  said  citizens  from 
time  "ochereqf  the  memory  of  man  is  not  to  the  contrary^  have  not 
been  used  and  accustomed  to  have  and  enjoy^  and  still  of  right 
ought  not  to  have  and  enjoy  the  said  antient  liberty  and  privilege, 
that  is  to  say,  that  the  said  citizens  of  the  said  city,  and  ail 
their  goods  should  be  quit  and  free  of  and  from  all  toll,  pas^ 
sage  and  lasiage,  and  other  customs  throughout  the  whole  kingdom 
of  England  and  the  ports  of  the  lord  the  King  (except  only  his 
due  and  antient  custom  and  prizes  of  wines),  as  the  said  mayor, 
commonalty  and  citizens,  have  in  their  said  declaration  above 
alleged ;  and  of  this  they  the  said  mayor  and  burgesses  put 
themselves  upon  the  country,  &c.  And  the  said  mayor  and 
burgesses  for  further  plea  in  this  behalf,  by  leave  of  the  Court 
here,  for  this  purpose  first  had  and  obtained,  according  to  the 
fivrm  of  the  statute  in  such  case  made  and  provided,  say,  that 

the 
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the  said  Osbert  Denton,  James  Denton,  Thomas  Carr,  Thomas     1789, 
Turner  and  Samuel  Baker  are  not  citizens  of  the  said  city  of    ' 
London,  as  the  said  mayor,  commonalty  and  citizens,  have      againti 
above  in  their  dechiration  alleged,  and  of  this,  they  the  said      ^^''*' 
mayor  and  burgesses  put  themselves  upon  the  country,  &c. 

On  these  pleas,  issues  were  joined. 

In  Michaelmas  Term  1788,  November  €6th,  it  was  moved  to 
try  the  cause  at  bar  in  the  next  term ;  which  was  refusedi  that 
term  being  an  issuable  one. 

In  Hilary  Term  1789,  January  2Sd,  a  rule  was  granted  to 
shew  cause  why  the  trial  should  not  be  had  at  bar  in  Easter 
Term  following:  which 

February  10,  was  made  absolute. 

February  1 2.  Rules  were  made  absolute  for  each  corporation 
to  inspect  so  much  of  the  books  and  records  of  the  other  as  re- 
lated to  the  subject  in  dispute.  Vide  1  Term  Rep.  B.  R.  689. 
and  3  Term  Rep.  B.  R.  103(a). 

On  Wednesday,  May  6,  in  the  present  term^  the  cause  came  on    [  212  ] 
to  be  tried  at  bar  {b). 

The  counsel  for  the  Plaintiffs  were  Seijeants  Adair,  Rooke, 
and  luo^wrence  (c);  for  the  Defendants,  Serjeants  Bond,  Le 
Blanc,  and  Runnington. 

The  evidence  on  the  part  of  the  PlaintiiFs  was  in  substance  as 
follows : 

It  was  first  proved,  that  the  persons  {d)  named  in  the  declaration 
were  citizens  and  freemen  of  London,  by  the  book  in  which  their 
freedom  was  entered,  and  that  in  February  1 786,  they  had  obtained 
their  freedom  by  purchase  {e).  An  inspcximus  charter  of  Car.  2. 
was  then  produced,  reciting  and  conBrming  various  others;  the 
most  ancient  of  which  was  in  the  reign  of  Henry  1st,  and  which 
contained  these  words  {/),  "  omnes  hominesLondon  erint  quieti  et 
"  liberi,  et  omnes  eorum  res,  per  tolam  Angliam,  et  per  portus 

(a)  Fide  ante,  p.  207.,  note  (c).  (c)  Mr.  Rose,  Mr.  Gibbs,  and  Mr. 

(b)  Only  ten  of  the  jury  impanelled  Blofield  also  held  briefs  for  the  Plain- 
haTing  appeared,  two  tddet  men  were      tills. 

addecL  The  junior  secondary  opened  (d)  These  persons  were  inhabitants 

the  pleadings,  by  reading  the  record,  of  Lynn. 

and  delivered  the  following  chai^ge  to  {e)  The    expence   of  wbicfa  was 

the  jury.    •*  Your  charge  is  now  to  30/.  12*. 

"  enquure  upon  each  of  the  issues  Join-  (/)  It  was  agreed,  that  the  word 

**  ed  between  the  parties,  and  if  you  concenimus,  or  conceuittef  was  used 

**  find  a  verdict  for  the  Piaintifl^,  you  in  these  charters  as  well  to  signify  a 

"  will  aisese  their  damages  and  costs ;  recosnition,  as  an  origiMil  grant  of 

"if  for  the  DefandaBti^ you  will  de-  privUiges,  &t. 


**  clare  accordingly." 


"  mariSf 
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1789.     **  mariSi  dejheolonio^  et  passagio,  et  lastagio^  et  omnibus  aliis  con* 

£~^     "  suetudinibus^  S^c. 

agttinsi         «  Et  St  quis  theolofiium  vel  consuetudinem^  a  civibus  meis  London^ 

^^^'  u  ceperitf  cives  London  in  civitate  capiant  be  burgOf  vel  de  villd^ 
<*  ubi  theolonium  vel  consuetudo  capta  Jusrit^  quantum  homo  Lon^ 
"  donj  pro  thedonio  deditj  et  proinde  de  damno  receperit*^  (a) 

The  other  charters  {b)  were  to  the  same  effect,  and  nearly  ia 
the  same  words  as  that  oi  Henry  the  1st*    Most  of  them  excepted 
.    the  King's  right  of  prisage  of  wines;  and  used  the  word  cives^ 
as  synonymous  with  homines. 

There  were  also  extracts  read  from  other  documentsi  and  from 
the  patent  rolls  in  the  Taaoer,  recognizing  this  right  of  the 
citizens  of  London.  Amongst  these^  was  a  charter  of  the  5th 
of  King  John^  to  the  bishop  of  Norwich^  empowering  him  to 
hold  a  fair  at  lynn^  and  to  take  customs,  rights,  &c.  '*  salvA 
^'  libertate  civitatis  London,  4^*"  ^^^  another  in  the  same  year 
of  the  same  King  (c)  to  the  burgesses  of  Z^;m,  that  the  borough 
should  beji'ee,  and  that  they  should  be  free  from  toll,  lastagej 
passage,  S^c.  "  salvd  libertate  civitatis  London,**  likewise  giving  a 
[  CIS  ]  power  of  distress  to  the  mayor  oi  Lynn,  if  any  one  should  take 
toll,  &c.  in  any  part  of  England,  from  the  burgesses  <<  exceptd^ 
**  ut  superius,  civitate  LondonJ*  In  this  head  of  evidence  was  a 
petition  to  parliament  from  Thomas  Chaucer  {d),  the  King's 
chief  butler  in  the  11  th  year  of  H.  4.,  complaining  that  residents 
at  the  out-ports  had  purchased  the  freedom  of  the  city  of  London^ 
to  intitle  them  to  an  exemption  from  prisage  of  wines,  and  other 
customs  and  duties,  and  praying  that  parliament  would  intreat  the 
King  to  send  for  the  mayor  and  aldermen  of  the  city,  and 
command  them  to  cease  from  granting  io  my  foreigners  {e)  the 
freedom  of  the  said  city  in  future,  on  peril  of  forfeiting  their 
franchise;  and  also  to  repeal  the  freedoms  already  granted  to 
foreigners,  that  the  King  and  his  successors  might  not  be  de- 
prived of  h\%  prisage  qfmnes,  by  the  franchises  of  the  city  of 
London.  The  answer  of  the  'King  was,  that  he  would  send  for 
the  mayor  and  aldermen.  It  was  then  declared  by  the  advice  of 
the  Lords  in  parliament  that  no  oneshouldhaveor  enjoy  sucA^'an- 
chisexalesA  he  were  a  citizeh  resiant  and  dwelling  within  the  said 

(0)  See  Hargravi^i  Tracts,  ^  De         (c)  Within  the  time  of  legal  me- 

**  portubui  nuuri^\  and  ^  concerniDg  monr,  1.  e,  since  the  reign  ofllic,  1. 
«  the  customs".  (tf)  Vide  Hargrove's  Tracts^  128. 

(b)  Which  were  sranted  by  John,         (e)  By/orei^rs  were  meant  per- 

Hen.  S.,  Hen.  3.,  EcL  1.,  4*  Ed.  9.  sons  not  mhabitonts. 

city : 
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city:  and  *^  que  touiz  autres  demeuraniz  en  autres  citees,  burghs      1789. 

"  ou  villesy  aient^  et  enjouient  leur  franchises  a  eux  grantez,  saiwant     -^ 

"  tout  jourzj  d  noire  Seigneur  le  Rdy^  son  enheritance  en  ce  casJ*      agaiivi 

It  was  also  proved  by  parol  evidence,  that  non-resident  free-  ^^>'' 
men  of  London  had  been  nominated  to  the  office  of  sheriff',  that 
they  paid  the  fine  for  not  serving  it,  that  they  had  been  alder- 
men and  ha4  a  right  to  vote  for  the  election  of  nriembers  of  par- 
liament for  the  city.  Also,  that  they  were  exempted  at  Exeter  from 
the  payment  of  tolls  and  port  duties;  at  which  place  an  action 
was  brought  by  the  corporation  against  a  freeman  of  Z^n^/ori  there 
resident  to  compel  such  payment,  but  the  record  being  with- 
drawn, the  Defendant  obtained  judgment  as  in  case  of  a  nonsuit ; 
and  afterwards  himself  brought  an  action  against  the  corporation 
for  the  taking  his  goods  on  the  same  account,  in  which  the 
corporation  suffered  judgment  by  default. 

It  was  likewise  proved  by  parol  evidence,  that  the  same  ex- 
emption was  allowed  at  Plympton  Fair^  Exmouth^  Bristol^  New* 
castle^  Dartmouth^  and  other  ports,  to  freemen  of  London,  resi- 
dent at  those  places  (a). 

Also»  that  they  were  exempt  at  the  port  of  London,  whether    [  214  ] 
resident  or  not,  from  paying  toll  on  corn,  and  at  Smithjield 
Market  on  the  sale  of  cattle. 

.  On  the  part  of  the  Defendants,  there  was  first  produced  the 
record  {b)  of  a  fine  levied  in  the  2d  year  of  Hen.  5.  by  Henry  de 
Hammell  of  lastage,  in  the  counties  of  Norfolk,  Stiffblk  and  Lin^ 
coin*  Next,  an  inquisitio  post  mortem  (c)  taken  on  his  death, 
whereby  it  appeared  that  he  was  seised  of  lastage  in  Lynn,  holden 
of  the  Crown  by  the  service  of  keeping  the  King's  falcons ; 
that  he  died  so  seised,  that  his  son  held  it  by  the  same  service 
after  bis  death,  and  that  his  wife  had  an  interest  in  it  by  way  of 
settlement. 

In  the  52d  year  of  Hen.  3.  Thomas  de  Hammell  was  entered 
on  the  roll,  in  the  Tower,  as  holding  in  capite,  by  the  service 
of  falconry,  a  custom  or  duty  in  the  port  qfhynn,  of  all  merchant 
dize,  ^c.  passing  that  port.  It  also  appeared  from  that  roll,  that 
an  action  had  been  brought  by  l^homas  de  Hammell,  against 

(a)  It  appeared  from  the  testimony  mouth;  but  that  those  duties  were 

of  one  or  the  witnesses,  that  a  non-  paid  by  the  non-freeman  partner  for 

resident  freeman  of  London  being  in  nis  share. 

partnership  with  a  non-freeman,  and         {jb)  Taken  from  the  Chapter  lionse 

having  a  certain  share  in  the  trade,  of  Wettmimter. 
such  share  was  exempted  from  the         {c)  From  the  Rolls  in  the  Tower, 
payment  of  the  port  duties  at  Dari^ 

voIn  I.  Q  certain 


il5 
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afnainst 
Ltkn, 


1789.  certain  persons  who  had  exported  goods  from  £ynfi,  withonl 
pnying  the  duty,  but  in  which  no  determination  was  to  be  found. 
In  the  1 2th  year  ofiV.  2.  the  then  heir  of  Thomas  de  Hammell 
obtained  the  Kind's  licence  to  ah'enate  in  mortmain^  and  accord- 
ingly conveyed  the  right  of  lastage  in  Lynn^  to  the  Bishop  of 
Norzdch,  in  whose  successors  it  continued  without  interruption^ 
till  the  15th  year  of  Hen,  8.  when  a  Quo  ivarranto  issued  against 
the  then  bishop,  requiring  him  to  shew  his  title  to  the  duty  in 
question.  The  bishop  set  forth  the  conveyance  to  his  prede- 
cessor from  the  heir  of  Thomas  de  Hammell^  reciting  the  right 
to  have  been  from  time  immemorial  in  the  family  of  De  Ham* 
meU.  In  this  suit  the  right  of  the  bishop  was  admitted,  and 
confirmed  by  the  attorney-general.  In  the  27th  year  of  Hen,  8. 
a  private  act  of  parliament  passed,  to  vest  it  in  the  King,  who 
afterwards,  in  the  29th  year  of  his  reign,  granted  it  to  the  coiv 
porntion  of  Lynn^  in  whom  it  continued  to  the  present  time* 
This  part  of  the  evidence  was  founded  on  the  respective  records 
and  documents,  which  were  produced  duly  authenticated. 

Several  witnesses  [a)  were  then  called,  who  proved  that  they 
had  for  many  years  paid  the  duty  of  lastage  of  the  port  of  Lynn^ 
{viz,  one  penny  on  the  exportation  of  every  quarter  of  corn) 
[  215  ]  and  that  they  had  never  heard  of  any  exemption,  except  for  the 
freemen  of  lynn^  and  some  persons  of  the  borough  of  Cam^ 
.  bridge  {b).  The  exemption  in  favour  of  Cambridge  was  by  vir- 
tue of  special  agreement  entered  into  in  1664  between  Cam-- 
bridge  and  Lynn^  which  was  read.  A  lease  of  tolls  made  by  the 
corporation  o(  Lynn  was  last  produced  (in  pursuance  of  notice 
from  the  Plaintiffs),  by  which  it  appeared,  that  an  exemption 
was  also  allowed  to  certain  persons  in  the  Cinque  Ports. 

Lord  Loughborough  {c)  after  distinctly  recapitulating  the 


(a)  The  Defendants  were  not  per- 
mitted to  give  in  evidence  their  cor- 
poration books,  to  prove  their  own 
rights.  On  their  counsel  citing  the 
case  of  the  Alayor  of  Hull  v.  Horner, 
Cowp.  102.  (where  such  evidence 
was  admitted)  Mr.  Justice  Wilson 
said  he  was  counsel  in  that  case,  and 
that  the  books  of  the  corporation 
were  there  produced  by  consent. 

{b)  But  there  was  no  proof,  that 
any  freeman  of  London  had  ever 
actually  paid  it  at  Lynn, 

(c)  The  evidence  being  closed, 
aucb  coDversation  ensued  how  far 


non-resident  freemen  of  London,  and 
those  who  had  purchased  their  free- 
dom, were  to  be  considered  as  citizens 
within  the  true  meaning  of  the  second 
issue.  On  these  points  the  cases  of 
Hanger  v.  Waller,  S  Bulst.  1.  abd 
The  City  of  Oxford's  case,  2  Ventr. 
106.  were  cited.  But  as  in  the  form 
in  which  the  issue  stood  upon  the 
record,  the  question  was,  whether 
in  point  of  fact,  the  persons  named 
were  citizens  or  not,  it  was  at  length 
agreed,  that  the  matter  was  proper 
to  be  left  to  the  jury. 

^vidence^ 
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evidence,  observed  to  the  jury,  that  as,  on  the  part  of  the  De-     1789. 
fendants,  the  right  to  ihe  duty  of  lastage  had  been  traced  up     £~ 
to  the  family  of  De  Hammell  early  in  the  reign  of  Hen,  3.,  and      ogaina 
was  at  that  time  so  established  in  them  as  to  be  the  subject  of 
a  family  settlement,  it  was  fair  to  presume  (as  the  counsel  for 
the  Defendants  had  contended)  that  it  was  vested  in  them  be- 
fore the  time  of  legal  memory.    But  allowing  that  presumption, 
the  general  right  of  the  corporation  of  Isynn  did  not  destroy 
the  particular  exemption  proved  by  the  city  of  Londoriy  as  it  had 
not  been  shewn  that  the  citizens  of  London  ever  in  fact  paid  the 
duty  at  La^m*  The  two  rights  therefore,  not  being  inconsistent, 
might  exist  together;  the  corporation  of  Li/nn  might  have  the    • 
same  right  to  lastage  as  the  De  Hammells  had  enjoyed,  but  that 
right  might  be  with  an  exception  in  favour  of  the  citizens  of 
London^  which  exception  had  been  clearly  proved  on  the  part 
of  the  Plaintiffs,  and  not  contradicted  by  the  Defendants. 

His  Lordbhip  said,  that  the  other  part  of  the  case  was  re- 
solved into  a  question,  whether  the  persons  mentioned  on  the 
record,  not  being  resident  citizens  of  London^  but  in  fact  resid- 
ing at  Lynn^  and  having  lately  purchased  their  freedom  for  the 
express  purpose  of  being  exempt  from  lastage  at  the  port  of 
lynn^  were  entitled  to  the  privilege  they  claimed.  As  to  this, 
he  stated  that  the  counsel  for  the  Plaintiffs  had  insisted  strongly 
on  the  parliamentary  declaration  in  the  reign  of  Hen,  4.  that 
the  freemen  of  London  must  be  there  resident  to  entitle  them 
to  an  exemption  from  prisage  of  wines,  but  tliat  residence  in 
London  was  not  necessary  with  respect  to  other  franchises.  This, 
he  said,  was  of  considerable  weight;  and  as  the  nhn-resident  [  216  |] 
freemen  were  liable  to  serve  ofiices,  and  bear  other  burdens  in 
consequence  of  their  freedom,  there  seemed  to  be  no  reason 
why  they  should  be  deprived  of  the  beneficial  rights  of  that 
freedom :  or  why  the  term  citizens  of  London  or  men  of  London 
should  be  confined  to  such  citizens  or  men  who  were  resident 
in  London^  as  the  counsel  for  the  Defendants  contended :  that 
in  point  of  fact  this  distinction  was  not  made  at  Bristol^  New* 
casile^  or  the  other  places  where  non-resident  freemen  of  Z»on- 
ion  were  exempted ;  that  the  point  was  given  up  by  the  City  of 
Exetery  the  only  place  where  it  had  been  contested,  and  the 
Defendant  a  non-resident  citizen  of  London  left  in  the  enjoy- 
ment of  his  right. 

•   Upon  the  whole,  therefore,  his  Lordship  saw  no  reason  to 

e  8  say, 


Ltnn. 
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1789*     say,   if  the  jury  thought  upon  the  evidence   that  the  rfght 

r" clftimed  by  ihe  citizens  of  London^  and  which  had  been  proved 

againtt  to  be  enjoyed  by  those  who  were  non-resident,  was  the  same 
right  which  the  Plaintiffs  had  made  out  in  evidence,  that  there 
was  any  legal  ground,  which,  by  a  legal  conclusion,  could  de- 
prive them  of  that  right. 

Verdict  for  the  Plaintiffs  on  both  the  issues 
and  l5.  damages  (a). 

(a)   [These  damages  were   after-  said,  of  their  goods  and  things  in  the 

wards  remitted.   4T.  R.  145.    The  said  borough  and  port  thereof,  and 

judgment  was  *'  that  the  citizens  of  the  said  Mayor  ana  burgesses  of  the 

the  said  city,  and  all  their  goods  be  said  borough  in  mercy,  &c.'*    IM. 

quit  of  yielding  such   toil-passage,  131.] 
lastage  and  other  customs  as  afore- 


Friday,  Feench  agaifist  CopiNGER  and  another. 

May  8th.  o 

An  affidavit    A    RULE  havinff  been  fif ranted  to  shew  cause  why  the  venue 

ofthellain-   J\     .        ,,  ,  ®   ,  5  r  w       ^  ry  ,,  . 

tiff  that  the  should  not  be  changed  from  London  to  Cornwall^  on  the 

cause  of  ao-  usual  affidavit,  Adaivj  Serjt.,  shewed  cause,  by  producing  an 

whete  the  affidavit  of  the  Plaintiff,  stating  positively  that  the  action  was 

wdTis'not  ^^^  money  lent  in  London.     Kerby^  Seijt.,  insisted  that  this  was 

•ufficient  ^Qt  sufficient  cause,  without  an  undertaking  to  irive  material 

cause  for  _^ 

him  to  shew  evidence  in  London.  Adair  said,  that  as  the  affidavit  of  the  De* 
against         fendant  was  falsified,  the  rule  could  not  be  made  absolute.  But 

changing 

the  veiiue.  The  Court  held,  that  the  Plaintiff  ought  to  undertake  to  give 
Sso  ^ut!^  material  evidence  in  London.  On  which,  Adair  lyidertook  to 
take  to  give    give  such  evidence  in  London^  and 

materialai-  "  ^  rpi  i  j-     i_  j 

dtw^e  in  thBi  ^"^  I'ule  was  discharged. 


place  (a). 


(a)  [Vide  Emery  v.  Emery,  6  Price,  336.  Bovoden  ▼.  Glaucm,  S  Price,  359.] 


[  217  ]   Nunez,  Administrator  of  Nunez,  qgainst  Modioliani 

Friday,  and    MoDIGLIANI. 

May  8th. 

Several  ac-  "W^  EastcT  Term  1788,  the  Plaintiff  brought  several  actions 
brought  on  against  the  Defendant  and    other  under-writers,   on    two 

iwopoMciea   policies  of  insurance;  the  first  effected  in  the  year  1784,  on  a 

ofin«urance, 

uoderwritten  hy  the  same  parties  (among  whom  are  A»  and  J?.)  are  respectively  consolidated;  but  in 
one  of  the  causes  which  goes  to  trialt  A,  is  Defendant,  in  the  other  B»  The  Plaintiff  becomes  entitled 
to  costs  in  one  action,  and  the  Defendant  in  the  other.  The  costt  taxed  and  allowed  to,  the  Defendant, 
way  be  art  ^against  those  taxed  and  allowed  to  the  Plaintiff  (a), 

(a)  [Vide  ante,  p.  25,  Qote.] 

homeward 
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bomeward  bound  ship  of  the  intestate's,  the  second  in  1785,      1789. 
on  the  same  ship  outward  bound.     The  same  parties  under-      nuiT" 
wrote  both  the  policies.     The  actions  on  each,  being  respec-     against 
ttvely  consolidated,  Nathan  Modigliani  was  made  Defendant  in    .  ak°"" 
the  former,  and  Hannanel  Modigltani  in  the  latter.     The  first 
came  on  to  be  tried  at  Guildhall  at  the  sittings  in  Hilary  Term 
last,  when,  on  application  from  the  Defendant's  attorney,  the 
cause  was  put  off  to  a  future  time,  on  his  consenting  to  pay  the 
plaintiff  the  costs  of  the  day ;  and  an  order  of  Nisi  Prius  for 
that  purpose  was  afterwards  made  a  rule  of  court 

The  action  on  the  second  policy,  was  to  have  been  tried  at 
the  sittings  after  Hilary  Term«  but  the  Plaintiff  withdrew  the 
record,  and  thereby  became,  though  an  administrator  (a),  liable 
to  pay  the  costs  of  the  action. 

The  costs  of  the  first  action  having  been  taxed  and  allowed 
to  the  Plaintiff,  a  rule  was  granted  to  shew  cause  why  the  pro- 
Aonotary  should  not  review  bis  taxation,  and  why  the. costs 
which  should  be  taxed  and  allowed  to  the  Defendant  in  the 
second  action,  should  not  be  set  off  against  those  taxed  and 
allowed  to  the  Plaintiff  in  the  first. 

Against  which.  Bond  and  Le  Blanc,  Seijts.,  shewed  cause. 
They  urged,  that  the  costs  in  one  action  could  not  be  set  off 
against  those  in  another,  where  there  were  different  Defendants. 
If  the  Defendant  had  been  the  same  in  both,  it  would  alter  the 
case;  but  costs  due  from  A.  to  B*  shall  not  be  set  off  against 
those  due  to  A.  from  C  This  would  not  be  authorized  by  the 
statutes  of  set  off;  and  the  Court  will  not  interfere  and  create 
a  set  off  which  those  statutes  do  not  allow:  especially  as  it 
would  tend  to  take  away  the  attorney's  lien. 

Lawrence^  Serjt.,  was  stopped  by  the  Court,  who  said,  that  it 
had  been  decided  in  the  case  of  Schoole  v.  Noble  and  others  {b) 
in  this  Court,  that  an  attorney  had  only  such  a  lien  on  the 
costs,  as  were  subject  to  the  equitable  claims  of  the  parties  in  [  218  1 
the  cause.  In  this  case,  it  was  consistent  with  justice  to  allow 
the  set  off,  as  the  Defendant  Nathan  Modigliam,  was  a  party 
to  both  actions ;  in  one,  being  made  Defendant  on  the  record, 
iu  the  other,  being  within  the  rule  to  consolidate. 

Rule  absolute. 

(a)  Contri  2  Cromp.  Pract.  476.  to  notice.  Barnes,  IJJ.  Tidd's  Prac 

Qm.  Therefore?   [It  seemB  that  an  1015.  Sth  Edit.] 
adiniiiiBtnitor  is  liable  to  pay  costs         {b)  Ante,  83. 
for  not  prpceeding  to  trial  acoording 

HUBBARO 
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1789. 

Friday, 
May  b^A. 

An  affiHnvit 
to  ho!d  to 
bail,  staling 
that  the  de- 
fendant waa 
*♦  indel  ted 
to  the  plain- 
tiffin /rot«r" 
is  bad  (a). 


Hubbard  against  Pacheco. 

A  RULE  was  granted  to  shew  cause  why  the  Defendant 
should  not  be  discharged  on  entering  a  common  appear- 
ance, and  the  bnil  bond  given  up  to  becnncelled,  on  the  insuf- 
ficiency of  the  affidavit  to  hold  to  bail,  which  stated  that  the 
Defendant  was  *<  indebted  to  the  Plaintiff  in  23/.  and  upwards 
in  trofoerP  This,  Runningion^  Serjt.,  who  obtained  the  rule, 
said  was  not  sufficiently  positive,  according  to  the  statute (6). 

IjC  Blancy  Serjt.,  shewed  cause,  arguing  that  the  affidavit 
would  clearly  have  been  good,  if  it  had  stated  the  Defendant 
to  have  been  indebted  "  for  goods  converted",  4"^.  and  trover 
necessarily  implied  a  conversion.  This  case  differed  from  that 
of  an  affidavit  stating  a  Defendant  being  indebted  '*  upoii 
promises",  because  promises  may  be  of  various  kinds,  and  there- 
fore the  general  expression  '^  upon  promises"  was  not  suffici- 
ently certain.     But 

The  Court  said,  that  in  an  affidavit  to  hold  to  bail,  a  word 

so  technical  as  trover  ought  not  to  be  used. 

Rule  absolute. 

action  of  trover  without  a  Judge's 
order.] 
(6)  12  Geo.  1.  c.  29. 


(a)  [By  rule  of  H.  48  Geo,  3.  no 
person  can  be  held  to  bail  in  an 


Monday,  DoWSON   agaiTlSt  ScRIVEN. 

May  ISth. 

AVhere  by     fpHIS  was  an  action  for  money  had  and  received,  tried  at 
a  horse-race,  Northampton^  before  Mr.  Justice  Wilson^  at  the  Summer 

xhetnamnce-  Assizes,  1788,  when  a  verdict  was  found  for  the  Plaintiff,  sub- 
be  given  to    ject  to  the  opinion  of  the  Court  on  the  lallowmg  case : 
the  «-co,u/  Q^  ^^g  ^^jj^  ^f  August,  1786,  an  advertisement  appeared  in 

the  Racing  Calendar,  giving  notice,  that  on  the  Sgth  of  that 
month,  **  a  gentlemen's  subscription  purse  of  50/.  would  be 
tionoi  those  «  »  ruii  for  ill  Northampton  Field,  by  any  horse,  ^x.  to  pay  5s, 
"  entrance^  and  if  a  subscriber,  to  pay  one  guinea,  or  a  non- 
**  subscriber  to  pay  three  guineas  into  the  hands  of  the  clerk  of  the 
"  course,  (the  Defendant,)  or  double  at  the  post,  Sfc.** 

"  The  entrance-money  each  day  to  the  second  best  horse^  and 

ed  as  en- 

trance-money ;  the  Court  trill  put  such  a  construction  on  the  terms  as  will  include  the  whole  in  tlie  de- 
scription of  enlrance-numey  to  be  gioen  to  the  teoond  best  horse,  being  most  agreeable  to  the  Stat. 
IS  Geo,2.  c.  ]9.  ».  2  and  7. 

[•219]  *'  to 


best  horse, 
and  it  is 
doubtful  on 
the  construe 


ther  aU  Lhs 
money  paid 
at  the  enter- 
ing each 
horse  \r>  to 
be  consider- 
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**  to  run  according  to  suck  articles  as  shall  be  produced  at  the     lyeg, 
**  time  of  entrance"  

"  No  less  tlum  three  reputed  running  horses  to  start  each      a-Ih!^^ 
**  day ;  if  but  one  horse  enter  for  the  gentlemen's  purse,  to     StiuvEN. 
"  have  10/./  if  two,  eight  guineas  each.     If  but  one  enter  for 
♦*  the  town  purse,  to  have  10  guineas,    if  two,  five  guineas 
•*  each,  and  their  entrance-money  again.     The  winner  each  day 
*'  to  pay  two  guineas  to  the  clerk  of  the  course,  8^cr 

In  consequence  of  this  advertisement,  the  Plaintiff  sent  a 
horse  to  be  entered.  At  the  time  of  the  entrance,  the  articles 
for  the  regulation  of  the  course  were  referred  to,  which  amongst 
other  things  directed,  the  horses  ^^  to  carry  weights,  and  oh- 
"  serve  every  article  expressed  in  the  advertisement ;  the  second  best 
**  korse  to  have  the  stakes,  being  the  crowns  paidjbr  entrance.'* 

Three  other  horses  were  entered  besides  that  of  the  Plaintiff^ 
and  the  owner  of  each  paid  at  the  entrance  5s.,  and  ihree 
guineas  into  the  hands  of  the  Defendant  as  clerk  of  thti^urse. 
The  race  was  run,  and  the  Plaintiff's  horse  was  second  best ; 
whereupon  the  Defendant  tendered  him  ]/.  as  the  entrance- 
money,  being  5s.  for  each  horse.  But  the  Plaintiff  insisted 
that  he  was  intitled  to  the  12  guineas  paid  into  the  hands  of  the 
Defendant,  /.  e^  three  guineas  for  each  horse. 

Cockell,  Serjt.,  for  the  Plaintiff.  This  case  depends  on  the 
construction  of  the  articles  for  the  reguUtion  of  the  course,  as 
applied  to  the  stat.  13  Geo.  2.  c.  19.  which  in  the  second  sec- 
tion enacts  that  ^^  no  plate,  &c.  shall  be  run  for  by  any  horse, 
^  &c.  unless  such  plate,  &c.  shall  be  of  the  full,  real,  and  in- 
**  trinsic  value  of  fifty  pounds  or  upwards",  and  in  the  7ih  sec- 
tion, "  that  all  and  every  sum  or  sums  of  money  to  be  paid  for 
*'  entering  of  any  horse,  &c.  to  start  or  run  for  any  plate,  &c. 
^  shall  go  and  be  paid  to  the  second  best  horse,  Sfc.  which  shall 
"  start  or  run  for  such  plate,  &c." 

The  object  of  this  statute  was  first,  to  prevent  races  from 
being  run  for  small  sums  which  had  become  a  national  griev- 
ance.; 2dly,  to  encourage  the  breed  of  horses.  The  Court 
therefore  will  endeavour  to  advance  the  remedy,  by  giving  full 
operation  to  the  statute.  The  question  then  is,  whether  the 
three  guineas  paid  by  each  horse  were  necessary  to  enable  them  r  ggQ  ] 
to  start;  since,  if  they  were,  they  must  be  paid  to  the  second 
best  horse,  the  7th  section  of  the  statute  being  directory  that 
the  money  shall  be  paid. 

If 


S21  CASES  IN  EASTER  TERM 

1789.         If  the  money  were  given  for  the  purpose  of  qualifying  the 

horses  to  stert,  and  without  payment  no  hofse  were  permitted 

ag^^     to  Start,  it  is  immaterial  by  what  denomination  it  is  called :  the 
ScRiTKK.    3jnjjjint  of  all  and  every  such  sums  of  money  is  directed  by  the 
statute  to  be  paid  to  the  second  best  horse.     If  the  act  be  not 
construed  in  this   manner,  it  might  be  altogether  evaded  by 
making  payment  for   this  purpose  under  a  different  name. 
Taking  the  advertisement  and  articles  together,  the  PlaintiiFis 
intilled  to  the  whole  money.    The  advertisement  is,  "  to  pay 
"  5s.  entrance,  and  if  a  subscriber,  one  guinea,  or  a  non-sub- 
«<  scriber  three  guineas,  into  the  hands  of  the  clerk  of  the  course, 
"  or  double  at  the  post."    By  fair  construction  of  this  sentence 
the  whole  is  to  be  considered  as  entrance-money,  the  words 
cannot  in  any  way  be  transposed  to  vary  the  meaning.     The 
paying  ^double  at  the  post,  shews  it  must  be  to  enable  the  horses 
to  start.     For  what  other  purpose  could  it  be  paid?    It  was 
not  for  the  clerk  of  the  course,  for  the  winner  was  to  pay  two 
guineas  to  him.     It  is  said,  that  "  the  entrance-money  shall  be 
"  paid  to  the  second  best  horse",  but  not  that  the  entrance-money 
was  the  5s.  The  horses  were  also  "  to  run  according  to  articles 
««  to  be  produced."     This  expression  can  only  refer  to  such 
regulations  as  respect  time,  place,  distance,  and  the  conduct 
of  the  riders,  but  was  not  designed  to  counteract  the  terms  of 
the  advertisement.     The  articles  indeed  recognize  the  adver- 
tisement, when  they  direct  that  the  horses  shall  "  carry  weights, 
"  and  observe  every  article  expressed  in  the  advertisement." 
If  only  two  horses  appear  to  start,  the  entrance-money  is  to  be 
returned ;  does  this  mean  only  the  55.,  or  the  whole  they  paid 
at  the  lime  of  entering  ?    If  the  articles  be  explained  differ- 
ently from  the  advertisement,  it  would  occasit^n  a  fraud  on 
those  who  send  their  horses  to  enter,  on  the  failhW  the  adver- 
tisement.    Although  it  is  said  that  "  the  second  best  horse 
"  bhall  have  the  stakes,  being  the  crowtis  paid  for  eniranc^\ 
yet  there  are  no  words  to  restrain  the  second  best  horse  from 
having  the  guineas.     The  crowns  are  given  by  the  words  of  the 
articles,  and  the  law  appropriates  the  remainder. 

But  though  the  .words  should  be  equivocal,  the  Court  will 

give  them  a  construction  most  agreeable  to  the  rules  of  law. 

Then  the  act  of  parliament  must  decide  which  is  to  be  taken 

[  221  ]    strictly,  being  made  for  the  public  benefit.     If  the  12  guineas 

be  deducted,  it  will  not  be  a  race  within  the  statute,  but  for 

less 


SoftiYnr. 
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less  than  the  bondjide  sum  of  502.  and  will  therefore  be  void,     1789. 
and  a  penalty  incurred.  r — " 

DowioN 

Lawrence^  Serjt.,  for  the  Defendant,  argued  that  the  articles  agnnm 
and  advertisement  made  but  one  contract,  the  one  being  to  be 
explained  by  reference  to  the  other.  By  the  articles  the  second 
best  horse  was  to  have  the  stakes,  being  the  crowns  for  entrance  / 
this  proves  that  the  crowns  were  considered  as  the  only  en- 
trance-money. The  advertisement  was  ambiguous  till  thus 
explained  by  the  articles.  The  Plaintiff  entered  his  horse  with 
a  view  only  to  the  55.,  as  entrance-money,  and  took  his  chance 
for  the  whole  5QL  As  to  the  act,  though  it  was  passed  to  pro- 
duce beneficial  effects  to  the  public,  yet  it  was  also  meant  for 
the  benefit  of  the  <*  party,  and  quisque  potest  renundarejuri pro 
*<  se  ifUraductoJ* 

Lord  Loughborough. — The  Plaintiff  in  this  case  founds  his 
right  to  recover  on  the  advertisement,  by  the  terms  of  which 
each  horse  wiU  to  pay  5s.  entrance^  and  one  guinea  if  a  sub- 
scriber, if  a  non-subscriber  three  guuieas.  This  advertisement 
refers  to  certain  articles  which  are  called  in  to  explain  it  But 
the  validity  of  them  depends*on  the  act  of  parliament ;  the  par- 
ties cannot  put  a  sense  on  the  articles  repujgnant  to  the  law.  I 
do  not  think  it  a  question  of  grammatical  construction ;  by  what* 
ever  name  the  money  is  called,  it  was  in  fact  entrance-money, 
since  it  was  necessary  to  be  paid  in  order  to  enable  the  horse 
to  start.  Now  the  act  directs  that  the  entrance-money  shall  be 
paid  to  the  second  best  horse ;  but  the  act  would  be  evaded  if 
this  were  holden  not  to  be  entrance-money,  and  the  articles 
were  to  give  a  different  sense  to  the  advertisement. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion.  If  the  three  guineas  in  the  ad- 
vertisement were  explained  by  the  articles  not  to  be  entrance- 
money,  there  would  be  a  fraud  on  the  act,  which  has  been  con- 
strued so  strictly,  that  where  a  cup  of  50/.  value  was  to  be  run 
for,  it  was  holden  that  the  value  must  be  exclusive  of  the 
workmanship.  Besides,  the  second  best  horse  was  to  have  a 
prize ;  but  if  this  were  not  entrance-money,  the  prize  would  be, 
that  he  would  pay  three  guineas  and  win  only  twenty  shillings. 

Wilson,  J. — If  we  construe  these  articles  to  mean,  that  the 
three  guineas  for  each  horse  were  to  be  deducted  from  the  sub- 
scription to  make  up  the  50/.  plate,  we  should  make  the  parties 

liable 
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17S9.     liable  to  penalties  to  the  amount  of  200/.  /  we  mnit  therefore 
take  it,  that  they  intended  to  do  what  the  law  allowed. 

PoBtea  to  the  Plaintiff. 


ifoT^th.  Ifield  against  Weeks  and  Another. 

Although       nOOKEi  Sent,  moved  for  a  rule  to  shew  cause  why  the  pro- 

the  Plaintiff    S€     .  r       ,j  •        l-     .        .-  r         .  *u 

has  under-  thonotary  should  not  review  his  taxation  of  costs,  on  toe 

taken  pe-      foUowinff  circumstances. 

remptonly  ^  i     #•  i  .  ^ 

to  proceed  to  In  Michoelmas  Term  last,  a  rule  for  judgment  as  in  case  of  a 
n^tals'izU  '^o'**"''  ^^  obtained  by  the  Defendant,  the  Plaintiff  not  having 
yet  the  De-  proceeded  to  trial  at  the  assizes  at  Gloucester^  according  to  a 
not  bound  to  peremptory  undertaking.  On  taxing  the  costs,  the  prothono* 
be^mred  ^''^  refused  to  allow  the  expences  which  the  Defendant  had  in- 
with  wit-  curred  in  attending  at  the  assizes,  subpoenaing  witness,  feeing 
sd!&c.^thi  counsel,  &c.  in  expectation  that  the  Plaintiff  would  try  the 
out  having    cause;  and  the  reason  of  bis  refusal  was,  that  no  notice  of  trial 

htA  notice  m   ,      ,  , 

trioL  bad  been  given. 

£^^  roth"^       In  support  of  the  motion,  Booke  cited  2  Barnes^  252.  and 

noury  aUow  said,  that  as  the  Plaintiff  had  peremptorily  undertaken  to  pro- 

ofsuch  au^  ceed  to  trial  at  the  assizes,  the  Defendant  was  under  the  neces* 

tendanceand  gj^y  Qf  attending  and  being  ready  prq)ared  with  his  witnesses 

though  he     and  counsel.    But, 

^\z^'      The  Court  refused  the  rule,  saying  it  was  the  settled  practice 

cue  of  a      that  notwithstanding  a  peremptory  undertaking  to  try,  it  was 

Mcount  of     necessary  to  give  notice  of  trial ;  without  which  the  Defendant 

the  Plain-     ^j^g  jjq^  bouud  to  take  the  steps  which  he  had  taken  in  this  case. 

tiff*a  not  ^ 

proceeding        (a)  [But  where  a  cause  is  mad6  a     be  given.   Jaekt  v.  MoMfer^  S  T.  R. 

to  trial  (a),     remanet,  no  new  notice -of  trial  nqed      245.] 


^^^^  Whale  against  Fuller. 

It  it  irregu-  /^OCKELLf  Seijt*,  obtained  a  rule  to  shew  cause  why  the 
beter^d^  capias  should  not  be  set  asidci  together  with  all  the  subse- 
rfuf*******  quent  proceedings,  for  the  following  irregularities,  wz,.«  that 
and  if  there    the  serviccof  the  writ  was  after  the  date  of  the  return,  and  that 

be  not  15 

days  between  the  Utte  and  retuni(a).    But  if  the  Defendant  take  the  declaration  out  of  the  offic«^  lie 

tiiereby  waives  all  preceding  irr^ularity. 

(a)  [See  Bourekier  v.  WkiiUe,  post.  9»1.} 

there 
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tbere  were  not  fifteen  days  between  the  teste  and  return.  These 
were  holden  to  be  irregularities. 

But  Marshall^  Serjt.,  shewed  for  cause,  that  the  Defendant 
bad  taken  the  declaration  out  of  the  office;  which  he  contended 
was  a  waiver  of  all  preceding  irregularity. 

The  Court)  being  of  this  opinion,  discharged  the  rule  with 
costs. 


178d. 

WVAIB 

yfffrlFWi 

[823] 


■^ 


Browne  against  Marsden  and  Others. 

npHIS  cause  being  at  issue,  the  parties  submitted  to  arbitra- 
tion. The  arbitrator  awarded  to  the  Plaintiff  £4/.  damages, 
and  the  '<  costs  by  him  sustained  in  the  said  action  to  be  taxed 
by  the  proper  officer.'* 

The  prothoootary  having  refused  to  allow  the  costs  of  the 
reference^  or  any  oUier,  except  those  of  the  action,  as  between 
party  and  party,  Cockellf  Serjt,  moved  for  a  rule  to  shew  cause 
why  he  should  not  tax  and  allow  the  costs  of  the  reference, 
together  with  the  costs  of  the  action  as  between  attorney  and 
client 

But  the  Court  said  there  was  no  precedent  for  the  costs  of 
the  reference  to  be  included  in  an  award  of  costs  of  the  action; 
and  havfng  examined  the  award,  the  words  of  which  were  as 
above  stated,  held  that  those  words  were  confined  to  the  co4ts 
of  the  action,  and  therefore 

Refused  the  rule. 

(a)  [Candler  v.  Ftdler,  Willed  69.  Manh.'5S4.  S.  C.  See  also  Woodw. 
BradUtf  v.  TunHow,  1  Bos.  &  Pul.34.  (f  Kelly ^  9  East,  456.  Bell  v.  Beltan^ 
StmU  V.  Rogeri,  7  Taunt.  813.   S      2Chitt/sR.  157.] 


Mondujff 

An  award  of 
"  COfftl  sut- 
tained  in  the 
action'*  doei 
not  include 
the  cost!  of 
the  refer* 


Doe  on  the  several  Demises  of  Burkitt  and  Ux.  and 

Others  against  Chapman. 

rpHIS  was  an  ejectment  tried  at  Kingston  at  the  last  assizes, 
when  a  verdict  was  found  for  the  Plaintiff  subject  to  the 
opinion  of  the  Court,  on  the  following  case  :^- 


Fridt^, 
Mmfnd. 

A  deviie  of 
"aHtheieit 
and  residue 
of  my  estate 
of  what 


tare  or  kind  soever**,  includes  real  as  well  as  personal  property,  though  aocom] 
cuCarly  applicable,  and  usually  applied  to  personal  property  alone  (a). 


with  Umilattons  pe- 


{a)  [Sec  Dally  v.  JTiHtf,  ante^  p.  1. 
SmUh  ▼.  Coffin^  pott.  vol.  ii.  p.  444. 
So  the  words  **  personal  estate"  will 
nsa  real  property  where  it  is  manifest 
nam  the  whole  of  the  will  that  such 
«« the  devisor's  intention.  Doe  d.  To^ 


field  V.  Toft^d^  1 1  East,  S46.  See  also 
Doe  V.  Buclinor,  6  T.  R.  610.  Doe  d. 
Hurrell  ▼.  Hurreli,  5  B.  ft  A.  IS.  Boe 
d.HelUng^.  reiM^2Bos.ftPuLN.R. 

214.] 

Mary 
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1789.         Mary  Chapman^  spinster,  on  the  29th  of  June  1 778,  made  her 

will,  duly  executed  for  passing  real  estates,  and  thereby  gave, 

ag^mut      devised,  and  bequeathed,  all  and  every  the  real  estate  or  estates, 

^^"^'*"*'   which  she  vas  any  ways  seised  of,  interested  in,  or  entitled  uniOj 

late  the  estate  of  William  Newsen^  to  Charles  Darby  and  John 

Warner^  for  and  during  their  natural  lives,  and  th/e  life  of  the 

longer  liver  of  them,  and  after  the  death  of  the  survivor  of  them, 

she  gave  and  devised  the  same  unto  William  Dobson^  his  heirs 

and  assigns  for  ever. 

[  224  ]        She  also  gave,  devised,  and  bequeathed,  a  messuage  at  Chert^ 

sey  unto  her  cousins  Anthony  Chapman  and  Richard  Chapman^ 

their  heirs  and  assigns  for  ever,  to  hold  as  tenants  in  common, 

and  not  as  joint-tenants. 

She  also  gave  and  devised  unto  Catherine  Chapman^  for  and 
during  the  term  of  her  natural  life,  another  messuage  in  Chert- 
seyt  and  after  her  decease,  she  gave  and  devised  the  same  unto 
the  said  Anthony  Chapman^  for  his  life,  and  after  his  decease, 
'  she  gave  and  devised  the  sami  to  her  cousin  George  EoeSf  hia 
heirs  and  assigns  for  ever. 

She  then  gave  several  pecuniary  and  specific  legacies,  and 
afterwards  devised  and  bequeathed  as  follows : — 

All  the  rest  and  residue  of  ny  estate^  of  vohal  nature  or  kind 
soever^  I  give,  devise^  and  bequeath,  unto  my  aunt  Catherine 
Chapman^  for  and  during  the  term  of  her  natural  life,  and  after 
her  decease,  my  mind  and  will  is,  and  I  do  hereby  direct  that 
the  same  and  every  part  thereof  be  equally  divided  between  my 
said  cousins  Catherine  Burkitt^  Ann  Hodgson^  Elizabeth  Hobson^ 
and  Rebecca  Maynard^  and  the  child  of  my  late  cousin  Sarah  Hodg- 
son, share  and  share  alike;  and  in  case  either  of  them^  my  said 
cousinSf  shaU  happen  to  die  before  he^  she  or  they  shall  be  entitled 
to  have  and  receive  hiSf  her  or  their  said  share^  the  child  or 
children  of  either  of  my  said  cousins  so  dying  shall  stand  in  the 
place  of  his^  her  or  their  parent^  and  have  such  share  as  his^  her 
or  their  parent  Tvould  have  been  entitled  to;  and  I  direct  that  the 

* 

sJiare  which  the  child  of  my  late  cousin  Sarah  Hodgson,  and  also 
the  share  or  shares  of  the  children  of  either  of  them  my  said  cou^ 
sins  so  dying  as  aforesaid^  shall,  be  paid  to  the  guardian  of  such 
child  or  children^  and  the  receipt  of  such  guardian  shall  be  a  suf' 
Jlcient  discharge  Jbr  the  $ame. 

The  testatrix  then  gave  to  John  Thody  Hodgson^  the  child  of 
her  cousin  Sarah  Hodgson^  the  sum  of  50/.  over  and  above  what 

he 
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he  might  be  entitled  to;  and  appointed  Anthony  Chapman  exe-     1789. 
cutor  of  her  will. 

She  died  soon  after  making  the  said  will,  seised  of  eight  acres      ag^u 
of  freehold,  and  four  of  copyhold,  lands  of  inheritance,  in  the    Chafma*. 
parish  of  Chertsey,  which  were  the  lands  in  question,  and  not 
particularly  devised  by  the  will.  She  duly  surrendered  the  copy- 
hold to  the  use  of  her  will. 

Anthony  Chapman  named  in  the  will,  the  Defendant  in  the 
present  action,  was  her  heir  at  law. 

The  testatrix's  aunt  Catherine  died  after  the  testatrix,  and    [  225 1 
during  her  life  enjoyed  the  land  in  question.        ^ 

Thomas  Burkitt  and  Catherine  his  wife^  Anne  Hodgson^  widow, 
William  Hobson  and  Elizabeth  his  wife,  Elizabeth  Maynard  an 
infant,  the  only  child  of  Rebecca  Maynard  deceased,  and  who 
died  after  the  testatrix  (which  said  Catherine^  Anne,  Elizabeth 
HtAson^  and  Rebecca^  were  the  cousins  of  the  testatrix,  named 
in  the  residuary  clause),  and  John  Thody  Hodgson  an  infant, 
the  only  child  of  the  testatrix's  late  cousin  Sarah  Hodgson  (also 
named  in  the  residuary  clause),  were  the  lessors  of  the  Plaintiff. 

The  question  was,  whether  they  were  entitled  to  recover  the 
above-mentioned  eight  acres  of  freehold,  and  four  of  copyhold, 
lands  of  inheritance? 

Rtmningtan,  Serjt.,  on  behalf  of  the  lessor  of  the  Plaintiff, 
made  two  questions: — 1.  Whether  it  was  not  the  intention  of 
the  testatrix  to  pass  all  her  property?  £.  Whether  lands  not 
specifically  devised  should  not  pass  under  the  residuary  clause? 
The  affirmative  of  both  these  questions  was  clear.  The  testa- 
trix takes  notice  of  all  her  relations.  She  gives  an  estate  for 
life  to  Charles  Darby  and  John  Warner,  with  remainder  to  fFi/- 
Ham  Dobson  in  fee.  She  also  gives  a  messuage  at  Chertsey  to 
her  cousin  Anthony  Chapman  and  Richard  Chapman  as  tenants 
in  common.  Here  were  two  instances  of  her  particular  bounty. 
The  only  lands  not  specifically  devised  were  about  eight  acres, 
which  must  be  taken  to  pass  by  the  words  '*  all  the  rest  and 
r^idue  of  my  estate  of  what  kind  soever",  and  be  equally  di- 
vided between  her  cousins ;  both  because  it  was  evidently  her 
design  not  to  die  intestate  as  to  any  of  her  property,  and  be- 
cause those  words  are  so  comprehensive  as  to  include  all  of 
which  she  was  possessed.  That  the  word  ^'  estate"  will  pass  a 
fee-simple  is  too  well  established  to  be  disputed.  5  Mod,  45. 
6  JHoi/.  106.    fi  Vem.  564.    Free.  Chan.  264.    2  P.  Wms.  525. 

1  Term 
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1789.     1  termRep. B. R. 411.  ^Term Rep.  B.R.e56.8L  TiUys.Simp^ 

son  there  cited. 

ag^Onst  Lawrence^  Serjt.,  for  the  Defendant  admitted  the  rule  of  law, 
CBAnfAir.  ^jjjj^  ijjg  ^ord  **  estate"  was  8u£5cient  to  pass  a  fee-simple,  un- 
less restrained  by  other  words;  but  contended  that  the  intention 
of  the  testatrix  was  to  give  her  personal  estate  only  to  her  cou- 
sins by  the  residuary  clause.  The  heir  at  law  is  not  to  be  de« 
prived  of  his  inheritance,  except  by  express  words  or  necessary 
implication.  Where  words  are  used,  which  may  be  applied  in-* 
differently,  either  to  real  or  personal  property,  they  shall  not 
[  S26  ]  be  applied  to  real,  to  the  disherison  of  the  heir.  12  Mod,  593. 
As  to  the  argument  that  it  was  not  the  intent  of  the  testatrix 
to  die  intestate  as  to  any  part  of  her  property,  there  is  no  intro- 
ductory clause  from  which  so  much  is  to  be  collected.  Nor 
does  it  appear  that  her  design  was  to  divide  all  her  property 
equally  among  her  relations,  because  the  value  of  it  is  not 
ascertained.  When  she  meant  to  give  a  real  estate,  she  used 
technical  terms  for  that  purpose.  She  devises  the  real  estates 
of  which  she  was  seised^  to  Charles  Darby  and  John  Warner^  for 
their  lives ;  and  after  the  death  of  the  survivor  of  them,  UyJohn 
Dobsonj  his  heirs  and  assigns  for  ever.  She  also  gives  a  mes- 
suage at  Chertsey  to  Anthony  Chapman  and  Richard  Chapman 
their  heirs  and  assigns  for  ever  to  hold  as  tenants  in  common^ 
and  not  as  Joint-tenants,  These  are  phrases  peculiarly  applica* 
ble  to  real  property.  She  then  comes  to  dispose  of  her  per- 
sonalty, for  which  purpose  the  clause  is  introduced  on  which 
the  question  arises.  If  this  clause  had  stopped  at  the  words 
'*  estate,  &c.  to  Catherine  Chapman*\  it  would  certainly  be  a  de* 
vise  of  real  property,  but  it  goes  on  to  direct  that  the  same  shall 
be  equally  divided  between  her  cousins,  and  that  the  child  or 
children  of  such  as  should  happen  to  die,  should  stand  in  the 
place  of  his,  her  or  their  parent,  and  have  the  parent's  share. 
Now  this  could  only  respect  personal  property,  since  the  child* 
ren  would  inherit  the  parent's  share  of  a  real  estate  without  any 
provision  of  this  kind.  These  shares  are  likewise  to  be  paid 
to  tli«  guardians  of  such  children,  and  the  receipt  of  such  guar- 
dians to  be  a  discharge.  Now  such  payment  and  receipt  are  ap* 
propriated  to  personal  estate.  The  words  also  "  o^'  what  kind 
soever'*  may  well  be  satisfied,  by  being  applied  to  personal  pro- 
perty, which  consists  of  various  species. 

Runnington  was  going  to  reply,  when  he  was  stopped  by 

Lord 
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Lord  L0UGBBOROUOH9  who  said,  that  as  the  testatrix  bad      1789. 

two  kinds  of  estates,  namely,  real  and  personal,  to  which  the     

words  "  all  the  rest  of  my  estate  of  what  kind  soever"  might  be     egamM 
applied,  the  Court  could  not  restrain  the  meaning  of  them  to   ^"^'■■^*' 
personal  property,  and  negative  the  operation  of  them  as  to  real 
estates,  particularly  as  they  were  so  general  and  comprehensive. 

OouLD  and  Heath,  Js.,  of  the  same  opinion. 

Wilson,  J.     It  was  plainly  the  intention  of  the  testatrix 
not  to  die  intestate  as  to  any  part  of  her  property,  since  it  ap- 
pears, on  the  case,  that  she  had  surrendered  her  copyholds  to    [  287  ] 
the  use  of  her  will. 

Postea  to  the  Plaintiff  (aV 

(a)  Vide  ante,  2.    Dally  v.  King, 


Obr  against  Churchill.  satuHt^ 

T\EBT  on  bond,  dated  Fort  WiUiamj  Bengal^  March  Uth  A  bond  ii 

1787f  in  the  penalty  of  4470/.  25.  94.  of  lawful  money  of  SJSlaiSc, 
Great  Brtlaitu  ^  ^aT*" 

Plea,  Oyer  of  the  bond,  by  which  it  appeared  that  the  De-  «<  ^.  having 
lendant  IValter  CMand,  and  Daniel  Stewta-t  were  j<Hndy  and  J^^^. , 
severally  bound  to  the  Plaintifl^  John  Orr  captain  in  the  mili-  certain  sum 
tary  service  of  the  United  Company  of  merchants  of  England  ti,e™E^  " 
trading  to  the  £^5/ /nA'ef,  on  their  M(7£fra«  establishment  Oyer  ^^^^^^ 
also  of  the  condition,  which  was  as  follows:  of  exchange 

•«  Whereas  the  above  bounden  Walter  Cleland  bath  received  ^^^^^ 
^  from  the  above  named  John  Orr  6017  star  pagodas  of  law-  on  a  house 
^  fol  money  of  Madras^  for  which  he  was  to  have  obtained  and  j^d  ^fttibe 
•*  given  to  the  said  John  Orr,  bills  of  exchange  to  be  drawn  by  ^^J^ 
**  the  rigid  honourable  the  gaoemor  in  council  ^  Fort  William  in  B,  if  the 
•*  Bengal  aforesaid^  upon  the  honourable  court  of  directors  5^  the  no^ij^^ 
'*  said  united  company  of  merchants  of  England,  which  bills  he  cepted  and 
*'  hath  not  obtained  or  given^  but  instead  thereof  hath  granted  they  would 
**  two  sets  of  his  awn  private  bills  upon  Messrs.  Baillie,  Pocock,  P*y  **** 
<*  and  Co.  payable  to  the  order  of  the  said  John  Orr^  in  man-  thereof,  with 

interest  from 
the  dinf  of  their  retpecHve  dates  by  way  of  penalty  ";  with  a  condition  to  be  void  if  the  bills  should  be 
ted  end  peid  aeeording  to  the  tenor  thereof.    On  non-payment  of  the  bills,  i>«  is  entitled  to  r^ 
no  more  than  the  amount  of  them»  with  interest  Jrom  the  time  tf  their  beeeming  due  (a). 


(m)  [The  drawer  of  a  bill  is  only  WaBker  v.  Bames,  STsunt.  240.  Ap 
Sable  for  intereit  from  the  di^  on  to  Indian  interest,  see  AuHol  v,  7%fh 
widdi  he  receives  notice  of  dishonour,     mas,  S  T.  R.  5S.] 

"n«r 
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1789*     '^  ner  herein  after  mentioned;  that  is  to  say,  one  set  in  tripli- 

"■^J^     «  cate  dated  Calcutta^  January  29th  1787,  for  2044/.  35.  4rf. 

dgotruf  ^^  payable  S65  £f/7y5  after  sight  thereof,  and  the  other  set  in  tri- 
Cbobchill.  j^  plicate,  bearing  even  date  with  these  presents,  for  IQO/.  18s; 
**  9d.  payable  for  four  months  after  sight  thereof;  and  to  secure 
'*  the  due  acceptance  and  payment  qf^such  bills  respectively,  they 
**  the  said  Henry  Churchill  and  Daniel  Stewart  have  proposed, 
<<  and  undertaken  to  become  bound  together  with  the  said  Wal-- 
*^  ter  Cleland;  and  that  in  the  event  of  the  said  bills  or  either  of 
**  them  being  protested  for  nonrocceptance  and  non-payment,  that 
**  they  the  said  Walter  Cleland,  Henry  Churchill,  and  Daniel 
'<  Stewart^  or  one  of  them,  their  or  one  of  their  heirs,  execu- 
^  tors,  or  administrators,  shall  and  will  upoti  producing  to  them 
**  or  either  of  them  such  bill  with  its  protest,  well  and  truly  pay 

[  828  ]  «  to  the  said  John  Orr  or  his  order,  if  demanded  in  England^ 
**  the  full  amount  of  such  bill  or  bills,  which  shall  be  so  pro- 
"  tested,  together  with  interest  thereupon,  of  5L  per  centum  per 
<*  annum,  from  the  day  of  the  date  or  dates  of  such  bill  or  bills, 
*<  up  to  the  day  of  such  payment  **  by  way  of  penalty  **s  and  if 
<<  demanded  in  India,  then  the  full  amount  of  such  bill  or  bills 
<*  in  pagodas,  at  an  exchange  of  seven  shillings  and  four  pence 
*<  for  each  pagoda,  with  an  interest  thereupon  of  10  per  cent. 
**per  annum,  from  the  date  or  dates  of  such  bill  or  bills  up  to 
^*the  day  of  such  payment;  and  with  which  proposal  and 
**  undertaking  the  said  John  Orr  is  satisfied.  The  condition 
<*  therefore  of  this  obligation  is  such,  that  if  the  aforesaid  bills 
<*  of  exchange  so  drawn  by  the  said  Walter  Cleland,  upon 
»  Messrs.  Baillie,  Pocock,  and  Company,  merchants  in  London, 
**  shall  be  duly  and  faithfully  accepted  and  paid  according  to  the 
**  tenor  thereof  respectively,  then  this  obligation  shall  be  void  and 
<*  of  no  effect,  otherwise  the  same  shall  be,  and  remain  in  full 
**  force  and  virtue."  Which  being  read  and  heard,  the  said 
Henry  said,  that  the  said  John  ought  not  to  have  or  maintain 
his  aforesaid  action  against  him,  because  he  saith,  that  he  the 
said  Henry,  before  the  suing  forth  of  the  original  writ  of  the 
said  John  on  this  behalf,  to  wit,  on  the  16th  day  of  October,  in 
the  year  of  our  Lord  1788,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  (one,  to  wit,  the  third  of  the  said  set 
of  bills  of  exchange  in  the  said  condition  mentioned  to  be 
granted  in  triplicate  for  190L  IBs*  9d.  being  then  and  before 
that  time  protested  for  pon-acceptance  and  non-payment  there- 
of,) 


IN  THE  Twenty-ninth  Ysab  of  GEORGE  III.  229 

of,)  did  upon  producing  to  him  such  bill  with  its  protest,  well      1789. 
and  truly  pay  to  the  said  John^  (the  same  being  then  and  there     "T 
demanded  in  England^)  the  full  amount  of  such  bill  so  protested,      againu 
togiBther  with  itaerest  thereupon,  of  5  per  cent,  per  annum,  from  Ch^'^^iilu 
ihe  day  of  the  date  of  such  bill,   up  to  tfie  day  of  such  pay^ 
ment  ^^  by  loay  of  penalty  "  according  to  the  tenor,  form,  and 
effect  of  the  said  condition ;  and  that  the  said  set  of  bills  of  ex- 
change^ in  the  said  condition  mentioned  to  have  been  granted 
as  aforesaid,  in  triplicate,  for  the  said  sum  of  2044L  35.  4<f. 
were  not,  nor  were,  nor  was,  any  or  either  of  that  set  of  bills 
of  exchange  presented  to  the  said  Messrs.  BaiUie,  Pocock,  and 
Company,  in  the  said  condition  mentioned,ybr  tfieir  acceptance 
thereof  and  the  said  Messrs.  Baillie,  Pocock,  and  Company, 
never  had  sight  of  the  same,  or  any,  or  either  of  those  last  men- 
tioned bills,  and  this,  &c.     2d.  That  the  said  Henry,  before 
the  suing  forth  of  the  original  writ  of  the  said  John  in  this  be- 
half, to  wit,  on  the  16th  day  of  October,  in  the  year  of  our  Lord 
1788,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,    [  2,29  ] 
(one,  to  wit,  the  third  of  the  said  set  of  bills  of  exchange,  in 
the  said  condition  mentioned,  to  be  granted  in  triplicate,  for 
190/.  18s.  9d.  being  then,  and  there,  and  before  that  time  jpro- 
testedfor  non^-acceptance  and  non-payment  thereof,)  did  upon 
producing  to  him  such  bill,  with  its  protest,  well  and  truly  pay ' 
to  the  said  John,  (the  same  being  then  and  there  demanded  in 
England,)  the  full  amount  of  such  bill  so  protested,  together 
with  interest  thereupon,  at  5  per  cent,  per  annum,  from  the  day 
of  the  date  of  such  bill  up  to  the  day  of  such  payment,  **  by  txtay 
<'  of  penalty, ^^  according  to  the  tenor,  form,  and  effaitof  the 
said  condition ;  and  that  the  said  set  of  bills  of  exchange  in  the 
said  condition  mentioned  to  have  been  granted  as  aforesaid,  in 
triplicate,  for  the  said  sum  of  2044/.  Ss.  ^d.  were  not,  nor  were, 
nor  was,  any  or  either  of  that  set  of  bills  of  exchange,  jpro^es/^i/ 
for  non-acceptance,  or  non-payment  thereof,  according  to* the 
tenor,  form,  and  effect  of  the  said  condition,  and  this  the  said 
Henry  is  ready  to  verify,  wherefore  he  prays  judgment,  &c. 

Replication,  1st.  That  the  third  of  the  said  set  of  bills  of 
exchange  in  triplicate,  for  the  sum  of  2044/.  Ss.  4(/.  on  the  29th 
o(  November  1787,  noas  presented  to  Messrs.  Baillie,  Pococi,  and 
Co.  for  acceptance,  &c.  on  which  issue  was  joined.  2d.  That 
the  same,  on  the  29th  of  September  1788,  was  A\x\y  protested  for 

VOL.  I.  R  Hon- 
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1789*     nonpayment  thereof,  &c.  on  which  also  issue  was  joined.  After 
Q^^       which  the  following  suggestion  was  entered. 
. .  against  <<  And  the  said  John  for  breach  of  the  condition  of  the  said 

gOTECHZLu  ^j  ^^riting  obligatory,  suggests  to  the  Court  here,  according  to 
**  the  form  of  the  statute  in  such  case  made  and  provided,  that 
"  the  said  several  bills  of  exchange  so  drawn  by  the  said  Walter 
*<  Clelandj  upon  the  said  Messrs.  Baillie^  Pocock^  and  Co.  mer- 
**  chants  in  London^  were  not,  nor  was  any  or  either  of  them 
''  duly  paid  according  to  the  tenor  and  effect  tliereof ;  and  that 
**  the  third  of  each  set  of  the  said  several  bills  of  exchange  was 
^^  duly  presented  for  payment  to  the  said  Messrs.  BaiUiey  Pocockf 
**  and  Co.,  and  being  protested  for  non-payment  thereof,  was 
*^  afterwards  produced  to  the  said  Henry^  who  then  and  from 
**  thenceforth  hath  refused  to  pay  the  said  bills,  any  or  either 
*^  of  them,  and  that  the  said  bills  still  remain  wholly  unpaid 
•*  and  unsatis6ed.''  Therefore  as  well  to  try  the  truth  of  the 
issues  above  joined,  as  to  inquire  the  truth  of  the  premises 
above  suggested  by  the  said  Johfiy  and  to  assess  what  damages 
[  £30  ]  he  hath  sustained,  by  reason  of  the  breach  of  the  said  condi- 
tion above  assigned,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  the  sheriffs  are  commanded  that 
they  cause  to  come,  &c. 

At  the  trial  a  verdict  was  found  for  the  Plaintiff,  on  both  the 
issues;  an  order  of  n}5f^r;u5 being  made,  *<  that  with  the  con- 
^  sentof  all  parties,  a  verdict  should  be  found  for  the  Plaintiff,  for 
*<  the  sum  of  1 459/.  Ids.  and  405.  costs;  subject  to  the  opinion 
**  of  the  Court,  whether  he  ought  to  recover  that  sum,  or  only  the 
"  sum  of  1275Z.  16s.  Srf/'  &c. 

On  behalf  of  the  Plaintiff,  Runnington  and  Lawrencej  SeijCs., 
stated  the  question  in  this  case  to  be,  whether  interest  on  the  bills 
was  to  be  charged  from  the  day  of  the  date,  or  from  the  day 
when  they  became  due  ? 

The  Court  will  give  every  legal  effect  to  the  agreement  as  a  se- 
curity for  the  Plaintiff.  By  that  agreement,  if  the  bills  were  pro- 
tested in  England^  whether  it  were  for  non-payment,  or  non-ac- 
ceptance, 5 per  cent,  was  to  be  paid  from  the*  day  of  their  respec- 
tive dates.  This  undertaking  is  express,  which  the  Court  will  not 
interfere  to  set  aside.  So  if  two  parties  enter  into  an  agreement 
to  build  a  house  under  a  penalty  or  the  like  for  non-perform- 
ance, in  strict  law  the  whole  penalty  may  be  recovered.    If  this 

were 
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were  an  action  on  the  case  the  Court  might  measure  the  damages^  1 789* 
but  being  debt  on  bond  they  have  no  such  power  at  common  ~T 
]aw.  Though  without  an  express  agreement  interest  would  agmnst 
only  run  from  the  time  of  the  bills  being  due,  yet  this  agree-  ""*^'*"*' 
ment  came  in  expressly  to  give  interest  from  the  date* 
The  damages  were  thereby  liquidated.  There  was  nothing 
illegal  or  usurious  in  the  transaction,  and  where  there  have 
been  no  symptoms  of  usury,  agreements  of  this  kind  have 
been  carried  into  effect  by  courts  of  law.  2  Burr.  1094. 
Doi^L  376.  (a),  d  Term  Rep.  B.  R.  52.  But  it  was  doubted 
at  the  trial  whether  the  words  '*  by  way  of  penalty''  did  not 
bring  the  case  within  the  statute,  %  S;  9  W.  S,  c.  11.  Now 
that  statute  gives  a  court  of  law  the  power  of  a  court  of  equity 
in  this  respect,  namely,  to  proportion  the  damages.  The  ques- 
tion therefore  is,  what  a  court  of  equity  would  do  on  the  cir- 
cumstances of  this  case. .  Orr  supplies  Cleland  with  money  in 
order  to  have  bills  on  the  East-India  Company.  Those  bills  are 
not  procured,  but  others  given  on  a  private  house.  If  Orr  had 
reiQaiDed  in  Bengal^  he  might  have  required  payment  of  his 
money  from  Cleland.  It  must  be  considered  as  a  loan  advanced,  [  231  3 
or  that  Cleland  was  guilty  of  a  breach  of  trust  in  not  perform- 
ing what  he  undertook.  In  either  case  in  point  of  conscience, 
Orr  would  be  intitled  to  interest  from  the  time  he  parted  with 
his  money.  Then  he  agrees  to  give  up  this  interest,  if  the  bills 
were  paid  when  they  became  due:  but  if  they  were  not  paid,  he 
is,  in  that  event,  to  have  the  same  interest  which  he  would 
have  had  if  he  had  not  paid  the  money  to  Cleland.  This  is  the 
meaning  of  the  agreement,  and  is  perfectly  fair  and  conscionable. 
The  mere  insertion  therefore  of  the  words  *'  by  way  of  penalty'* 
would  not  be  a  ground  for  a  court  of  equity  to  interfere,  £ot 
if  those  words  were  left  out  the  Plaintiff  would  in  conscience 
be  intitled.     1  Fern.  210.     2  Vern.  316.    3  Bloc.  Com.  432. 

CocieUj  Seijt,  for  the  Defendant.  The  situation  of  the  parties 
is  to  be  considered.  Orr  and  Cleland  were  both  coming  to 
England^  Orr  was  desirous  to  remit  money  from /h^mi,*  his  only 
object  was  the  security  of  his  property;  provided  the  bills  were 
good,  it  was  immaterial  to  him  on  what  persons  they  were 
drawn.  Neither  would  Cleland  have  given  the  bills,  unless  be 
bad  received  the  money.  The  advantage  therefore  was  equal  to 
both  parties;  one  had  a  safe  way  of  bringing  home  his  property, 

{a)  Last  Edition. 

B  2  and 
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1789.     and  the  other  had  the  money  advanced  to  him.     All  arguments 

~  then  drawn  from  the  circumstance  of  the  money  being  advanced 

against  to  Clelond  must  be  laid  out  of  the  case. 
Chuechill.  '^hen  the  bills  could  not  be  procured  on  the  East'IndiaCom-' 
pany,  those  on  Baillie  and  Co.  were  offered  by  CUland^  but  which 
were  not  received  by  Orr^  without  an  additional  security*  The 
only  intent  of  the  parties  was  that  Orr's  money  should  be  safe. 
The  condition  is,  that  the  bond  shall  be  void  on  the  payment  of 
the  bills  according  to  the  "  tenor  thereof  respectively",  all  the 
rest  is  mere  recital.  The  words  "by  way  of  penalty"  were  added 
in  terrorem  (a).  If  it  were  meant  as  a  satisfaction,  or  in  the  nature 
of  liquidated  damages,  the  penalty  would  have  been  proportioned 
to  the  delay  of  payment  If  it  were  strictly  construed  by  the  delay 
of  one  day  only,  it  would  be  forfeited  as  much  as  if  the  delay 
had  been  for  any  longer  time.  It  was  not  the  design  of  the  agree- 
ment that  OtT  should  have  any  extraordinary  advantage :  he 
was  only  to  have  his  money  when  it  was  due;  but  not  to  receive 
interest  in  the  mean  time.  The  intent  of  the  parties  therefore 
must  prevail ;  the  money  being  paid  to  the  Plaintiff,  the  for- 

[  232  ]    feiture  is  saved,  the  only  object  of  which  was  to  secure  that  pay- 
ment, 

The  Court  took  time  to  consider  till  this  day,  when  judgment 
was  delivered  as  follows,  by 

•  Lord  Loughborough. — We  are  iril  agreed  in  this  case  in 
which  the  question  is,  whether  the  verdict  shall  be  entered  for 
the  whole  sum  at  which  the  damages  are  assessed  by  the  consent 
of  the  parties,  namely,  1459/.  or  1275/.  I65.  Sd.  the  difference 
of  the  two  sums  being  owing  to  the  computation  of  interest  from 
the  date  of  the  bills  of  exchange.  It  was  argued  that  the  verdict 
ought  to  go  to  the  full  extent,  because  by  agreement  of  the  par- 
'  ties  the  damages  were  liquidated,  and  that  this  was  not  in  the 
nature  of  a  common  penalty,  but  the  damages  being  ascertained, 
neither  a  court  of  law  nor  of  equity  would  relieve. 
'  But  I  do  not  go  on  the  denomination  given  by  the  instrument, 
for  whatever  that  may  be,  in  this  case  there  could  not  by  any 
possibility  have  been  an  agreement  for  liquidated  damages;  which 
can  only  be  where  there  is  an  engagement  for  the  performance 
of  certain  acts,  the  not  doing  of  which  would  be  an  injury  to 
one  of  the  parties  ;  or  to  guard  against  the  performance  of  acts, 
which  if  done  would  also  be  injurious.     In  such  cases  an  esti- 

(tf)  Vide  2  Term  Hep.  B.  R.  32. 

mate 
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mate  of  the  damages  may  be  made  by  a  jury,  or  by  a  previous      1 789. 
agreement  between  the  parties  who  may  foresee  the  conscqueuces     ""^I 
of  a  breach  of  the  engagement,  and  stipulate  accordingly  (a),      against 
But  where  tl>e  question  is  concerning  the  non-payment  of  money     ^"*^»*"- 
ID  circumstances  like  the  present,  the  law,  having  by  positive 
rules  fixed  the  rate  of  interest,  has  bounded  the  measure  of  da- 
mages: otherwise  the  law  might  be  eluded  by  the  parties.     It 
may  often  indeed  happen  that  the  damages  sustained  by  a  party 
contracting,  by  the  non-payment  of  money  at  the  time  agreed 
on,  may  by  the  particular  arrangement  of  his  affairs,  be  greater 
than  the  compensation  recovered  by  computing  the  interest:  but 
where  money  has  a  real  rate  of  interest  and  value,  the  other  party 
is  not  to  be  compelled  to  pay  more  than  the  law  has  declared  to 
be  such  rate  and  value.     In  this  transaction,  the  money  was  not; 
a  loan  to  the  Defendant  to  remain  in  his  hands  in  India^  and  be 
re-paid  to  the  Plaintiff  at  certain  stated    times;    but  it  was 
paid  merely  for  the  purpose  of  being  remitted  to  Europe.  That 
it  was  so  paid,  clearly  appears  from  that  part  of  the  agreement, 
which   provides,   that  if   the  bills   were  sent  back  unpaid  to 
IndiOf  the  amount  of  them  should  be  paid  to  the  Plaintiff  in 
pagodas^  at  an  exchange  of  75.  4(f.  for  each  pagoda,  and  ]6/. 
per  cent,  interest ;  which  must  be  on  account  of  the  difference    r  <233  1 
of  exchange.     When  the  Plaintiff*  could  not  procure  bills  on 
the  East'India  Company,  he  had  others  on  a  private  house,  and 
as  a  security  took  a  bond  from  the  Defendant  with  two  other' 
persons,  to  answer  the  value  of  them.     But  for  the  reasons  I 
have  stated,  we  think  that  value  must  be  calculated  from  the 
times  when  the  bills  became  due;  that  the  verdict  must  therefore 
be  reduced,  and  entered  for  the  lesser  sum. 

(fl)  [In  what  cases  the  Courts  will  Harmon  v.    Wright^   13  East,  343. 

consider' a  penalty  to  be  in  the  na«  Weibeam  y,  Ashton,  1  Campb.  N.  P. C. 

ture  of  liquidated  damages,  see  Ast-  78.  Barton  v.  Ghver,  Holt's  N.  P.  C. 

iev  T.  Weldouy  2  Bos.  &  Pul.   346.  43.    Baker  y.  Webb,  Manning  N.  P. 

Smith  v.  Dickenson,  3  Bos.  &  Pul.  630.  230.  Reillt^  v.  Jonet,  1  Bingh.  303.] 
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^^.  ^  FowLDs  against  Mackintosh. 

May  2&tlL 

The  Court  ^HE  Defendant  being  arrested  on  a  capias  for  ^^  50/.  and 

char°ran""  "  upwards",  found  bail,  who  joined  with  him  in  the  usual 

attachment  bond  in  the  penalty  of  100/.     No  bail  above  being  put  in,  an 

^eriff  for*  attachment  was  granted  against  the  sheriff  of  Middlesex^  for  not 

not  bringing  bringing  in  the  body  pursuant  to  a  rule  of  Court.    Upon  which 

except  upon  a  rule  was  obtained  to  shew  cause  why  the  attachment  should  not 

W"f°tof  beset  aside  on  the  payment  of  60/.  195.  together  with  costs; 

debt  due  and  it  appearing  from  the  affidavit  of  the  sherifTs  officer,  that  he 

f^^  had  tendered  that  sum  and  the  costs  to  the  attorney  for  the 

sum  sworn  Plaintiff  who  refused  to  take  less  than  68/.  2s*  6d.  the  real 

to  and  in-  <•    i        i  t 

dorsed'on      amount  of  the  debt. 

the  writ  (a).  Against  the  rule  Marshall^  Serjt,  shewed  cause.  The  question 
is,  to  what  extent  the  sheriff  is  answerable  for  not  bringing  in 
the  body?  This  must  be  the  same  as  that  to  which  bail  are  an- 
swerable. Before  the  slat.  23  Hen.  6.  c.  9.  the  sheriff  was  not 
bound  to  take  bail,  unless  the  party  sued  out  a  writ  of  main* 
prize.  He  might  indeed  have  taken  bail,  but  he  was  obliged  at 
his  peril  to  produce  the  body  at  the  return  of  the  writ;  otherwise 
he  was  guilty  of  a  contempt,  for  which  he  was  amerced.  Since 
that  statute,  the  sheriff  is  bound  to  let  the  party  to  bail,  if  good 
bail  be  tendered ;  but  he  is  not  obliged  to  take  bad  bail,  and  is 
therefore  still  required  to  have  the  body  in  Court  at  the  return 
of  the  writ,  as  at^eommon  law.  If  the  Defendant  be  arrested 
and  admitted  to  bail,  the  Plaintiff  has  his  option  either  to 
have  an  assignment  of  the  bail-bond,  or  if  he  dislikes  the  sureties 
taken,  he  may  proceed  against  the  sheriff  to  compel  him  to 
bring  in  the  body;  or  rather,  to  put  in  and  justify  good  bail 
to  the  action,  which  is  equivalent  to  bringing  in  the  body. 
If  the  Plaintiff  accepts  an  assigngient  of  the  bail-bond,  he  ad- 
mits the  sufficiency  of  the  sureties,  and  waives  his  remedy  against 

[  2S4  ]  tbe  sheriff.  If  the  Plaintiff  chooses  to  proceed  against  the  she* 
riff,  he  obtains  an  order  upon  him  to  return  the  writ,  who  may 
then  either  refuse  to  return  it,  or  return  non  est  inventus^  or  cepi 
corpus.  If  he  refuse  to  return. the  writ,  the  Court  will  grant  an 
attachment  against  him,  and  amerce  him  for  his  disobedience. 
If  he  return  non  est  inventus^  the  Plaintiff  may  bring  an  action 
against  him  for  a  false  return,  and  recover  the  whole  debt.  If  he 

(a)  [SUventon  v.  Cameron,  8  T.,R.  39.  S.  P.  Heppelv.  King,  TT.  R.  370.] 

return 
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retam  cepi  corpus^  the  writ  and  return  being  iBIed  of  record,  the      1 7B9« 
PlaintiiF  may  serve  him  with  a  rule  to  bring  in  the  body,  at  the     ^^^^^ 
expiration  of  which,  if  good  bail  be  not  put  in  and  justified,      agamtt, 
(which  is  equivalent  to  bringing  in  the  body)  it  will  then  ap-       ,o,h, 
pear  that  the  sheriff  has  not  only  disobeyed  the  writ,  but  also 
the  order  of  the  Court;  and  accordingly  the  Court  will  attach 
him,  and  amerce  him  at  their  discretion  for  his  disobedience  of 
the  writ  and  contempt  of  the  Court.     But  in  such  case,  the 
object  is  that  the  Plaintiff  shall  be  satisfied;  this  is  the  measure 
of  the  punishment.     The  question  then  is,  what  ought  to  be 
deemed  a  sufficient  satisfaction  to  the  Plaintiff?  It  seems,  that 
the  sheriff  ought  to  be  liable  to  the  same  extent  as  the  bail,  be- 
cause as  he  is  bound  to  take  good  and  sufficient  bail,  he  is  an- 
swerable for  their  insufficiency.     It  would  be  also  absurd  to  say, 
that  the  Plaintiff  has  his  option  either  to  proceed  on  the  bail 
bond  or  against  the  sheriff,  if  the  latter  remedy  were  not  as  ex- 
tensive as  the  former.     But  it  has  lately  been  decided  in  this 
Court  (a),  that  the  bail  are  liable  to  the  full  extent  of  the  pe- 
nalty of  the  bail-bond,  to  satisfy  the  debt  really  owing  to  the 
Plaintiff.     If  the  sheriff  had  done  his  duty,  good  bail  would 
have  been  put  in  and  justified,  from  whom  the  Plaintiff  would 
have  recovered  his  whole  debt  and  costs.     But  the  sheriff  has 
taken  upon  himself  to  compromise  the  Plaintiff's  cause,  and  Say 
what  sum  he  ought  to  recover.  It  would  hold  out  a  great  temp- 
tation to  perjury  if  the  Plaintiff  were  to  lose  a  part  of  his  just 
demand,  by  his  moderation  and  caution  in  swearing  to  it.     If 
the  sheriff  has  taken  sufficient  bail  he  is  secure,  they  being 
answerable  to  him :  if  they  be  insufficient,  he  ought  to  be  an- 
swerable to  the  Plaintiff  for  their  insufficiency.     In  this  case,  the 
sheriff's  officer  had  notice  how  much  was  really  due;   but  the 
sheriff  was  liable  without  such  notice.     The  officer  adds  IQs.  to 
the  sum  sworn  to,  in  order  to  satisfy  the  word  *^  upwards^'i 
but  he  had  no  right  to  decide  how  much  above  50/.  was  due., 

Bandf  Serjt.,  on  the  part  of  the  sheriff,  said  that  there  was  no  [  2SS  ] 
authority  decided  on  this  point,  which  was  new*  The  case  of 
Mitchell  V.  Gibbons  proves  only  to  what  extent  bail  are  liable, 
but  does  not  affect  the  sheriff.  In  this  case  the  sum  sworn  to 
had  been  tendered  with  the  costs,  which  ought  to  be  deemed 
satisifactory*  By  the  statute  12  Geo.  1.  c.  29.  the  sheriff  is  pro- 
hibited from  taking  bail  for  more  than  the  sum  sworn  to. 

(a)  MUcheU  v.  Gi6&ofi#,  on/e,  76.  1  Bam.  74. 

Lord 
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Lord  Loughborough. — It  would  be  strange  if  the  sheriff 
should  be  allowed  to  put  himself  in  a  better  situation  than  the 
bail.  The  case  of  Mitchell  v.  Gibbons  was  determined  on  con- 
sideration,  and  on  the  practice  established  for  a  length  of  time. 
I  do  not  see  how  the  situation  of  the  sheriff  in  this  respect  is  to 
be  distinguished  from  that  of  the  bail. 

GouLDi  J. — By  the  course  of  this  Court,  where  a  paity 
comes  himself)  and  enters  into  a  recognizance  with  the  bail,  he 
is  bound  in  double  the  sum,  and  each  of  the  bail  in  the  single 
sum ;  then  each  is  liable  to  the  full  extent  (a) ;  and  the  same  rule 
should  prevail  in  bail-bonds  taken  to  the  sheriff. 

Heath,  J. — Of  the  same  opinion. 

Wilson,  J. — The  sheriff  may  if  he  pleases  bring  in  the  body ; 
he  ought  to  put  the  Plaintiff  in  the  same  situation  as  if  good 
bail  were  put  in  and  justified.  If  he  does  not  return  the  writ, 
and  is  attached  for  contempt,  he  shall  not  put  the  Plaintiff  in  a 
worse  situation.  Nor  can  the  Plaintiff  otherwise  recover  the 
remainder  of  his  debt. 

The  Court  then  ordered,  that  the  rule  for  setting  aside  the 
attachment  should  not  be  discharged  except  on^  payment  of  the 
whole  debt  and  costs,  together  with  the  costs  of  the  application* 

(a)  IBaii  to  the  action  ar^  liable  only  to  the  amount  of  the  ium  sworn  to 
and  costs,  Clarke  v.  Bradthaw,  1  East,  86.] 


Monday 
May  2bth. 

Wliere  the 
defendant  is 
Joined  with 
his  wife  in 
the  writ,  he 
may  enter 
an  appear- 
ance  for 
himself  pn- 
\y ;  and  in 
such  case 
the  plaintiff 
cannot  sign 
judgment 
for  want  of 
a  plea,  with- 
out demand* 
ing  a  plea 

t  ♦«S6  ] 


Clark  against  Norris  and  his  Wife. 

"DOTH  the  Defendants  being  joined  in  the  writ,  the  husband 
entered  an  appearance  for   himself  only.     The  Plaintiff 
afterwards  signed  judgment  for  want  of  a  plea,  without  making 
a  demand  of  a  plea.     For  which  irregularity  Lawrence^  Serjt., 
moved  to  set  aside  the  judgment. 

Marshall^  Serjt.,  contended  that  the  judgment  was  regular, 
because  the  husband  not  having  appeared  for  himself  and  his 
wife,  as  required  by  the  notice  affixed  to  the  process,  it  was  the 
same  as  if  no  appearance  had  been  entered,  and  therefore  no 
demand  of  a  plea  was  necessary. 

*  But  the  Court  held  the  judgment  to  be  irregular,  and  there- 
fore made  the  rule  absolute  to  set  it  aside. 


(a)  [Ruis^  V.  Buchanan  4*  lur.  6  Price,  159.] 


Byers 
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Bters,  Widow,  against  Dobet. 


Monday^ 
May  85M. 

A  SSUMPSIT  for  the  use  and  occapation  of  a  shop,  count-  a  contract 
ing-house  and  chambers,  part  of  a  messuage,  with   the  ™^<!by|^o 
i^purtenances,  &c.  Quantum  meruit^  money  paid,  laid  out,  and  *  pay  a  cer- 
expended,  money  lent  and  advanced,  money  had  and  received,  ^o"  ^'^o  a 
Damages  £00/.  ^i*^  P^^" 

Plea  in  abatement,  '^  That  the  promises,  &c.  if  any,  were  ohM-  own, 
«  made  by  the  Defendant  and  one  George  BelheU  jointly,  and  f![^^ 
**  not  by  the  Defendant  only,"  &c.  contract, 

A  ill  „ 

Replication,  that  they  were  made  by  the  Defendant  only,  mustbT 
and  not  by  him  and  the  said  George  jointly,  &c.  on  which  issue  jointly  ^ 
was  joined,  and  a  verdict  found  for  the  Defendant. 

The  material  facts  oAhe  case  were  these. 

By  articles  of  partnership  entered  into  in  1774j  between 
David  Humphries  of  the  one  part,  and  Richard  Byers  (husband 
of  the  Plaintiff),  John  Dobey  (the  Defendant),  and  George  Be-^ 
thell  of  the  other  part ;  it  was  agreed  amongst  other  things 
that  Byers,  Dobey  and  Bethell,  should  carry  on  in  partnership 
the  trade  of  a  hosier  for  14  years,  and  purchasethestock  in  trade, 
utensils  and  fixtures  of  Humphries:  that  Humphries  should 
grant  to  Byers  a  lease  of  the  house,  &c.  where  the  business  was  * 
carried  on  for  21  years,  at  the  rent  of  50/.  clear  of  all  taxes^ 
payable  quaiterly,  by  and  out  of  the  private  cash  of  ^yers  ;  in 
which  lease  a  room  should  be  reserved  for  the  use  of  Humphries 
during  his  life,  and  after  his  death  for  the  use  of  Byers ;  thait 
the  business  should  be  carried  on  by  Byers,  Dobey  and  Bethell, 
iu  the  shop  and  other  parts  of  the  house,  as  it  had  before  been 
done  by  Humphries:  that  Byers  and  his  family  should  live  in 
the  house :  that  Byers  should,  during  the  partnership,  as  a  com- 
pensation for  the  use  of  the  shop  and  premises,  be  paid  equally 
by  Dobey  and  EetheU  out  of  their  own  private  cash  25/.  yearly 
by  quarterly  payments,  and  that  they  should  pay  Byers  a  moiety 
of  all  taxes  ivhatsoever,  for  or  on  account  of  such  house  and  pre- 
mises :  that  if  either  of  the  partners  should  die  and  leave  a 
widow,  she  should  if  she  chose,  be  taken  into  the  partnership  for 
the  remainder  of  the  term ;  that  if  Byers  should  leave  a  wido#j 
and  she  should  continue  in  tlie  business  with  the  surviving  part«* 

(a)  [See  Brand.r,  SouleoU,  5  Bw.  &  Pul.  235.   Otbome  v.  Harper,  5  East, 

ners, 
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1789*     nerSf  then  she  should  hold  the  said  house  upon  the  same  terms  and 
~  conditions  as  he  would  have  holden  it*   if  he  faiid  been  Iiv« 

Btsm  ' 

agpbui       ing,  &C. 

Dour.  Byers  died  in  1778,  his  widow  the  Plaintiff,  continued  iYi 
the  partnership  with  the  Defendant  and  Bethell^  till  the  expira- 
tion of  it,  when  she  brought  this  action  to  recover  12/.  \0s. 
half  of  the  annual  rent  of  25/.  (for  the  use  of  the  house,  &c« 
which  was  to  be  paid  equally  out  of  the  private  cash  of  the  De<« 
fendant  and  BetheU^  according  to  the  articles),  together  with 
thexent  for  part  of  a  year  preceding  the  expiration  of  the  part-* 
nership,  and  half  of  one  moiety  of  the  taxes  as  the  Defendant'^ 
share  under  the  articles. 

A  rule  having  been  granted  to  shew  cause  why  the  verdict, 
should  not  be  set  aside,  and  a  new  trial  granted ; 

Bondj  Serjt,  shewed  cause,  and  contended  the  words  **  to  be 
^  paid  equalli/'  made  Dobey  and  Bethell  joint-tenants,  and  not 
tenants  in  common*  This  construction  would  be  put  on  the 
like  words  in  a  deed ;  and  if  words  of  grant  be  thus  construed, 
so  also  ought  words  of  render.  Although  in  wills  and  deeds  of 
conveyance  under  the  statute  of  uses,  these  words  would  make 
a  tenancy  in  common,  yet  iu  deeds  at  common  law,  they  make 
a  joint-tenancy.   1  Salk*  390.    Ward  v.  Everard. 

Watson^  Serjt,  for  the  Plaintiff,  argued  that  as  the  money  was 
agreed  to  be  paid  *^  out  of  ^e  private  cash"  of  Dobey  and  BetheU^ 
it  was  to  be  paid  by  them  separately,  and  not  out  of  the  joint 
stock.  There  could  be  no  joint  private  cash.  The  expression 
«/o  be  paid  equall}^\  could  only  mean  that  each  should  pay  a 
moiety  of  %5L  and  the  words  *^ private  cash"  shew  that  they 
were  individually  answerable. 

Lord  Loughborough. — If  one  of  them  had  died,  would 
Byers  have  been  intitled  only  to  12/.  lOs.  ?  The  interest  in  the 
trade  would  have  survived,  yet  according  to  the  argument  of  the 
Plaintiff,  though  that  interest  would  have  survived  to  the  part-* 
nership,  Byers  would  have  been  reduced  to  12/.  105.  It  waa 
in  its  nature,  a  joint  undertaking. 

Gould  and  Heath,  J. — Of  the  same  opinion. 

W1LSON9  J. — The  words  private  cash  could  only  m^n,  that 
the  rent  should  not  be  paid  out  of  the  partnership  stock :  but  thQ 
contract  was  joint  between  Dobey  and  Bethett  as  relating  to  i| 
third  person. 

Rule  discharged. 

Skvtx 


IN   THE  TWBMTY-NINTH  YXAR  OF   OEORGE   IIL  CSt 

1769. 


Skutt  against  Woodward,  Executrix  of  Woodward,    ^^j,,,^!^,^ 

May  S5th. 

^O  this  action  which  was  brought  in  Michaelmas  Term  1786,  Where  in  % 
for  money  had  and  received  by  the  testator,  the  Defendant  Lecuto'of 
pleaded,  f  («""« 

•  •  •  judgment 

1.  The  general  issue.    2.  Plene  administraviL    3.  That  one  recoverad, 
Catharine  Simmons  in  that  time  recovered  judgment  against  her  J^^'^Jl^i, 
as  executrix  For  six  pounds,  and  plene  adminisiravit  except  50s*  >tated  than 
which  were  not  sufficient  to  satisfy  that  judgment,  &c.  ment"^ 

Replication.    Issue  joined  on  the  1st  plea.  As  to  the  2d  and  5^  ^^'*  '^ 
last  pleas,  inasmuch  as  the  Plaintiff  cannot  deny  the  several  pev  that  a 
matters  therein  contained,  and  inasmuch  as  the  Defendant  hath  ^?!!L1^ 

WIS  rccoTeF> 

not  in  and  by  her  said  last  mentioned  pleas,  &c.  denied  the  ai>  ^  ^« 
don  of  the  Plaintiff,  &c.  the  said  Plaintiff  prays  judgment  of  permit  the 

assets,  which  after  satisfying  the  said  judgment,  shall  come  to  ^^^^"i 

the  hands  of  the  Defendants,  &c.  therefore  it  is  considered,  &c.  record,  by 

But  because  it  is  unknown  what  damages,  &c.  and  because  it  |!^]7ium  'm 

is  convenient  and  necessary,  that  there  should  be  but  one  taxa*  ^«  P^^ 

tion  of  damages  in  this  behalf,  therefore  let  such  taxation  be  appUcaUon 

staid  until  the  trial  of  the  issue  above  joined  between  the  par-  ^  "**'  J"^ 

•'  *^  for  such 

ties  aforesaid,  &c     Verdict  for  the  Plaintiff,  72/.  damages  and  amendment 
40f.  costs,  and  251.  lOs.  increased  costs,  which  damages  in  the  sidJ^r 
whole  amount  to  99/*  105.  Judgment  of  assets  quando  acciderint^  ^"^  (<«*^- 
after  satisfying  the  aforesaid  judgment  in  form  aforesaid  re-  years)  after 
covered;  and  if  the  said  Defendant  hath  not  so  much  in  her  J,^^'^ 
hands  to  be  administered,   the  aforesaid  405.  and  25/.   J 05.  made  up: 
amounting  together  to  the  sum  of  2?/.  105.  to  be  levied  of  the  j^suc^case 
proper  goods  and  chattels  of  the  said  Defendant,  and  the  said  ^^  ^ 
Defendant  in  mercy,  &c.  *  reply  per 

In  this  term,  a  rule  was  obtained  to  shew  cause  why,  upon  f^^*^*^ 
payment  of  costs,  the  Defendant  should  not  have  leave  to  amend 
the  record  by  inserting  in  the  Sd  plea,  **  two  hundred  and  four 
*^pmmds^*  instead  of  "  six  pounds**;  affidavits  having  been  pre- 
viously filed,  of  Catharine  Simmons^  the  Defendant,  and  her 
present  attorney,  stating  that  the. former  judgment,  was  in  fact 
for  198/.  \5s.  and  6/.  costs^  that  by  mere  mistake  of  her  former 
attorney,  the  sum  of  198/.  155.  the  amount  of  the  damages  re* 
covered,  Vas  omitted  in  the  plea,  and  6/.  alone  stated,  which 
was  in  truth  only  the  sum  at  which  the  costs  were  taxed :  and 
that  it  appeared  from  a  search  in  the  office,  that  the  judgment 

was 
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Skuit 

Wood- 
ward. 


was  entered  in  the  dookct  book  for  198/.  155.  by  confession. 
There  were  also  affidavits  on  the  part  of  the  Plaintiff  tending 
to  induce  a  suspicion  that  the  judgment  was  obtained  by  collu- 
sion. 

Adair^  Serjt.,  now  shewed  cause,  urging  that  it  would  afford 
a  dangerous  precedent,  if  at  this  distance  of  time  a  record  regu- 
larly made  up,  without  any  error  on  the  face  of  it,  should  be 
altered :  «uch  a  proceeding,  he  said,  would  tend  to  shake  the 
credit  of  all  judgment  securities. 

The  Court  seemed  to  doubt  about  the  propriety  of  allowing 
the  amendment  proposed ;  but  as  the  substantial  justice  of  the 
case  was  in  favour  of  the  Defendant,  leave  was  given  to  her 
to  amend  the  plea,  and  to  the  Plaintiff  to  reply  per/raudem. 

On  these  terms  the  rule  was 

Made  absolute. 


Mondpj^  Israel  against  Douglas  and  another. 

Majf  86th.  ^ 

^.  being  in-  fpHE  material  facts  of  this  case  were  as  follow. 

for  broker- '  The  Defendants,  who  were  partners,  were  indebted  to 

ag^ind  B.    q^^  DelvalU,  a  broker,  in  64-/.  9*-  for  brokerage,  and  Delvalle 

indcoted  to 

Cformoney  was  indebted  to  the  Plaintiff  in  40/.  on  a  promissory  note.  Del^ 
M  o^CT  rr  ^^^  afterwards  applied  to  the  Plaintiff,  to  lend  him  a  further 

Jt.  to  pay  C. 

the  sum  due  from  A.  to  ^.  as  a  security,  on  which  C\  lends  S.  a  farther  sum ;  and  the  order  is  te- 
oepted  by  ^.  On  the  refusal  of  A»  to  comply  with  the  order,  C.  may  maintain  an  action  for  money 
had  and  received  against  him  (a). 


(a)  [The  authority  of  this  due 
though  recsgnized  by  Lord  EUeti' 
borough^  in  WUUamt  v.  Everett^  14 
East,  587  note,  was  doubted  by  Lavn 
rence,  J.,  in  Taylor  y.  Higgiru,  3 
East,  171.  and  it  can  now  onl^  be 
considered  law  with  certain  qualifica^ 
tions.  Where  A,  is  indebted  to  B^ 
and  B.  to  C,  in  the  same  sum,  and  it 
is  aareed  amongst  all  the  parties  that 
A,  shall  pay  C\  C  cannot  sue  A,  un- 
less by  the  agreement  he  relinquishes 
his  action  against  3.,  for  should  he 
still  retaia  his  right  of  suing  B.  there 
would  be  no  consideration  for  A,\ 
promise  to  pay  him  (C,)  since  there 
would  be  no  loss  to  the  PlaindflT,  or 
benefit  to  the  Defendant.  See  Cuxon 
V.  Chadky,  3  B.  &  C.  591.  WarUm  v. 
Waiker^  4  B.  &  C.  163,  which  ap- 
pear to  qualify  WiUon  v.  Coupldnd, 
5  B.  &  A.  S28.     It  seems  also  that 


unl^  the  demand  of  B,  upon  jf., 
was  for  money  had  and  received,  C. 
cannot  recover  against  A,  in  that 
form  of  action,  nor  upon  an  account 
stated,  for  the  account  stated  would 
not  appear  to  be  of  money  due  and 
owing  to  C,  ibid.  It  seems  that  the 
declaration  in  such  a  case  should  be 
special;  but  where  money  is  paid 
into  the  hands  of  the  Defendant  with 
a  special  direction  to  pay  it  to  the 
use  of  a  third  person,  it  is  properly 
recoverable  under  the  count  for  mo- 
ney had  and  received  to  the  use  of 
such  third  person.  De  Bertialit  v. 
Fuller,  14  East,  590,  (n.)  2  Campb. 
N.  P.  C.  426.  Baker  v.  Birch,  5 
Campb.  N.  P.  C.  107.^  Upon  the 
points  of  the  principal  case,  see  also 
Surteet  v.  Hubbard,  4  £sp.  N.  P.  C. 
204.  Tatlodir  v.  Harris,  3  T.  R. 
180.] 

sum. 


IN  THE  TwENTT-NlifTH  YeAR  OF  GEORGE  III.  SM 

sbm,  which  the  PlaintiiF  refused  to  advance  without  seairity;      1799, 

whereupon  Delvalli  gave  him  an  order  on  the  Defendants,  for     

the  sum  in  which  they  were  indebted  to  him  {Delvalli)  for  J^^ 
brokerage.  This  order  was'sent  by  the  PlaintiiF  to  the  Defend-  Do'^««^ 
ants,  in  November  ITS?*  with  a  request  that  they  would  ac- 
knowledge their  having  given  him  credit  for  it.  The  Defend- 
ant Douglas  answered,  that  they  would  pay  the  money  which 
they  owed  to  Delvalli  to  no  other  person  but  the  Plaintiff,  but 
objected  to  the  amount  of  the  sum  contained  in  the  order, 
which  they  desired  to  have  rectified.  Another  order  was  then 
sent  to  them,  which  Douglas  again  objected  to  do,  promising  )at 
the  same  time  to  pay  the  Plaintiff  what  they  really  owed  to 
Delvallif  and  requesting  an  order  to  pay  or  give  credit  to  the 
Plaintifl^  for  so  much  in  their  hands  as  was  in  fact  due  to  Del' 
valli.  An  order  in  this  form  was  accordingly  sent  them,  which 
they  accepted :  in  consequence  of  which,  the  Plaintiff  advanced 
702.  to  DelvaUi:  who  afterwards  becoming  a  bankrupt,  the 
Defendants  refused  to  pay  the  money  to  the  Plaintiff  according 
to  the  order.  On  which  refusal  this  action  was  brought.  The  [  240  ] 
declaration  contained  four  counts.  1.  Money  had  and  received. 
2.  Money  paid,  &c.  S.  Money  lent,  &c.  4.  An  account  stated. 
Verdict  for  the  Plaintiff;  which  on  a  former  day  Lamrence^ 
Seijt.,  contended,  was  not  supported  by  evidence  under  the 
form  of  action  which  the  Plaintiff  had  chosen,  and  therefore 
obtained  a  rule  to  shew  cause  why  it  should  not  be  set  aside, 
and  a  new  trial  granted. 

On  this  day,  Mr.  Justice  Heath,  who  tried  the  cause,  stated 
the  evidence,  to  the  same  effect  as  above,  and  cited  the  case  of 
Fenner  v.  Mears,  HU.  19  Geo.  S.  C.  B.    2  Blac.  1269. 

Adair^  Serjt.,  shewed  cause,  arguing  that  as  substantial  jus- 
tice had  been  done,  the  Court  would  not  set  aside  the  verdict, 
and  favour  an  objection  drawn  from  the  strictness  summi  juris* 
The  case  oi Fenner  v.  Mears  must  decide  the  present;  there  is 
no  difference  between  them,  except  that  in  one  the  money  was 
secured  by  bond,  in  the  other  it  was  a  book-debt.  That  was 
an  action  for  money  had  and  received.  But  clearly  the  verdict 
may  be  supported  on  the  count  on  the  insimul  computasseni. 
The  evidence  proved,  that  the  Defendants  agreed  to  pay  the 
balance  of  the  account  to  the  Plaintiff,  the  only  doubt  was,  as 
to  the  quantum  of  the  sum.   .  They  wei'e  indebted  to  DelvaUi^ 

and 
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1789*     and  promiied  to  pay  the  debt  to  IsraeL  This  promise  was  made 

7  on  a  irood  consideration. 

gainst  (Heath,  J.,  here  mentioned  the  case  of  Mouldsdale  v.  Birchatt^ 

PoFoi^i.  g  ^lac,  820,  and  observed  that  the  question  there  was,  whether 
an  uncertain  chose  in  action  could  be  assigned,  not  whether  the 
consideration  was  a  good  one.) 

But  whatever  might  be  the  effect  of  the  assignment  of  DeU 
valWs  debt  to  Israel^  yet  the  Defendants  had  made  themselves 
Jiable  by  an  express  promise,  in  consideration  of  money  ad«- 
vanped  by  IsraeL  The  case  therefore  stood  clear  of  the  original 
effect  of  an  assignment  of  a  chose  in  action.  They  undertake  to 
pay  the  amount  of  unliquidated  damages ;  they  consent  to  ac?* 
count  with  the  Plaintiff  instead  of  Delvallij  the  count  therefore 
on  the  insimul  computassent  was  strictly  supported  by  evidence. 
There  was  also  evidence  of  money  paid  to  the  use  of  the  Defend- 
ants. Israel  actually  advanced  money  to  DelvaJU^  for  which 
'  the  debt  owing  by  the  Defendants  was  assigned  to  him :  they 
were  therefore  discharged,  as  far  as  Delvalli  was  concerned. 

lAVwrence^  Serjt.,  on  behalf  oF  the  Defendants  contended,  that 
as  the  original  debt  to  Delvalli  was  for  brokerage,  he  ought  to 
[  Q41  ]  have  brought  the  action  for  work  and  labour,  and  not  for  money 
bad  and  received.  If  so,  Israel  could  not  maintain  any  action 
which  Delvalli  himself  could  not.  In  the  case  of  Fenner  v. 
IdearSf  Cox  had  actually  paid  money  to  Mears^  there  was  there- 
fore good  evidence  of  money  had  and  received  by  him.  Here 
there  was  no  money  paid  by  the  original  parties;  the  contract 
between  them  was  for  work  and  labour :  if  Delvalli  had  ever 
paid  money  to  the  Defendants,  it  would  be  a  different  case.  As 
to  the  count  on  the  insitrnd  computassent^  the  form  of  that  oouot 
ia  **  that  the  Defendants  accounted  with  the  Plaintiff  of  money 
«  before  that  time  due  and  owing  from  them  to  the  Plaintiff^^ 
bat  in  this  case,  there  was  no  money  due  and  owing  from  them 
to  the  Plaintiff;  it  was  owing  to  another  person,  namely  to 
Delvalli,  As  to  any  objection  which  may  be  made,  on  account 
of  Delvalli  having  become  a  bankrupt,  to  his  bringing  the  ai> 
tion;  the  case  of  Winch  v.  Keeley^  1  Term  Rep.  B.  iS.  619.  is 
an  authority  to  shew,  that  he  might  have  brought  it,  and  if  the 
bankruptcy  had  been  pleaded,  he  might  have  replied  that  before 
the  bankruptcy  the  debt  was  assigned,  and  that  he  brought 
ihe  action  on  behalf  of  the  assignee. 

Lord 
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*  hoid  Loughborough. — ^Tbe  point  made  at  the  trial  wai,  178Q. 
that  the  Plaintiff  had  misconceived  his  action.  Now  where  a  "^j^J]^ 
party  has  not  the  substantial  justice  of  the  case  on  his  side,  the  agama 
Court  will  not  favour  any  action  which  he  may  bring.  ^  But  ^ 
where  justice  is  clearly  with  him,  they  will,  if  possible,  allow 
him  to  maintain  the  action  he  has  brought ;  because  the  only 
effect  of  a  refusal  would  be  to  make  him  adopt  another  form  of 
action.  In  the  present  case  it  is  admitted  that  the  Plaintiff  has 
the  law  with  him  in  some  action.  But  it  has  been  argued  that 
Delvaltk  ought  to  have  brought  the  action.  Yet  I  cannot  con- 
ceive why  that  should  prevent  the  Plaintiff  from  having  his  re- 
medy. It  was  also  said,  that  Delvall^s  action  should  have  been 
for  work  and  laboun  But  to  admit  this,  we  must  strain  a  point, 
and  suppose  that  Delvalli  had  really  performed  work  and  la- 
bour for  the  Defendants.  For  in  general,  the  demand  which  a 
broker  has  upon  his  employer,  is  for  the  difference  of  money 
on  account  between  them  for  premiums,  &c. ;  so  that  if  he  were 
to  rest  solely  on  a  count  in  his  declaration  for  work  and  labour, 
without  the  common  money  counts,  he  would  be  in  danger  of 
a  nonsuit*  It  was  farther  contended,  that  the  money  was  in 
point  of  fact  owing  by  the  Defendants  to  Delvalli^  that  their 
undertaking  was  to  him,  that  in  reality  no  money  was  had  or 
received  by  them  to  the  use  of  the  Plaintiff.  But  Delvalli  had  [  2M  ] 
paid  for  premiums  on  account  of  the  Defendants,  which  created 
a  debt  from  them,  and  which  he  might  have  set  off  against  any 
similar  demand  of  theirs  against  him.  This  debt  is,  with  the  con- 
sent of  the  parties,,  assigned  to  the  Plaintiff.  Douglas  has  due 
notice  of  it,  and  assents ;  by  which  assent  he  becomes  with  his 
'partner,  liable  to  the  Plaintiff.  He  makes  no  objection  to  an 
order  from  Delvalli  to  pay  his  money  to  the  Plaintifl^  but  only 
to  the  limount  of  the  sum  to  be  paid.  He  insists  that  the  whole 
demanded  by  Delvalli  was  not  due,  and  therefore  requires  a 
looser  order,  on  the  faith  that  he  would  pay  the  balance:  oh 
his  failure  to  pay,  his  promise  attached,  so  as  to  make  the  De^ 
fendants  liable  to  an  action. 

Then  the  question  is,  whether,  when  Israel  brings  an  action 
in  his  own  name  against  the  Defendants,  this  shall  not  be  con- 
sidered as  money  had  and  received  by  them  to  his  use  ?  Now, 
when  Douglas  had  admitted  the  money  to  be  due,  he  was  that 
moment  estopped,  ais  it  were,  from  saying  that  it  was  not  due. 
I  also  think  the  action  might  be  maintained  on  the  accotmt 

stated. 
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.1789.  .stated.  Delveille  gives  an  order  to  pay  to  the  Plaintiff. a  liqui- 
' — ^  , dated  balance:. the  only  dispute  is  concerning  the  amount  of 
agamH     that  balance.     Dotiglas  says  *^  I  will  pay  you  according  to  the 

.  Dovoi^s.  g^j^  which  shall  appear  to  be  due."  He  is  here  again  estopped 
from  denying  the  effect  of  his  promise.  I  am  therefore  of  opi- 
nion that. the  verdict  is  right,  and  ought  not  to  be  set  aside. 

Gould,  J. — This  case  is  like  that  of  a  man  having  money 
due  to  me  in  his  hands,  which  I  order  him  to  pay  to  another. 
Now  if  I  pay  money  to  you  for  another  person,  it  is  money  I^ad 
.and  received  by  you  to  his  use(a).  But  where  is  the  real  and 
substantial  difference,  whether  I  in  fact  pay  money  to  you  for 
a  third  person,  or  whether  I  give  you  an  order  to  pay  so  much 
money,  to  which  you  expressly  assent  ?  In  reason  and  sound 
law,  it  is  money  had  and  received  to  the  use  of  such  third  per- 
son. If  my  debtor  tenders  me  money,  which  I  give,  back  to 
him,  and  tell  him  to  pay  to  another,  he  then  in  point  of  fact  re- 
ceives money  to  the  use  of  the  other.  But  is  there,  any  real  dif- 
ference between  such  a  case  and  the  present?  As  to  the  account 
stated,  I  think  that  count  also,  all  the  circumstances,  consi- 
dered, comes  within  the  fair  compass  of  the  case ;  but  I  have 
sot  the  least  doubt  as  to  the  count  for  money  had  and  received. 
Health,  J«— I  think,  in  mercantile  transactions  of  this  sort, 
such  an  undertaking  may  be  construed  to  make  a  man  liable  for 
money  had  and  received. 

[  243  ]  Wilson,  J. — It  is  highly  necessary  that  the  fornis  of  actipns 
should  be  kept  distinct.  Courts  of  justice  have,  in  my  opinion, 
already  gone  quite  far  enough  in  extending  the  favourite  count 
jfor  money  had  and  received.  But  I  know  of  no  case  where 
they,  have  gone  so  far  as  to  allow  that  count  to  be  maintained 
where  no  money  has  in  fact  been  received  by.  the  Defendant. 
Here  it  by  no  means  appears  that  money  was  had  or  received 
by  the  Defendants.  I  am  also  of  opinion  that  this  demand  be- 
tween the  parties  being  for  brokerage  was,  from  the  nature  of 
it,  the  subject  of  an  action  for  work  and  labour.  Now,  though 
it  be  true,  that  where  a  man  is  my  debtor  he  holds  my  money, 
yet  I  cannot  accede  to  this  as  a  general  proposition,  that  when- 
ever a  man  is  my  debtor  I  am  entitled  to  bring  an.  action 
against  him  for  money  had  and  received.  A  tailor  might,  ac- 
cording to  this  rule,  bring  an  action  for  money  had  and  re- 

(a)  [Vide  ante,  p.  859,  note«    See  also  Grant  v.  Autien,  3  Price,  SB,    R,  v. 
flnnttr,  4  Price,  258.1 
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oeived  ngainst  a  man  who  had  not  paid  him  for  a  suit  of  clothes.  1789* 
For  ray  idea  is  that  where  no  money  has  been  actually  had  and  j^[^ 
received,  no  action  for  money  had  and  received  can  be  sup-  ^gainst 
ported.  In  the  case  of  Fenner  v.  Mears,  money  was  in  fact 
received  by  the  Defendant;  there  the  action  might  clearly  be 
maintained.  So  here  it  would  have  been  proper  if  it  could  be 
shewn  that  money  was  received  by  Douglas  to  the  use  of  Del^ 
valle. 

I  thought  it  necessary  to  say  thus  much  because  my  Brother 
Gouldj  whose  opinion  I  very  highly  respect,  and  whose  very 
dictum  would  at  all  times  make  me  doubtful  of  my  own  judg- 
ment, has  expressed  his  sentiments  decidedly  in  favour  of  this 
count  for  money  had  and  received.  I  do  not  indeed  mean  to 
say  positively  that  the  action  will  not  lie,  particularly  as  I  agree 
in  opinion  with  the  rest  of  the  Court  as  to  the  count  on  the  i n- 
simul  computassent i  but  I  very  much  dpubt  the  position,  which 
has  been  so  strongly  laid  down,  that  the  acknowledgment  of 
the  Defendant  Douglas^  of  the  money  being  due  to  Delvalli^ 
was  evidence  of  money  actually  had  and  received  by  him ;  for 
I  am  not  inclined  to  favour  an  implication  which  is  contrary  to 
fact 

Rule  discharged* 


END  OF  EASTER  TERM. 
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ARGUED  AND  DETERMINED 


1789. 

IN  THE 


Court  of  COMMON  PLEAS, 


IN 


Trinity  Term, 

In  the  Twenty-ninth  Year  of  the  Reign  of  George  III. 


Collins  and  Another  against  Morgan  and  Another.     Saturday^ 

June  ISih* 


1 N  Michaelmas  Term  lalbt  an  action  of  trespass  was  brought  Where  in 
against  the  Defendants,  as  officers  of  the  excise,  for  seizing  a  JL'l^rt^^of. 
quantity  of  tea  and  other  goods  not  exciseable,  of  the  Plaintiff;  ficers  of  the 
previous  to  which,  a  month's  notice  had  been  given  them  pur-  seizing^' 
suant  to  the  statute  23  Geo.  3.  c.  70.  s.  SO.    They  made  no  ten-  §°^»  ^^'^y 

*  do  not  ten- 

der of  amends  before  the  action  was  brought,   but   pleaded  der amends 

the  general  issue,  and  paid  16/.  into  court  as  allowed  by  the  brourfitbul 

33d  section  of  the  statute.     Mr.  Baron  PerryUy  who  tried  the  py  money 

cause  at  the  last  Assizes  at  Readings  lefl  it  to  the  jury  to  con-  and  after- 

sider  whether  this  sum  was  sufficient  for  the  damages  of  the  '^"^•^"l 

Plaintiff,  and  if  so,  they  should  find  a  verdict  for  the  Defend-  jury  finding 

ants;  which  they  accordingly  did.  ^tdi^*^ 

On  taxing  costs,  the  prothonotary  allowed  treble  costs  to  the  »"ffici«»0 
Defendants,  but  did  not  sign  the  aUocatur^  leaving  it  to  the  titled  oni^io 
Plaintiffs  to  apply  to  the  Court  if  they  thought  proper  for  a  JJ^SJ^* 
rule  on  him  to  review  his  taxation.  8tat.83C^. 

A  rule  was  accordingly  granted  in  the'last  term  to  shew  cause  Qrwhether 
why  the  taxavion  should  not  be  reviewed  by  one  of  the  protho-  ^f^'^^f  * 
notaries,  and  why  the  costs  should  not  be  considered  and  taxed  costs  under 
as  single  instead  of  treble.  ^^f^' 

Against  this  rule  Runnington^  Serjt.,  now  shewed  cause ;  he  itatute,  if 
contended  that  by  the  34th  section  of  the  stat.  23  Oeo.  3.  c.  70.  [^nS?^ 
the  Defendants  were  entitled  to  treble  costs.    The  only  doubt    [  245  ] 
was  on  the  3Sd  section,  but  that  was  explained  by  the  34th. 

Cockell,  Seijt.,  for  the  Plaintiff,  argued  that  by  the  33d  sec- 
tion, where  the  Defendants  had  neglected  to  tender.amends  be- 

8  2  fore 
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17S9. 

MoROAy. 


fore  action  brought,  they  were  enabled  to  pay  money  into  court 
at  any  time  before  issue  joined,  whereupon  such  proceedings, 
orders  and  judgments  should  be  had  and  made  in  and  by  such 
court  as  in  other  actions  where  the  Defendant  is  allowed  to  pay 
money  into  court.  Here  the  Defendants  had  not  tendered 
amends  before  action  brought.  They  were  therefore  to  be  con- 
sidered as  any  other  Defendants  who  bad  paid  money  into  court, 
and  the  remedy  was  not  to  be  enlarged  beyond  the  case. 

The  Court  said  that  it  seemed,  on  the  true  construction  of 
the  statute,  that  where  the  excise  officers  were  originally  in  the 
wrong  (as  was  admitted  here  by  paying  money  into  court),  unless 
they  tendered  amends  in  time,  namely,  before  action  brought, 
they  were  not  entitled  to  treble  costs ;  and  as  there  was  no  tender 
of  amends  in  this  case,  they  ought  not  to  have  more  than  single 

costs. 

But  the  Court  also  said  that  though  at  all  events  the  officers 
of  the  excise  had  no  right  to  treble  costs  under  this  statute  with- 
out having  tendered  amends,  yet  whether  the  tender  of  amends 
could  give  them  that  right,  was  a  questbn  not  involved  in  the 
present  decision,  and  which  it  would  be  time  enough  to  deter- 
mine when  it  actually  arose. 

Rule  absolute  without  costs. 


HoBsoN  and  Another  against  Campbell. 


StUurdny, 
June  \3th. 

A  bond  was  C\^  ^  motiou  o(  RookCf  Scrjt,  a  rule  was  granted  in  the  last 
jfivencondi-  ^  term,  to  shcw  cause  why  a  common  appearance  should  not 
i'h'r"payinent  be  entered  for  the  Defendant,  and  the  bail-bond  given  up  to  be 
of  bills  of  cancelled.  The  ground  of  the  motion  was  the  insufficiency  of 
drawn  in  the  affidavit  to  hold  to  bail ;  which  stated 
^^fJTht  °"  That  ''Alexander  Campbell  was  indebted  to  the  deponent^  Hob- 
East  Indies,  cc  gQ^^  and  to  Andrew  French,  in  the  sum  of  17600/.  and  up- 
biiis  shouW  **  wards,  for  principal  and  interest  upon  three  several  bonds  *or 
to  Tnuial^d  "  writings  obligatory,  under  the  respective  hands  and  seals  of 
jrrou'siedfor  «  Sir  Jomes  Cockbnm^  Bart.   Henry  Douglas^  Esq.  Lauchlan 

nnnr-jmy^ 

menl.  The  affidavit  to  hold  the  obligor  to  bail,  aAer  stating  "that  he  was  indebted  to  the  deponent  in 
a  certain  sum,"  stated  also  the  condition  of  the  bond,  and  *'  that  the  safd  bills  were  not  paid  to  Au  hiow^ 
ledge  or  bdi^,  in  India  or  elsewhere^  but  that  they  were  protetted  for  nan^^uxeptanee  in  India,  and  wer^ 
siill  unpaid  .  It  was  no  objection  to  this  affidavit,  that  it  was  stated  that  the  bills  were  unpaid  to  the 
knowledge  or  belief  of  the  rlaintifT.  But  it  was  bad,  because  it  introduced  a  new  term  not  mentioned 
in  the  condition  of  the  bond  (a).  But  to  remedy  this  the  PlaintiflT  might  have  filed  a  supplemental 
afr)«1avit(6). 

[  *  2 16  ]  (fl)  [Vide/joj/.  vol.  ii.  p.  163.]  (b)  [Ante,  p.  10.  note.] 

Maclean^ 


Camfhsix. 
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« 

^^  Maclean^  and  the  said  Alexander  Campbell;  the  first  of  which      1789. 
**  said  bonds  bears  date  the  17th  day  of  July  1776,  and  in  the     Z 
**  penal  sum  of  12 104/.  the  second,  the  23d  of  September  1776,    j^gaiiist 
^  in  the  penal  sum  of  6104/.  and  the  third,  the  23d  of  Septem- 
*•  ber  1776,  in  the  penal  sum  of  6000/. 

*<  That  at  the  foot  of  the  said  bond,  dated  the  17th  of  July^ 
^  177^,  is  the  following  condition,  or  to  the  effect  thereof 

'<  Whereas  the  above  bounden  Sir  Ja/Tf ^5  C9ci&tirn  hath  de- 
**  livered  to  the  above  named  Andrew  French  and  Daniel  Hob* 
*<  5on,  for  value  received,  a  certain  set  of  bills  of  exchange, 
**  four  in  the  set,  bearing  even  date  herewith,  drawn  by  the  said 
**  Sir  James  Cockbttm  on  Lieutenant  Colonel  Cockbutm^  in 
Bombay,  in  the  East  Indies^  for  12,104/.  and  one  third  star 
pagodaSi  payable  at  60  days  sight,  to  the  order  of  the  said 
Douglas  and  Cockbitm,  and  by  them  indorsed,  as  also  by  the 
said  Lauchlan  Maclean,  Alexander  Campbell,  a  true  copy  of 
**  which  said  set  of  bills  of  exchange  is  hereunder  written. 

**  The  condition  of  the  above  written  obligation  is  such,  that 
**  if  the  said  set  of  bills  of  exchange,  or  any  of  them,  shall  be 
duly  paid  at  Bombay  aforesaid,  according  to  the  true  mean- 
ing thereof,  or  if  the  said  set  of  bills  of  exchange  or  any  of 
^*  them  shall  be  returned  and  come  back  to  England,  duly^c^- 
*'.  tested  for  want  of  payment,  (no  one  of  them  having  been  ac- 
*^  quitted  as   aforesaid,)   and   the   said   Sir  James  Cockbum, 
Henry  Douglas,  Lauchlan  Maclean,  and  Alexander  Campbell, 
any  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors, or  administrators,  shall  and  do  well  and  truly  pay  or 
'<  cause  to  be  paid  unto  the  said  Andrew  French  and  Daniel 
*^  Hobson,  their  executors,  administrators  or  assigns,  within 
^*  SO  days  next  after  any  of  the  said  set  of  bills  of  exchange 
**  returned  with  protest  duly  made  for  want  of  payment  thereof,^ 
**  (no  one  of  them  having  been  acquitted  as  aforesaid,)  shall  be 
"  produced,  or  legal  notice  thereof  given  to  the  said  Sir  James 
"  Cockbum,    Henry  Douglas,    Lauchlan  Maclean,    and  Alex^ 
**  ander  Campbell,  or  any  of  them,  their,  any  or  either  of  their 
**  heirs,  executors,  or  administrators,  the  full  amount  of  such 
^*' hills  of  exchange  as  shall  be  so  returned,  at  and  after  the  rate 
"* of  105.  sterling J3^ pagoda;  then  the  above  written  obliga- 
*^  tion  to  be  void,   else   to  be  and  remain  in  full  force  and 
«  virtue." 

The 
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17B9.         The  conditions  annexed  to  the  other  bonds  were  to  the  same 
;;  effect. 

HOBSON 

ugninst  *  The  Dcponcnt  then  proceeds  to  state, 
r  •^247^^  **  That  none  of  the  said  bills  of  exchange  were  to  his  kfunsy 
**  ledge  or  belief  paidi  either  at  Fort  St.  George,  Bombay^  or 
**  elsewhere  in  India,  in  the  conditions  of  the  said  respective 
**  bonds  named)  but  that  such  bills  were  respectively  protested 
**  in  India  for  non  acceptance,  and  that  the  same  are  novo  un^ 
«  paid,  &c." 

In  the  last  term,  Adair^  Le  Blanc,  and  Lawrence,  Serjts., 
shewed  cause,  contending  that  on  the  face  of  the  affidavit  which 
was  sufficiently  certain  there  was  no  ground  for  the  application. 
The  Deponent  swears  positively  in  the  beginning  of  the  affi- 
davit, that  the  Defendant  is  indebted  to  him  and  the  other 
Plaintiff  in  a  sum  certain,  on  three  bonds  which  made  the  cause 
qf  action.  This  is  a  substantive  independent  sentence,  and  if 
it  stood  by  itself  would  be  clearly  sufficient.  The  affidavit  then 
goes  on  to  state  how  the  cause  of  action  arose ;  but  as  this  was 
not  necessary,  it  was  surplusage,  and  surplusage  shall  not 
vitiate. 

This  case  differs  from  that  of  the  cause  of  action  being  insuf- 
ficiently stated,  as  in  the  case  of  Mackenzie  v.  Mackenzie  {a). 
Where  the  cause  of  action  is  a  bond,  it  is  not  necessary  to  look 
to  the  condition,  in  making  an  affidavit  to  hold  to  bail.  If  it 
were  a  single  bond,  it  must  necessarily  be  sufficient  to  hold  to 
bail.  The  condition  can  only  be  taken  advantage  of  by  oyer 
and  pleading.  The  Plaintiff  was  not  obliged  to  set  it  out.  But 
it  even  appears  from  the  condition  as  stated,  that  the  bonds 
were  given  for  value  received.  The  defendant  also,  by  the 
practice  of  this  Court  micrht  have  filed  a  cross  affidavit,  and 
shewn  the  insufficiency  of  that  made  by  the  Plaintiff.  The  only 
doubt  which  can  be  reasonably  entertained,  as  to  the  positive- 
ness  of  this  affidavit  is,  that  it  states  that  none  of  the  bills  of 
exchange  were  paid  to  the  **  knowledge  or  belief"  of  the 
Plaintiff.  But  on  many  occasions,  the  belief  of  the  party  is 
sufficient     4  Burr.  1992. 

Then  the  material  question  is,  whether  non-acceptance  be 
not  equivalent  to  non-payment,  so  at  least  as  to  give  th^  Plain- 
tiff a  right  to  recover.     But  it  has  been  decided  in  the  King's 

(o)  1  Term  Rep.  B.  R.  716. 

Bench 
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Bench  {a),  that  non-acceptance  gives  a  right  of  action  against     ]  789* 
the  drawer  of  a  bill  without  waiting  for  the  day  of  payment.  g      ^ 

Booke  and  Bond^  Serjts.,  contrd.     An  affidavit  to  hold  to     agawi 
bail  is  .insufficient,  if  it  be  conceived  in  terms  of  reference.     ^*'"""" 
2  Sira.  1157.— 1  Term  Rep.  B.  iS.  716.     Here  the  conditions 
of  the  several  bonds  were  referred  to,  and  yet  the  Deponent 
does  not  afterwards  shew  that  those  conditions  were  not  com- 
plied with.     By  the  conditions,  the  bills  were  to  be  returned    [  248  ] 
protested  for  non*payment,  but  the  affidavit  states  only  that 
they  were'protested  in  India  for  non-acceptance,  and  are  now 
unpaid  ;  and  this  but  on  the  knowledge  or  belief  of  the  Plain- 
tiff.    But  in  2  Sira.  1226.  **  belief"  was  holden  not  sufficient. 
In  transactions  of  this  kind  in  India^  where  bills  are  drawn  pay- 
able a  great  length  of  time  after  sight,  effects  are  frequently 
sent  to  the  hands  of  the  drawee  during  that  time.     The  bonds 
were  therefore  designed  to  guard  against  the  non-payment  of 
the  bills,  and  not  merely  their  non-acceptance.     The  condi- 
tions accordingly  were  that  they  should  be  returned  protested 
for  non-payment.     There  are  no  merits  therefore  disclosed  on 
the  affidavits.      Neither  is  there  at  the  conclusion  a  positive 
allegation  of  a  debt  being  owing.    It  is  stated  that  to  the  know- 
ledge or  belief  of  the  Deponent  the  bills  were  no.t  paid :  but 
this  might  be  true,  and  still  no  debt  arise,  as  the  laches  of  the 
holder  might  discharge   the   drawee    after  a  certain   period. 
Though  the  former  part  of  the  affidavit  were  sufficiently  positive 
if  it  were  unconnected  with  the  latter ;  yet  by  being  so  connect- 
ed, it  becomes  uncertain  and  defective.     A  general  affidavit  of 
debt,  referring  to  special  causes  of  the  debt,  which  are  insuf- 
ficient, is  vitiated  by  such  reference.     So  where  a  man  says  to 
another  '*  you  are  a  thief  ",yor  you  have  stolen  such  a  thing  (&), 
the  stealing  of  which  is  not  a  felony,   the  words  are  not  action- 
able, because  the  reason  is  given  for  calling  the  person  a  thief, 
but  which  is  not  sufficient  to  support  the  allegation.     The  act 
of  parliament  which  requires  the  cause  of  action  to  be  explicitly 
stated,  was  made  for  the  protection  of  the  liberty  of  the  sub- 
ject, and  is  strictly  to  be  observed. 

Cur.  advis.  vulL 
On  a  subsequent  day  in  the  last  term.  Lord  Loughborough 
said,  that  the  Court  felt  no  difficulty  in  declaring  their  opinion 

(a)  Dougl.  55.  last  Edition,  Bulier  N.  P.  369. 
lb)  Cro.  Jac.  1 H.    Buller^s  N.  P.  5. 

on 
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1789.     on  one  part  of  the  case,  namely,  that  the  affidavit  was  suffi* 
^^^     ciently  positive  as  far  as  it  stated  the  knowledge  or  belief  of  the 
agtdfut     Deponent  that  the  bills  were  unpaid ;  there  being  authorities 
CAxraiLL.   gjj^ygjj  ^Q  prove  that  a  more  positive  statement  was  not  requir- 
ed, where,  from  the  nature  of  the  question,  the  party  could 
only  have  a  ground  of  belief,  and  could  not  make  a  direct 
assertion.     But  here  the  conditions  of  the' bonds  being  set  out, 
it  appeared  that  the  affidavit  introduced   another   term  into 
them,  namely,  that  of  the  bills  being  returned  protested  for 
non-acceptance,  which  was  material,  and  rendered  tt)e  affidavit 
[  249  ]    bad.     But  his  Lordship  said,  that  the  Plaintiffs  might  be  per- 
mitted to  file  a  supplemental  affidavit,  if  they  chose  it,  accord- 
ing to  the  practice  of  this  Court. 

*     On  this  day  the  counsel  for  the  Defendant  stated  that  the 
Plaintiffs  had  been  apprized  of  the  opinion  of  the  Court,  de- 
'livered  as  above,  but  that  they  had  no  intention  to  file  a  sup- 
plemental affidavit.     Therefore 

The  rule  was  made  absolute. 


Friday,  M*QuiLLIN   agaiTlSt  CoX. 

June  I9th,  ^  ® 

^fdS)!**^!!**"  TPHIS  was  an  action  of  debt  on  simple  contract.  The  decla- 
nmpiecon-  ration,  after  reciting  that  the  Defendant  was  summoned 

daration  b*"  ^^  answer  the  Plaintiff  in  a  plea  that  he  render  to  him  500/.,  cjc, 
good  though  contained  five  counts.  1st.  That  the  Defendant  was  indebted 
the^y&n/  to  the  Plaintiff  in  100/.  for  goods  sold  and  delivered.  2d. 
counts  a  few  200/.  on  a  quantum  meruit.      Sd.  100/.  on  a  mutuatus.    4th. 

ncm  than  ap-  1      «  t 

pears  to  be  50/.  for  money  had  and  received.  5th.  100/.  on  an  account 
thTnwiitai  o^  Stated.  Each  count  ended  in  the  usual  forn),  with  stating, 
the  writ,  and  «<  that  an  action  had  accrued,  to  demand  and  have  the  said 
as  a  bfMch  *'  last  mentioned  sum  of  money,  part  and  parcel  of  the  said 
the  non-pay-  u  ^^^  ^  500/.  above  demanded."     The  breach  was  assiirned 

ment  of  the     ^  "^  ^  ^  ° 

sum  de-  in  the  following  words,  "  yet  the  said  James  (although  often 
Uirwrii.*"  **  requested,  &c.)  hath  not  as  yet  rendered  the  said  sum  of  500/. 
In  such  an     «<  above  demanded^  or  any  part  thereof  to  the  said  John^  but 

action,  ilie  .,  ,  /»i  •it-tii 

plaintiff  n:ay  *  to  render  the  same  or  any  part  thereof  to  the  said  John,  hatti 
?J^ove?ato  "  hitherto  wholly  refused,  &c."  damages  20/. 
turn  than  is  ^^j  p,j  ^^  King's  Bench,  in  an  ac-  queriiur  may  be  wholly  rejected, 
du'e^r  ^°°  ^^  ^*^^*  **  "  imrtatclrial  whether  Zjord  v.  Housioun,  1 1  East,  62,  and 
**  ^  ^'  the  sums  in  the  several  counts  amount  see  1  Saund.  288  e.  new  notes.  5th 
to  n  greater  or  less  sum  than  that      Edit] 


demanded  in   the  queritur^  for  the 


Special 
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.    Special  demurrer,  <<  for  that  the  said  John  by  his  dedara-      1789. 

"  tion  hath  demanded  of  the  said  Jamesy  to  render  to  him  the  -S^ — 

*<  said  Johfiy  500Lf  and  yet  the  several  sums  of  money,  claim-     against 

**  ed  to  be  due  and  owing  to  the  said  John  by  the  said  James^ 

<*  upon  the  several  counts  of  the  said  declaration,  do  not 

*<  amount  in  the  whole  to  500/.  so  demanded  by  the  said  decla*- 

**  ration,  but  only  to  the  sum  of  450/.,  and  for  that  it  does  not 

*^  appear,  from  or  by  the  said  declaration,  that  the  said  John 

'*  hath  any  pretence  or  ground  in  law,  whereby  to  demand  the 

"  said  sum'  of  500/.  &c." 

Bond,  Seijt.,  in  support  of  the  demurrer.  The  action  of 
debt  was  originally  brought  on  simple  contracts,  but  gradually 
gave  way  to  assumpsit,  partly  because  the  Defendant  might 
wage  his  law,  and  partly  because  it  was  necessary  that  the 
speci6c  sum  demanded  should  be  recovered.  But  the  nature 
of  the  action  remains  the  same,  and  the  Plaintiff  must  state  in 
his  count  the  same  sum  as  was  demanded  by  the  writ,  or  shew  [  250  3 
some  act  done  by  which  the  whole  is  not  due,  as  demanded. 
In  the  present  case  there  appeared,  on  the  face  of  the  declara- 
tion, to  be  50/.  short  of  the  original  demand,  and  which  was 
•unaccounted  for.  Even  supposing  that  the  Plaintiff  may  re- 
cover a  verdict  for  a  less  sum  than  he  demands,  yet  this  queis- 
tion  arises  on  a  special  demurrer,  on  account  of  the  declaration 
being  contrary  to  the  rules  of  law,  and  is  not  affected  bjr  the 
sum  which  a  jury  may  give  in  a  subsequent  stage  of  the  pro- 
ceedings. Moore 298.  Smithy.  Vowe, —  Yelv.  5.  Cromptony* 
Smith. — 2  Lev.  4. 

Marshall,  Serjt.,  on  behalf  of  the  Plaintiff,  contended  tbattbe 
only  grounds  of  the  demurrer  must  be,  either  a  mis-recital  of 
the  writ,  or  a  variance  between  the  writ  and  the  declaration* 

If  it  be  taken  to  be  a  mis-recital,  it  does  not  vitiate,  because 
upon  oyer  the  writ  would  appear  to  support  the  declaration. 
2  Salk,  701.  But  it  has  been  holden  that  the  recital  is  unneces- 
sary, 2  Keb,  544.  It  has  been  also  holden  that  the  recital  of  a 
writ  cannot  be  argued  from,  but  the  writ  itself  must  be  brought 
before  the  Court  upon  oyer.  1  Str.  225.  This  court  held  in  a 
late  case  on  special  demurrer,  that  a  mis-recital  by  stating  the 
Defendant  to  have  been  attached  instead  of  summoned,  did  not 
vitiate  the  declaration.  Barnard  v.  Moss,  C.  B*  HiL  1788. 
In  which  case  that  of  Warren  v.  fVard  was  cited,  C.  B.  Tn  1 767. 

where 
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1789*    'Where  this  Court  held,  that  as  the  recital  of  the  writ  was  an- 

— necessary,  no  objection  could  be  made  to  a  mis-recital  of  it 

agauut  But  if  this  should  be  considered  as  a  variance,  and  not  a  mis- 
^^  recital,  yet  it  is  such  a  variance  as  is  not  material.  The  amount 
of  the  sums  specified  by  the  difierent  counts  ought  certainly  not 
to  exceed  the  sum  demanded  in  the  writ :  because  the  original 
writ  issuing  out  of  Chancery,  is  the  ground  and  foundation  of 
the  proceedings  of  that  Court  into  which  it  is  reiturnable ;  and 
such  proceedings  ought  to  be  conformable  to  the  authority 
given;   at  least  the  authority  ought  not  to  be  exceeded. 

But  no  such  objection  can  be  made  against  declaring  for  less 
than  the  writ  demands.  Comb,  260. — Liil.  s.  67- — Co.  UU. 
54  b.'^^Moore  862. — Hob,  88.  If  the  several  sums  mentioned  in 
the  declaration  amount  to  more  than  the  sum  in  the  writ,  it  is 
a  matter  of  abatement  In  the  case  of  Crumpton  v.  Smithy  Yelv.  6. 
more  was  demanded  in  the  declaration  than  was  warranted  by 
the  writ:  but  that  case  shews  that  where  less  is  demanded,  the 
Court  may  give  judgment  for  that  sum.  Another  distinction 
which  the  courts  have  adopted  is,  that  when  the  action  is 
[  25 1  ]  grounded  on  a  record,  specialty,  or  statute  giving  a  sum  certain,  as 
a  penalty,  the  precise  sum  must  be  set  forth  in  the  count  conform- 
*  able  to  the  writ,  because  there  ought  not  to  be  a  variance  from 

the  record,  specialty,  or  statute,  on  which  the  action  is  brought. 
3  Mod.  41 .  But  where  the  action  is  founded  on  a  contract  or 
a  statute  which  gives  no  certain  penalty,  a  variance  is  not  ma«> 
terial,  because  the  Plaintiff  does  not  recover  according  to  his  de- 
mand, but  according  to  the  verdict  of  the  jury.  Cro.  Jac.  128. 
498. 629.  But  supposing  this  to  be  a  material  variance  between 
the  writ  and  declaration,  it  cannot  be  taken  advantage  of  with- 
out oyer  /  and  after  oyer,  it  must  be  pleaded  in  abatement.  As 
the  Court  will  not  decide  upon  the  recital  of  the  writ,  the  decla- 
ration mu$t  be  taken  to  be  good  on  the  face  of  it  The  demur- 
rer is  meant  as  a  bar  to  the  action.  But  as  this  variance,  sup- 
posing 4t  to  be  one,  can  at  most  only  abate  the  writ,  it  cannot  be 
a  bar  to  the  action,  and  therefore  is  not  a  ground  of  demurrer. 
Com.  Dig.  Tit.  Abatement.  (G.  8.) 

Bondy  in  reply,  allowed  the  authority  oi Barnard  v.  Moss^  and 
that  no  objection  was  to  be  made  on  account  of  a  mis^recital  of 
the  writ ;  but  urged  that  in  the  present  case,  there  was  a  de- 
mand of  5001.  in  the  body  of  the  decUration,  and  only  450/. 

specified 
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H'QuiLUir 


specified  to  be  due.  Each  count  mentioned  the  **  residue  of  the     1789. 

**  500/.  above  demanded  *\  and  tlie  breach  stated  that  the  defendant 

*'  had  not  rendered  the  said  sum  of  5002.  above  demanded". 

The  cases  cited  from  Moore  and  Hobart,  only  shew  that  in  an       ^'' 

action  of  waste  the  count  may  contain  less  than  the  writ,  but  do 

not  afiect  an  action  of  debt,  in  which  the  strictness  of  the  ancient 

rule  ought  to  be  preserved. 

The  Court  were  clearly  of  opinion  that  the  demurrer  could 
not  be  maintained,  because  the  Plaintifi*  might,  in  an  action  of 
debt  on  a  simple  contract,  prove  and  recover  a  less  sum  than  he 
demanded  in  the  writ 

Judgment  for  the  Plaintiff. 


Gehegan  against  Harper.  satwtL^ 

June  im. 

npHE  Defendant  being  in  the  custody  of  the  warden  of  the  ?"?f^2^ 

Fleet  at  the  suit  of  the  Plaintiff,  and  an  appearance  being  yerad 
regularly   entered,  obtained   a  supersedeas  on  atcount  of  the  !Sioner*M 
Plaintiff's  not  having  declared  in  time.     After  this  the  Plaintiff  such,  after 
delivered  a  declaration  against  him  as  a  prisoner,  and  on  judg-  tainedaMi- 
ment  *  by  default,  proceeded  to  execute  a  writ  of  inquiry.  Upon  ^^^^Jjf^iJ.' 
which  a  rule  was  granted  in  the  last  term  to  shew  cause  why  all  But  he  can- 
proceedings  subsoquent  to  the  writ  of  supersedeas  should  not  be  J^tage  of 

set  aside.  uS^'^^um 

Rooie^  Seijt.,  in  shewing  cause  against  the  rule,  allowed  that  he  apply  to 
the  proceedings  were  irregular,  but  contended  that  the  De-  5,*^'^"' 
fcndant  was  not  in  this  instance  intitled  to  relief,  as  it  appeared  p:»pea  i 
that  he  was  superseded  on  the  12th  of  Aprils  had  notice  of  in*  ^ 
terlocutory  judgment  early  in  May^  but  did  not  make  application 
to  the  Court  before  the  middle  of  that  montli.    This  delay  was 
merely  for  the  purpose  of  causing  unnecessary  expence  to  the 
Plaintiff,  and  was  a  waiver  of  the  advantage  which  might  other- 
wise be  taken  of  the  irregularity.    1  Barnes  l62.  2  Barnes  211. 
Jtunnington^  Serjt,  in  support  of  the  rule  said,  that  the  De- 
fendant had  applied  to  the  Court  in  due  time;  that  the  next  step 
of  which  he  was  bound  to  take  notice  after  the  delivery  of  the 
declaration,  was  the  writ  of  inquiry. 
But  the  Court  said,  that  the  Defendant  could  not  take  ad- 
vantage 
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1789.     YADtage  of  the  irregularity,  unless  he  applied  in  due  time;  and 
here  he  had  made  an  unnecessary  delay. 

Rule  discharged. 
^^**^^'        Gould,  J.,  referred  to  the   case    of  Hutchins  v.  Kenrictp 
2  Burr.  1048. 


f*^^^:  Rashleigh  against  Salmon. 

-  June  ISih.  ^ 

Where  there  tN  this  action  wbich  was  on  a  promissory  note,  the  De- 
^^defimrin  fendaDt  suffered  judgment  to  go  by  default.  In  the  last 
an  action  on   term,  Lowrence^  Sent,  moved  for  a  rule  to  shew  cause  why  it 

apromissory     ,'  t  n         -t  ni  . 

not^  the  should  not  be  referred  to  one  of  the  prothonotaries  to  ascertain 
fer"it  to  tbe^  ^^^  damages  and  cost^,  and  calculate  interest  on  the  note  without 
prothono-     a  writ  of  inquiry.     On  behalf  of  the  motion  he  cited  BayMs 

tervtoAScer*    *       »  %/    ^ 

tain  the         Trcothe  (i).  67.   2  Saund.  106.  (c).  Dougl.  815.   S  Wih.  61. 
'^*^rt  ^  ^^®  ^  shew  cause  was  accordingly  granted,  which  on  this 

and  calcu-     day  was  made  absolute,  no  cause  being  shewn. 

late  interest, 

without  a           (^j  [Vijg  Andrews  v.  Blake,  poit.  sell  v.  Massarene,  S  T.  R.  87.  See  also 

1^    f^      529.  Longman  v.  Ferm^jpost.  541.  1  Chitty's  Rep.  621.  fn  J.    2  Saund, 

V»>y  W*       Gould  V.  HammersUy,  4  Taunt.  148.  107.  107  a.  notes.  5th  Edit.] 

But  a  rule  will  not  be  granted  to  com-  {fi)  On  the  law  of  bills  of  exchange, 

pute  what  is  due  upon  a  bill  of  ex-  cash  bills,  and  promissory  notes  17Sa. 

change  for  foreign  money.    Maun'  (c)  Last  Ed. 


Mandmf,  *  Hats  and  AnothcF  against  Bryant. 

Where  a       TkEBT  on  bond   dated  January  16,  1782,  in  the  penalty 
Ubornfna*  "^  of  50Z.  brought  by  the  surviving  churchwarden  and  over- 
jptivh  for      seer  of  the  poor  of  the  parish  of  Ridgmell  in  Essex  : 
tenance^the        Flea,  after  oyer  of  the  bond  and  condition,  which  was  to 
nrenu  neg-  indemnify  the  churchwardens  and  overseers  of  the  poor,  and  the 

lect  to  pro-     ,,,.•'  ,".,.  *.«.,        »  .11 

vide  neces-  inhabitants  and  parishioners  of  Midgxellf  against  the  charges 

mrbfa  of-  ^^^^^  should  arise  or  be  imposed  upon  them,  on  account  of  the 

acert  are  maintenance  and  bringing  up  of  such  child  or  children,  as  one 

do^^th-  Elizabeth  Winch  then  went  with,  and  should  be  delivered  of; 

of  justices  (a)  [Vide  iSilm/TfOfiT.JoAfUoiiy  Dougl.  1  B.  &  A.  49).  Middleham  v.  Bel' 

for  that  pur-   7*    ^^  ^  securities  given  and  money  ler^y,  1  M,  &  S.  JlO.   StrangewaysY, 

pose  (a).      '  paid  for  maintenance ofbastard  child-  Rciiiisan,  4  Tauntl  498.   JLddey  v, 

.  ren,  see  Cole  v.  Gow^,  6  East,  LIO.  WooUey,  3  B.  Moore,  21.  2  Sauod. 

[  *  ^S3  J   iVatHns  v.  HeufleU,  I  Brod.  &  Biag.  84.  a.  5th  Edit.] 
1.  Oterseerso/SitMafimv,  Warren, 

Non 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  f^^ 

Non  est  factum.    2.  Non  damnificatu  17S9. 

Replication,  issue  on  the  first  plea.    To  the  second,  that  Elizas       j, 
beth  Winch  was  delivered  of  two  children,  and  that  neither  tlie  aoaAMAkcr 
Defendant  nor  any  person  in  his  behalf  provided  any  food  or    "SSnjn. 
nourishment  for  them :   by  reason  whereof  the  inhabitants,  &c. 
of  RidgoDell,  lest  the  children  should  perish  for  want  of  neces- 
sary food  and  nourishment  were  forced  and  obliged  to  expend, 
and  did  necessarily  expend  3/.  in  providing,  &c.  and  so  were 
damnified,  &c. 

Rejoinder,  That  nojmtic^s  order  was  ever  made  upon  the  in* 
habitants^  S^c.  of  Ridgwell,  for  the  maintenance  and  bringing 
up  of  the  said  children^  or  for  the  payment  or  allowance  of  the 
monei/f  S^c.  and  so  if  they  did  expend,  &c«  it  was  of  their 
own  voluntary  act  and  wrong,  and  if  they  were  damnified,  it 
was  of  their  own  act  and  wrong,  &c.  (a). 

Sur-rejoinder,  that  they  were  damnified  on  account  of  the 
maintenance  and  bringing  up  of  the  said  children,  within  the 
true  intent  and  meaning  of  the  condition  of  the  bond,  &c.  and 
not  by  their  own  voluntary  act  and  wrong:  on  which  issue  was 
joined. 

It  was  proved  at  the  trial,  that  the  Defendant  bad  agreed 
to  pay  9,s.  6d.  per  week  for  the  maintenance  of  the  children, 
and  in  fact  paid  it  up  to  Michaelmas  17879  and  then  refused  to 
pay  any  farther,  alleging  that  the  sum  was  too  great.  The 
counsel  for  the  Defendant  objected,  that  the  Plaintiffi  or  pa- 
rishioners were  not  obliged  to  maintain  the  children,  without  a 
justice's  order  for  that  purpose.  But  Mr.  Justice  Wilson  who 
tried  the  cause  over-ruled  the  objection,  and  a  verdict  was  found 
for  the  Plaintiffs. 

A  rule  having  been  granted  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered ;  Bond,  Seijt.,  re- 
peated the  objection  which  he  made  at  the  trial ;  and  cited  the    [  254  ] 
case  oi Simpson  v.  Johnson^  DougL  7> 

Cockellf  Serjt,  was  going  to  shew  cause,  but  was  stopped  by 
the  Court,  who  held  clearly  that  an  order  of  justices  was  not 
necessary  to  make  the  officers  of  the  parish  liable  to  do  what 
they  were  otherwise  under  a  legal  obligation  of  doings  namely^ 
to  provide  necessaries  for  the  children,  and  therefore 

Discharged  the  rule# 

(a)  [This  rejoinder  is  a  departure  from  die  plea,  and  demumdile,  see  2 
Smind.  84  a.(n.)  5th  Edit] 

Boons 


\ 
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1789. 

J^~l~    ■  Boone  against  1£,yb.^. 

TTiePiaintiff  T^^^  PlaintifPs  attorney,  in  this  cause,  added  the  similiter  to 
having  add-  the  end  of  his  replication,  and  delivered  the  issue  with  no- 

Uih'  to  the  ^^^^  ^f  ^^^^  ^^  ^®  Defendant's  attorney,  who  received  it,  but  did 
replication,    not  pay  the  issue,  money.     In  consequence  of  which,  the  Piain- 

anddebyer-  '^   ''  .  ..,  .t  ..  , 

edtheusue   titrs  attorney  signed  judgment  without  giving  rule  to  rejoin, 
fendbmtwho       ^  ^^^  ^^*  obtained  to  shew  cause  why  the  judgment  and  all 
aocepuitbut  the  subsequent  proceedings  should  not  be  set  aside  for  irregu- 
tbeiuuemo^  larity,  on  the  ground  that  a  rule  to  rejoin  ought  to  have  been 
»«y»j"^.    eiven. 

mentmaybe  *',  i.!*"  r^-i-i 

signedbythe  Against  which  LawencBj  Serjt,  shewed  cause,  contending 
Stowfirfv-  ^^^  ^y  ^®  practice  of  the  Court,  the  Plaintiff  was  at  liberty  to 
ingarufeto  sign  judgment  without  giving  a  rule  to  rejoin,  where  the  De- 
^^^^^^^^'      fendant  had  accepted  the  issue,  and  not  paid  for  it. 

Runningtonj  Seijt.,  in  support  of  the  rule,  cited  Impa/s  New 
Instructor  Clericalis{b)  of  this  Court,  292,  to  shew  that  a  rule 
to  rejoin  was  necessary.     But 

The  Court  (after  consulting  the  prothonotary,  who  suid  that 
the  practice  was,  not  to  give  a  rule  to  rejoin  where  the  Defend- 
ant had  received  the  issue  with  the  similiter  added  by  the  Plain- 
tiff, and  not  struck  it  out) 

Discharged  the  rule  with  costs. 

(a)  [But  by  rule  H,  35.  6. 5.  (  post,  costs  in  the  cause.  So  judgment  can- 

vol.ii.p.386.  1  Bos.  &Pul.  292(6)) no  not  be  signed  for  refusing  to  pay  for 

judgment  shall  be  signed  for  non-pay-  half  of  the  paper  books  delivered  to 

ment  of  the  issue-money,  but  it  shall  the  judge.  FMam  v.  Bagthaw^  ibid,\ 

remain  to  be  taxed  as  part  of  the  (b)  Second  Edition. 


Tuesday,     ROUTLEDGE  ExeCUtrix  of  RoUTLEDGE  agatUSt  BuRRELL, 

•^"'**'-  Bart,  and  Another. 

A  deed-poll  fpHIS  was  an  action  of  covenant  on  a  policy  of  insurance 

containing       JL  .         /.  ■         «f 

■niniunnce  against  fire. 

Sj'^S^to  *  "^^^  ^^^^  ^^""^  ^^  *®  declaration  stated,  "  that  by  a  certain 
conditionsin  deed poU  OT  policy  of  assurance  made,  &c.  June  18th,  1776,  be- 
p^ithouT  tween  the  testator  and  the  Defendants  (which  said  deed  poll  was 

stamps  seal 

or  tigaature:  and  it  may  be  a  part  of  those  conditions  that  the  insured  shall  procure  t  certificate  of  his 

character,  and  ^^  ^  ^<^  happened  without  fraud  (a). 

[   2^5  J        (a)  [Acc.  Oldman  v.  Bewkhe^  pott,  vol,  ii.  p.  577  (n).    Wor$ky  v.  Wood^ 
6  T.  R.  710.  pott.  vol.  II.  p.  S74(n).] 

.    «  casually 
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casually  burnt  and  destroyed  by  the  fire  thereinafter  mentioned  )|     1 789. 

reciting  that  the  testator  bad  paid  a  certain  sum  of  money,  &c.  j/ 

to  the  Society  of  the  Sun  Fire  Qffice  in  London,  and  other  parti-     agamtt 
culars  of  the  insurance,  the  Defendants  covenanted,  &c.  that  the    ^''^^'^^ 
stock  and  fund  of  the  said  society  should  be  subject  and  liable 
to  pay  to  the  said  testator,  8cc.  all  such  his  damage  and  loss 
which  he  the  said  testator  should  suffer  by  fire,  not  exceeding 
the  sum  of  1000/.  according  to  the  exact  tenor  of  their  printed 
proposals,  dated  July  6,  1 775 ;   and  the  Plaintiff  further  said 
that  the  printed  proposals  in  and  by  the  said  deed  mentioned  and 
alluded  to,  were  in  substance,  and  to  the  effect  following,  8cc 
Those  proposals  were  then  set  out  at  length,  the  10th  article  of 
which  provided,  that  **  persons  insured  sustaining  any  loss  or 
<'  damage  by  fire  were  to  give  notice  thereof  at  the  office,  and 
«  as  soon  as  possible  afterwards,  and  deliver  in  as  particular  an 
'*  account  of  their  loss  and  damage  as  the  nature  of  the  case 
**  would  admit  of,  and  make  proof  of  the  same  by  their  oath 
"  or  affirmance  according  to  the  form  practised  in  the  said  office, 
**  and  by  their  books  of  accounts,  or  other  proper  vouchers  as 
'*  should  reasonably  be  required ;  and  procure  a  certificate  tm^ 
**  der  the  hands  of  the  minister  and  churchwardens,  together  with 
'*  some  other  reputable  inhabitants  of  the  parish,  not  concerned  in 
*'  such  loss,  importing  that  they  were  well  acquainted  with  the 
<'  character  and  circumstances  of  the  person  or  persons  insured^ 
'<  and  did  know  or  verily  believe^  that  he,  she  or  they,  really  and 
**  by  misfortune,  without  any  fraud  or  evil  practice,  bad  sus- 
*<  tained  by  such  fire  the  loss  and  damage  as  bis,  her  or  their, 
'<  loss  to  the  value  therein  mentioned ;  but  till  such  affidavit 
"  and  certificate  of  such  the  insured's  loss  should  be  made  and 
'*  produced,  the  loss  money  should  not  be  payable;  and  if  there 
<'  appeared  any  firaud,  or  false  swearing,  such  sufferers  should 
'*  be  excluded  firom  all  benefit  by  their  policies;  and  in  case 
**  any  difference  should  arise  between  the  office  and  the  insured 
'*  touching  any  loss  or  damage,  such  difference  should  be  sub- 
**  mitted  to  the  judgment  and  determination  of  arbitrators  indif- 
**  ferently  chosen,  whpse  award  in  writing  should  be  conclusive 
**  and  binding  to  all  parties ;  and  when  any  loss  or  damage  was 
'*  settled  and  adjusted,  the.  insured  were  to  receive  immediate 
'*  satisfiiction  for  the  same,  deducting  only  the  usual  allowance 
"  of  Si.  per  cent" 
It  was  then  averred  that  the  testator  was  interested  in  th^   [  256  3 

goods, 
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1789^     goods,  &c.  insured ;  that  they  were  burnt  without  fraud,  &c«; 
that  the  society  had  notice ;  that  the  testator  delivered  in  as 


ugamtt  particular  on  account,  &c«  of  hi^  loss  on  affidavit ;  that  he  ap- 
"*""*  plied  to  the  minister  and  churchwardens,  and  to  many  reputable 
inhabitants,  &c.  to  procure  a  certificate,  as  in  the  said  10th  arti- 
cle of  the  said  proposals  was  mentioned,  according  to  the  tenor 
and  effect  of  the  said  proposals,  &c.  that  he  was  entitled  to  such 
certificate,  &c.  but  tliat  the  Defendants  by  false  insinuations  and 
promises  of  indemnity  prevailed  upon  the  minister,  &c.  to  refuse 
to  sign  it;  and  that  he  was  ready  and  willing  to  submit  all  mat* 
ters  in  difference  to  arbitration,  &c. 

The  ^  count  was  similar,  but  stated  the  printed  proposals  to 
have  been  destroyed  by  the  fire,  '8cc. 

Plea. — As  to  the  supposed  breach  of  covenant  in  the  1st  count, 
&c.  1.  That  the  testator  had  not  any  interest  in  the  goods,  &c. 
£•  Protesting  that  he  was  not  entitled  to  a  certificate,  8cc.  the 
Defendants  did  not  prevail  upon,  or  persuade  the  minister,  8cc. 
to  refuse  to  sign  or  make  such  certificate,  &c.:  and  as  to  the 
supposed  breach  in  the  2d  count,  1st,  no  interest,  &c«  Sndly^ 
After  stating  at  length  the  printed  proposals,  with  the  10th  ar- 
ticle, '*  that  neither  the  testator,  in  his  life-time,  nor  the  Plaintifl^ 
since  his  death,  procured  such  certificate,  &c.  as  is  mentioned 
and  required  in  that  behalf,  in  and  by  the  said  10th  article  of 
the  said  last-mentioned  printed  proposals,"  &c. 

Replication. — Issue  joined  on  the  three  first  pleas,  general 
demurrer  to  the  last,  and  joinder  in  demurrer. 

In  support  of  the  demurrer,  Marshall^  Seijt,  argued  in  the 
following  manner : — 

Before  the  grounds  of  the  demurrer  are  stated  it  will  be  pro- 
per to  premise,  that  this  being  a  deed-poll  to  which  the  testator 
was  not  a  party,  it  is  competent  to  his  executor  to  make  excep- 
tions to  any  condition  or  restriction  attempted  to  be  annexed  to 
it  tending  to  narrow  or  lessen  the  protection  which  it  was  meant 
to  afford  against  the  calamity  of  fire. 

A  deed-poll  differs  materially  from  an  indenture.  An  inden- 
ture bars  either  party  from  excepting  to  any  thing  contained  in 
it.  Each  is  estopped  from  disputing  the  validity  of  any  part. 
But  it  is  otherwise  of  a  deed-poll,  which  is  only  of  one  part,  and 
the  Sole  deed  of  the  grantor.  The  words  are  his,  bind  him  only, 
and  are  to  be  taken  most  strongly  against  him,  and  in  favour 
of  the  grantee.  It  is  peculiarly  necessary  to  give  this  construc- 
tion 
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.tion  to  policies  ofKnsttrance  against  fire,  which  are  entered  into      1789. 
without  examination,  and  without  any  previous  negotiation  to      ■ 
settle  and  adjust  the  terms  of  them ;  and  in  which  the  Court      agahut 
will  not  favour  any  restriction  which  does  not  appear  on  the  face    2"***"- 
of  the  policy  itself    The  Plaintiff  may  therefore  make  every  fair 
exception  to  the  plea  which  sets  forth  those  restrictions,  both  as 
to  the  mode  of  introducing  them  into  the  contract,  and  the  var 
lidity  of  them,  supposing  them  properly  introduced.     The  ob- 
jections are  two: — 1.  That  a  condition  or  restriction  cannot  be 
annexed  to  and  made  part  of  a  deed  by  words  of  mere  reference 
to  a  printed  paper,  distinguished  only  by  the  date  of  the  year  in 
which  it  was  printed,  without  any  signature,  seal  or  stamp,  to 
give  it  authenticity.  2.  That  the  restriction  in  question,  though 
properly  annexed  to  the  deed,  is  in  itself  bad. 

It  would  be  attended  with  mischievous  consequences  if  par- 
ties  were  permitted  to  introduce  into  contracts  under  seal,  by 
words  of  uncertain  reference,  conditions  or  restrictions  in  no- 
wise authenticated  by  signing  or  sealing.  It  is  a  strong  proof 
against  such  a  practice,  that  there  is  no  authority  in  the  books 
to  warrant  it.  In  them  three  methods  only  are  pointed  out  of 
annexing  a  condition  to  a  grant.  1.  It  may  be  contained  in  the 
same  deed.  £.  It  may  be  indorsed,  before  sealing,  on  the  same 
deed.  S.  It  may  be  contained  in  another  deed  executed  on  the 
same  day.  1  RolL  Abr.  413,  414.  But  it  cannot  be  on  a  sub- 
sequent day.  Thus  if  a  disseisee  release  his  right,  and  the 
disseisor  at  a  subsequent  day  grant  that  the  release  shall  be 
upop  such  a  condition,  the  condition  is  void ;  but  it  may  well 
be  created  at  the  same  time  as  the  release,  although  it  be  by 
another  deed.  2  Sound.  48.  Neither  can  it  be  made  before  the 
grant  I  Roll.  Abr.  413.  If  by  words  of  reference  a  mere 
printed  paper  may  be  made  part  of  a  deed,  the  revenue  would 
be  defrauded  of  the  stamp  duties.  The  same  stamp  might  be 
used  for  several  deeds.  Leases  might  be  drawn  on  one  stamp, 
referring  to  a  printed  form  for  the  usual  covenants. 

2.  If  the  condition  of  an  obligation,  recognizance,  &c.  be 
impossible,  repugnant,  or  contrary  to  law,  it  does  not  vitiate 
the  whole  instrument,  which  remains  single  and  freed  from  the 
condition.  Co.  Litt.  206.  1  BoU.  Abr.  420.  3  Lev.  74.  So  if  the 
condition  be  void  for  its  uncertainty.  Now  the  10th  article  of 
the  printed  proposals,  requires  that  the  oath  of  the  loss,  &c 
shall  be  *^  according  to  the  form  practised  in  the  office."  But 
.    VOL.  I.  T  as 
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17S9.     OS  the  practice  of  the  office  is  always  at  the  discretion  of  those 

who  conduct  it,  this  clause  puts  it  in  their  power  to  impose  such 

againu  an  oatli  as  no  honest  or  conscientious  man  could  lake.  The 
Bauui.  jipxt  clnu«(e  which  requires  "a  certificate  from  the  minister  and 
churchwardens  together  with  some  other  reputable  inhabitants 
of  the  parish,  &c/'  is  equally  objectionable.  If  a  fire  were  tx> 
happen  in  aq  extra-parochial  place,  it  would  be  impossible  to 
comply  with  this  condition.  It  might  also  be  impossible  for  a 
stranger,  lately  come  into  a  pari«»h,  to  procure  a  certificate  of 
his  good  character  from  persons  to  whom  he  is  unknown.  But 
supposing  him  to  be  of  such  a  character  that  no  one  will  cer- 
tify for  him,  yet  he  may  not  be  even  suspected  of  setting  fire  to 
his  house ;  and  then  it  ought  not  to  be  endured,  that  the  direc- 
tors  of  the  Insurance  Office  should  evade  their  contract  made 
for  a  valuable  consideration,  under  pretence  that  the  sufibrer  is 
an  immoral  person. 

Lawrence^  Serjt.,  on  the  part  of  the  Defendants,  after  saying 
that  the  point  was  clearly  decided  by  the  many  actions  brought 
against  the  Sun  Fire-office,  in  which  it  was  necessary  to  comply 
with  the  terms  of  the  printed  proposals,  was  stopped  by 

The  Court,  who  said  the  matter  was  too  clear  to  admit  of  a 
doubt,  and  accordingly  gave 

Judgment  for  the  Defendants. 


Saturday,  FiTZHERBERT   agaiUSt  ShAW. 

June2Hh.  ^ 

Tbepurw      rpmS  was  an  action  on  the  case  in  the  nature  of  waste,  tried 
Lnd^ftc  before  Mr.  Justice  Gould  at  the  Inst  Surrey  assizes,  in  which 

having         ^  verdict  was  found  for  the  Plaintifi*;   the  followinir  circum- 

brought  an  ,  . 

^ectment  Stances  of  which  appeared  from  the  report  of  the  judge. 
iSOTtVrom  Fi'om  the  year  1765,  the  Defendant  was  tenant  from  year  to 
▼ear  to  year,  year  of  the  premises  in  question,  which  in  1787  were  purchased 
enter  into  an  ^y  the  Plaintiff,  who  soon  after  having  given  notice  to  quit, 
SETIi^d'^!  brought  an  ejectment  against  him  to  obtain  possession.  In  March 
mcnt  shall  1788  the  parties  entered  into  an  agreement,  among  otherthihgS) 
Se*?W^tiflJ  that  judgment  should  fie  signed  for  the  Plaintiff  in  the  ejectmentt 
with  a  stay  with  a  Stay  of  execution  till  the  Michaelmas  following,  till  which 
till  a  given'  time  the  Defendant  was    to  continue  in  possession.     In  this 

period.  The 

tenant  cannot  in  the  interval  remove  buildingc,  &c  from  the  premises  which  he  had  himself  erected  da|^ 

log  his  term,  and  before  the  action 'was  brought. 

agreemfenty 


i»  THB  Twenty-ninth  Yeah  of  GEORGE  III. 


260 


agreement,  no  mention  was  made  of  any  buildings  or  fix- 
tures. 

*Between  the  time  of  entering  into  the  agreement  nnd  the  en- 
suing  Michaelmas^  the  Defendant  took  away  several  things  from 
the  premises,  among  which  were  a  wooden  stable  which  stood 
on  blocks  or  rollers  which  he  had  before  removed  from  an  estate 
of  his  own  adjoining  to  the  premises  in  question,  a  shed  which 
he  had  himself  built  on  brick-work,  and  some  posts  and  rails 
which  he  had  also  erected.  For  this,  the  action  was  brought. 
The  declaration  was  in  the  usual  form,  and  the  plea  the  general 
issue. 

Mr.  Justice  Gould  was  of  opinion  at  the  trial,  that  the  De« 
fendant  would  clearly  have  been  intitled  to  take  away  the  above- 
mentioned  articles,  if  he  had  done  it  during  the  continuance 
of  his  term  from  year  to  year ;  but  that  by  the  agreement  the 
parties  had  made  a  new  contract,  which  put  an  end  to  theterm  (a). 
According  to  this  opinion,  the  jury  found  for  the  Plaintiff. 

In  the  last  term  a  rule  was  granted  to  shew  cause  why  the 
Terdict  should  not  be  set  aside,  and  a  new  trial  granted. 

On  this  day  Bond^  Serjt.,  in  support  of  the  rule  contended  that 
the  Defendant  had  a  right  to  take  away  the  buildings  and  things 
which  he  had  himself  erected  on  the  premises,  the  strictness  of 
the  ancient  rule  which  allows  nothing  annexed  to  the  freehold 
to  be  removed,  being  relaxed  by  modern  decibions.  1  Atk,  477. 
ex  }7arte  Quincy* — 3  Atk.  13.  Lawton  v.  Lawlon^  and  Law* 
ten  V.  Salmon^  B.  R,  Easij  22  Geo.  3.  {b).    He  also  said  that  under 

the 


(a)  [But  Bee  Penion  ▼.  Robart^  2 
East,  88.  where  it  was  held  that  a 
tenant  may  remove  the  articles  after 
the  expiration  of  the  term,  if  he  still 
remains  In  possession.  But  if  be  quits 


the  premises  he  cannot  recover  the 
value  of  the  articles  in  trover.  Horn 
V.  Baker f  9  East,  21 9.  Davit  v.  Jones^ 
2  B.  &  A.  167.  Colegrave  v.  Dia$ 
Santos,  2  B.  &  C.  76.] 


(9)'  Lawion,  Executor  otLawtbn^  v.  Salmon,  East.  22  Geo.  3.  B.  R. 

Id  this  action  bf  trover  brought- by  the  executor  ogainBt  the  tenant  of  tbe 
Mr  at  law  of  the  testator,  to  recover  certain  vessels  used  io  salt  works,  called 
Stii^'Ftm^  a  cMewas  i^senred  by'consentj  which  stated. 

That  ^  testatoTBomeyeanrbeifbre  his  death  placed  the  saltopans  in  theWorlni 
Alkt  they  wertmadeof  hammered  iron,  and  rivetted  togisther;  that  they  we^ 
bronghtin  pieces,  and  might  be  again  removed  in  pieces;  that  they  werendt 
Joined  to  the  walls,  but  Were  fixed  with  mortar  to  a  brick  floor ;  that  there 
were  furnaces  under  them ;  that  there  was  a  space  for  the  workmen  to  go 
roiind  them ;  that  there  were  no  rooms  over  them ;  but  that  there  were  lodg« 
ingi  at  the  end  of  the  wych-booses;  that  tbey  might  be  removed  without 

T  8  injuring 


1789. 

FiTZHEK* 
BrRT 

Shaw. 

[♦M9] 
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1789.     the  circumstances  of  this  case,  there  was  an  implied  contract 

FiTZHKR.    between  the  parties  to  continue  the  tenancy  from  year  to  year, 

MM  and 

against 

Shaw.      '  injuring  the  buildings,  though  the  salt-works  would  be  of  no  value  without 

them,  which  with  them  were  let  for  8/.  per  week. 

*'    The  question  was,  whether  the  executor  or  the  heir  at  law  were  entitled  to 

Ihem? 

Afingay,  for  the  Plaintiff,  said  it  was  stated  in  the  case  that  the  pans  were 

not  affixed  to  the  freehold,  but  might  be  removed;  they  ought  therefore 

clearly  to  go  to  the  executor.    He  cited  Lawton  v.  Lawton,  3  Atk.  13.  and 

the  case  of  the  cider-mill  there  mentioned. 

Davenport,  for  the  Defendant,  argued  that  the  salt-pans  were  so  annexed 

.to  the  freehold  as  to  pass  to  the  heir  at  law  both  in  respect  to  the  strict  rule 

of  law  and  the  nature  of  the  property  itself;  although  they  were  not  fixed  to 

the  wall,  yet  they  were  to  the  floor,  which  is  part  of  the  freehold.    Co.  Litt. 

53  a.  4  Co.  62.  HerldkenderC t  cote,  Moore  177.  Owen  70.  3  Vem.  508.  (a). 

'As  to  the  case  relied  on  e  contra  in  that  of  Lawton  v.  Lawton,  5  Atk.  the 

question  was  between  a  tenant  for  life  and  a  remunder-man,  and  the  distino- 

tion  between  such  parties  and  the  heir  and  executor  is  recognized  by  Lord 

Hardwicke  in  1  Atk.  477.    Besides,  a  fire-engine  is  merely  an  accessary  and 

not  a  principal  in  a  colliery,  but  the  wych-houses  are  of  no  Value  without  the 

salt-pans.    If  they  were  taken  away,  the  houses  would  go  useless  to  the  heir, 

and  the  executor  gain  nothing  but  old  iron.    On  the  principles  of  trade  and 

public  convenience  which  operated  with  Lord  Hardwicke  in  Lawton  v^Law^ 

ton,  the  Defendant  is  intitled.    The  case  of  the  cider-mill  is  not  reported, 

>  and  was  only  a  ninprius  determination  of  Comyns,  who  in  1  Dig.  594.  lays  it 

*  down  that  mill-stones  go  to  the  heir.    It  was  the  opinion  of  Mr.  Wilbraham 

soon  after  the  case  of  the  fire-engine  was  decided,  that  the  heir  was  intitled  to 

fixtures  of  this  kind,  and  his  opinion  has  ever  since  been  acquiesced  in. 

Though  the  pans  may  be  removed,  yet  from  their  nature  and  on  the  rule  that 

the  principal  shall  not  be  destroyed  by  removing  the  accessary,  they  ought  to 

remain  to  the  heir.    This  is  not  a  contest  between  a  tenant  for  years  or.  life 

and  the  remainder-mai\,  but  between  the  different  representatives  of  the  same 

person. 

Cur,  advii,  tntli. 

On  a  subsequent  day  Lord  Mansfield  after  stating^the  case,  said. 

All  the  old  cases,  some  of  which  agree  in  the  year  books  and  Brooke's 

Abridgment,  agree,  that  whatever  is  connected  with  the  freehold,  as  wainscot, 

furnaces,  pictures  fixed  to  the  wainscot,  even  though  pot  up  by  the  tenant, 

belong  to  the  heir.    But  there  has  been  a  relaxation  of  the  strict  rule  in  tluit 

•  species  of  cases  for  the  benefit  of  trade  between  landlord  and  tenant,  that 

many  things  may  now  be  taken  away  which  could  not  be  formerly,  such  as 

"  erections  for  carrying  on  any  trade,  marble  chimney-pieces,  and  the  like,  when 

put  up  by  the  tenant.    This  is  no  injury  to  the  landlord,  for  the  tenant  leaves 

the  premises  in  the  same  state  in  which  he  found  them,  and  the  tenant  is 

.  benefitted.    There  has  been  also  a  relaxation  in  another  species  of  cases  be« 

(a)  See  also  l  P.  Wms,  94.  Beck  v.  Rebow. 

tween 
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and  if  so,  all  the  rights  which  the  Defendant  had  under  tliat      1789. 

tenancy  must  continue.    Beavan  v.  Delahay^  ante,  5.  j 

*  Adair,  Serjt.,  was  going  to  shew  cause  against  the  rule,  but  was       bkrt 
stopped  by  the  Court,  who  said  it  was  not  necessary  to  go  into      '^°**^ 
fhe  general  question,  as  to  the  right  of  a  tenant  to  remove  build- 
ings, &c.  since  the  fair  interpretation  of  the  agreement  was,  ^  ^ 
that  as  the  Defendant  was  to  remain  in  possession  for  a  cer- 
tain time  after  that  agreement  was  entered  into,  and  judgment 
signed  in  the  ejectment,  he  should  do  no  act  in  the  mean  time  to 
alter  the  premises,  but  should  deliver  them  up   in  the  same 
situation  as  they  were  in  when  the  agreement  was  made  and  the 

judgment  signed. 

Rule  discharged. 

tween  tenant  for  life  and  remainder-man,  if  the  former  has  been  at  any  ex- 
pence  for  the  benefit  of  the  estate  as  by  erecting  a  fire-engine,  or  any  thing 
else  by  which  it  may  be  improved ;  in  such  a  case  it  has  been  determined  that 
the  fire-engine  should  go  to  the  executor,  on  a  principle  of  public  convenience, 
-being  an  encouragement  to  lay  out  money  in  improving  the  estate,  which  the 
tenant  would  not  otherwise  be  disposed  to  do.  The  same  argument  may  be 
applied  to  the  case  of  tenant  for  life  and*  remainder-man,  as  that  of  landlord 
and  tenant,  namely,  that  the  remainder-man  is  not  injured,  but  takes  the 
estate  in  the  same  condition  as  if  the  thing  in  question  had  never  been  raised. 
But  I  cannot  find  that  between  heir  and  executor  there  has  been  any  re- 
laxation of  this  sort,  except  in  the  case  of  the  cider-mills,  which  is  not 
printed  at  large  (a).  The  present  case  is  very  strong.  The  salt  spring  is  a 
valuable  inheritance,  but  no  profit  arises  from  it,  unless  there  is  a  salt  work ; 
which  consists  of  a  building,  &c.  for  the  purpose  of  containing  the  pans,  &c. 
which  are  fixed  to  the  ground.  The  inheritance  cannot  be  enjoyed  without 
them.  They  are  accessaries  necessary  to  the  enjoyment  and  use  of  the  prin- 
cipal. The  owner  erected  them  for  the  benefit  of  the  inheritance;  he  could 
never  mean  to  give  them  to  the  executor,  and  put  him  to  the  expence  of 
•caking  them  away  without  any  advantage  to  him,  who  could  only  have  the 
old  materials  or  a  contribution  from  the  heir  in  lieu  of  them..  But  the  heir 
gains  sl.per  week  by  them.  On  the  reason  of  the  thing  therefore,  and  the 
intention  of  the  testator,  they  must  go  to  the  heu".  It  would  have  been  a  differ- 
ent question  if  the  springs  had  been  let,  and  the  tenant  had  been  at  the  ex- 
pense of  erecting  these  salt  works :  he  might  very  well  have  sud,  "  I  leave 
« the  estate  no  worse  than  I  found  it. "  That,  as  I  stated  before,  would  be  for 
the  encouragement  and  convenience  of  trade,  and  the  benefit  of  the  estate. 
Mr.  WUbraham  in  hb  opinion,  takes  the  distinction  between  executor  and 
tenant    For  these  reasons  we  are  all  of  opmion,  that  the  salt-pans  must  go 

to  the  heir. 

Potted  to  the  Defendant. 

(a)  [**  Between  heir  and  executor  ^  from,  and  to  consider  as  a  personal 

f*  the  ruleobUunswith  the  most  rigour  **  chattel  any  thing  which  has  been 

^  in  favour  of  the  inheritiuice,  and  ^  affixed  thereto ",  per  Lord  cilery- 

*^  against  the  righvto  disanhcx  there-  borough,  Elwetv.  Mawe,  3  Bast,  28.] 

JOHNSTONC 
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Mnndav.      JOHNSTONE  ExCCUtOr  of  JoHNSTONE  OgiUftSt  MaRGETSON. 

June  29th. 

During  the    FYIHIS  was  ati  action  brought  by  the  executor  of  the  lat6 
flag-Ifficer  Commodore  Johnstone  against  the  Prize  Agent,  to  recover 

on  a  certain   gi4/,  being  one-eighth  part  of  the  money  arising  from   the 
orders  to  a    Sale  of  a  Spanish  ship  under  the  King's  proclamationi  dated  the 
w?com^"     25th  of  June^  1779,  for  granting   the  distribution   of  prizes 
mand  to  sail  during  the  then  hostilities  with  Spain, 
^er  the*    '       '^^^  declaration  was  for  money  had  and  received,  with  the 

orders  were     usual  COUUts. 

before  a  The  cause  was  tried  at  the  sittings  after  Hilary  term  1 788» 

Pj"  Z^^c  ^^^^^^  Lord  Loughboroiighf  when  a  verdict  was  found  for  the 
cepted  an-     Plaintiff^  subject  to  the  opinion  of  the  Court  on  the  following 

other  corh-     ^^^o 
xnaod;  but     *^*^^" 

no  other  On  the  16th  of  December^  1780,  the  deceased  being  then  at 

S^a^ppdnu  Spithead,  and  2l  Jlag-officer  and  commodore  on  the  Lisbon  station^ 
ed  to  sue-     wrote  an  order  to  Capt.  Mann,  who  was  then  commander  of  the 

ceed  him  on  n    i  i 

his  former  CerbcTUS  frigate,  one  of  the  squadron  under  the  command  of  the 

was'not  in/  deceased  on  tlie  said  station,  to  sail  on  a  cruize:  which  order  was 

titled  to  one  received  by  Capt.  Mann  at  Lisbon^  on  the  1 7th  of  Jamiartf^  1 78 1 1 

pnze  taken  ^'ho  in  consequeuce  of  it  sailed  on  the  28th  of  January^  1781, 

twdTsaiW  ^^^  ^"  ^^®  ^^^^  of  February^  1781,  took  as  prize  the  Grana^  a 

in  conse-  Spanish  frigate. 

ShTo^o^i  On  t'^e  Sd  of  March,  1781,  Captain  Mann  arrived  at  Ply- 

under  the  moiith  With  the  prize,  and  wrote  to  the  deceased  then  at  i^fV- 

proclama-        ,       m   •    t*        •        i*         r»i«  •     i 

tion  for  the    liead^  informing  him  ot  his  arrival. 

^^*'^«l'?a)        *On  ^he  19th  January  1781,  a  commission  had  been  made 

out  from  the  Admiralty,  appointing  the  deceased  to  another 
I  2o2j    command  with  certain  other  ships,  among  which  the  Cerbeiits 

was  not  included ;  which  commission  he  received  on  the  3d  of 

February  1781. 

After  the  19th  oi  January  1781,  no  orders  were  addressed  by 

the  Admiralty  to  the  deceased  as  commander  on  the  Lisbon 

station,  nor  was  any  other  Jlag-officer  appointed  to  that  station. 
This  was  argued  in  Trinity  Term  1788,  by  Adair^  Serjt.,  for 

(a)  [As  to  the  right  of  flag-officers  ▼.  PringlCf  4  East,  S62..  Harvey  v. 

to  prize-money  under  various  procla-  Cooke,  6  East,  220.  HoimesY.  Rainier^ 

mations,  see  Lord  Nelson  v.  Tucker^  8  East,  502.  Lady  Gardner  y.  Lyne^ 

5  Bos.  &  Pul.  257.  S.  C.  in  error,  4  13  East,  574.  Voneflev  v.  Popham,  1 

East,  238.  Drujy  t.  Lady  Gardner ,  Taunt.  1.    Duckworth  v.  Tucker ,  9 

3   M.   &  S.   150.   Lord  Duncan  v.  Taunt.  7.] 


Mftehell,  4  M.  &  S.  105.  Lord  Keith 


the 
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fihe  Plaintiff,  and  Lawrencci  Serjt,  for  the  Defendant ;  and  a      1 789. 
second  time  in  Easter  Term  last,  by  Le  Blanc^  Serit.,  for  the    ^ 

'      ^  '  *f   '  Johnstone 

Plaintiff,  nnd  Bond^  Serjt.,  for  the  Defendnnt.    On  the  part  of     againtt 
the  Plaintiff  it  was  contended  in  substance  as  follows.  "    8*^^' 

The  first  clause  of  the  proclamation  material  to  the  pr^aent 

question,  is  that  which  directs,  that  after  the  produce  of  any 

prize  shall  be  divided  into  eight  equal  parts,    ^'  the  captain 

**  and  captains  of  any  of  our  said  ships  and  vessels  of  war^  who 

**  shall  be  actually  on  board  at  the  taking  of  any  prize,  shall 

<'  have  three-eighth  parts ;  but  in  case  any  such  prize  shall  be 

•*^  taken  by  any  qf  our  ships  or  vessels  of  war  under  the  com- 

.^*  mand  of  a  flag  or  flags,  the  flag-oiBcer  or  oSicers,   being 

.'*  actually  on  board,  qr  directing  and  assisting  in  the  capture, 

><  shall  have  one  of  the  said  three- eighth  partSf   the  said  one 

<<  eighth  part  to  be  paid  to  such  flag  or  flag-ofiicers  in  such 

^'proportions,  and  subject  to  such  regulations  as  are  herein- 

.**  after  mentioned." 

Under  this  clause,  the  deceased  commodore  was  entitled  to 
•one  eighth  of  the  prize  in  dispute,  since  the  giving  orders  is  a 
direction  and  assistance.  Having  given  the  order,  lie  was  ei>- 
tilled  to  all  the  beneficial  consequences  of  it  His  personal  pre- 
sence was  not  necessary.  Captains  by  this  clause  must  be 
actually  on  board  at  the  time  of  the  capture,  otherwise  they 
have  no  right  to  share  in  the  prize ;  but  the  direction  as  to  flag- 
oflBcers  is  in  the  diijunctive;  they  must  be  either  on  board,  or 
assisting  and  directing,  and  the  only  way  of  assisting  and  di- 
recting where  the  flag-officer  is  not  on  board,  is  by  giving  orders. 

The  next  clause  to  be  considered  is  that  which  is  in  the  fol- 
lowing terms,  '*  We  do  hereby  will  and  direct,  that  the  follow- 
*<  ing  regulations  shall  be  observed  concerning  the  one  eighth 
*^  part  herein  before  mentioned  to  be  granted  to  the  flag,  or 
**  flag-officers  who  shall  actually  be  on  board  at  the  taking  of 
}*  any  prize,  or  shall  be  directing  or  assisting  therein ;  first,  that 
**  a  flag-officer  commander-in-chief,  when  there  is  but  one  flag^ 
*^  officer  upon  service,  shall  have  to  his  own  use  the  said  one-  [  263  ] 
*^  eighth  part  of  the  prizes  taken  by  ships  and  vessels  under  his 
:*<  command :  Secondly,  That  a  flag-officer  sent  to  command  at 
**  Jamaica^  or  elsewhere,  shall  have  no  right  to  any  share  of 
*^  prizes  taken  by  ships  or  vessels  employed  there,  before  he 
**  arrives  at  the  place  to  which  he  is  sent,  and  has  actually  taken 
**  upon  him  the  command :    Thirdly,  That  when  an  inferior 

«  flag. 
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1 789.     ^  flag-oiBcer  is  sent  out  to  re-inforce  a  •  superior  flag-officer  aft 

, "  Jamaica  or  elsewhere,  the  superior  flai^-officer  shall  have  no 

J0HN8TONX        ,  ^     .  .  fgf 

agoMMt      ^*  right  to  any  share  of  prizes  taken  by  the  inferior  fiag-oincer, 

Wambt-    „  before  the  inferior  flacr-officer  shall  arrive  within  the  limits 

80K.  » 

*'  of  the  command  of  the  superior  flag-officer,  and  actually  re- 
**  ceive  some  order  from  him.  Fourthly,  That  a  chief  Jlag" 
^  officer  returning  home  from  Jamaica  or  elsewhere,  shall  have 
**  no  share  of  the  prizes  taken  by  the  ships  or  vessels  left  behind 
**  to  act' under  another  command.^^  Now  these  clauses  were  evi- 
dently designed  to  prevent  disputes  between  two  flag-officers, 
respecting  the  one-eighth  part;  but  the  present  question  is  be- 
tween a  flag-officer  and  a  captain,  whether  the  captain  shall  re- 
ceive three-eighths,  or  only  two,  and  the  flag-officer  the  remain- 
'  ing  third.  But  by  the  usage  of  the  navy,  and  the  fair  construc- 
tion of  the  former  part  of  the  proclamation,  a  captain  is  only 
to  have  the  whole  three-eighths,  when  he  does  not  act  under 
the  command  of  a  flag-officer,  but  receives  his  orders  imme- 
diately from  the  Admiralty,  or  when  he  takes  a  prize  in  pursu- 
ance of  a  plan  formed  by  himself.  But  allowing  the  latter 
clauses  of  the  proclamation  to  be  applicable  to  the  present  case, 
they  are  clearly  in  favour  of  the  Plaintifi.  A  flag-officer  coming 
new  on  a  station  has  no  right  to  any  share  of  prizes  taken  by 
ships  on  that  station,  before  he  actually  arrives  and  takes  upon 
him  the  command.  The  reason  of  this  exclusion  must  be,  that 
he  has  not  been  assisting  or  directing,  by  giving  orders.  In 
other  cases  the  right  is  vested  from  the  time  of  giving  the  orders. 
By  the  fourth  regulation  a  flag-officer  returning  home,  is  to  have 
no  share  in  prizes  taken  by  ships  left  behind  under  another  com" 
-mand.  But  when  he  does  not  leave  the  ship  under  another 
command,  (as  in  the  present  case,)  then  his  right  is  not  taken 
away:  unless  he  were  entitled  by  the  other  clauses,  this  restric- 
tion would  be  superfluous.  If  the  right  of  the  flag-officer  were 
divested  merely  by  quitting  his  station,  it  would  be  absurd  to 
specify  the  case  of  leaving  ships  behind  under  another  command. 
By  the  course  of  the  navy,  a  captain  once  under  the  command 
f.  £64  ]  <>f  A  flag-officer  continues  so  till  another  is  appointed.  Here 
the  words  **  another  command''  must  be  taken  to  mean  the 
command  of  another  flag-officer. 

But  in  truth  these  clauses  relate  only  to  questions  between 
two  flag-officers.  It  /ippears  from  a  search  made  in  the  offices, 
tliat  before  tlie  year  171^4  the  proclamations  in  time  of  war 

contained 


Maeokxu 
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contained  no  particular  regulations  respecting  the  share  of  flag-     1 789. 

officers,  which  then  stood  upon  the  general  rule.    In  that  year,    * 

regulations  were  inserted.  The  first  was  the  same  as  that  in  agftmti 
the  present  proclamation :  the. second,  that  no  flag-officer  sent 
out  should  have  any  share,  &c*  '*  before  he  arrived  within  the 
**  limits  of  his  command" :  the  third,  similar  to  the  second,  with 
regard  to  an  inferior  flag-officer  sent  out  to  reinforce  a  superior : 
the  fourth,  that  a  chief  flag-officer  returning  home  should  have 
no  share  in  prizes  taken  **  by  ships,  &c.  left  behind  at  Jamaica 
*^  or  elsewhere  after  he  was  got  out  of  the  limits  of  his  com- 
^  mand."  In  the  year  1756,  these  regulations  were  altered 
pursuant  to  a  representation  from  the  Lords  of  the  Admiral^, 
to  whom  the  matter  was  referred  by  an  order  of  the  King  in 
council,  to  the  form  in  which  they  stand  at  present  In  the 
second  article,  instead  of  the  words  **  before  he  arrives  uithin 
**  the  limits  qf  his  command^*  were  inserted  **  before  he  arrives 
**  at  the  place  to  which  he  is  sent,  and  actually  takes  upon  him  the 
**  command^*  To  the  third  article,  were  added  **  before  they 
(the  inferior  flag-officers)  **  actually  receive  some  order  from 
**  him"  (the  superior).  In  the  fourth  article,  instead  of  the 
words  '<  ships  left  at  Jamaica  or  elsewhere^  after  he  is  got  out  qf 
**  the  limits  qf  his  command,**  were  inserted,  **  ships  left  behind 
**  to  act  under  another  command***  This  comparative  view  clearly 
shews,  that  these  regulations  were  designed  merely  to  prevent 
disputes  between  flag-officers,  where  one  was  going  out,  and  the 
other  coming  home,  respecting  the  limits  of  their  respective 
commands,  when  they  were  in  such  and  such  latitudes,  and 
that  in  the  year  1756,  a  more  pointed  description  was  given  to 
the  regulations,  as  they  stood  in  1744,  which  was  adopted  in 
the  present  proclamation,  but  which  does  not  include  the  pre- 
sent case,  there  being  no  other  commander  on  the  Lisbon  station, 
after  Commodore  Johnstone  had  quitted  it.  In  the  case  of  Tay^ 
lor  v.  Lord  H.  Paulett  {a),  it  was  decided  that  the  Plaintifr, 

who 

(a)  Ti^hr  r.  Lord  H.  Paulett,  at  i^tft  Prius  1759. 
Thk  was  an  action  for  money  had  and  recdved  by  the  Defendant,  as  the 
admiral's  share  of  a  prizey  taken  by  the  Plaintiff's  ship,  which  sailed  from 
7%e  Downs  on  a  cruise  under  orders  from  Defendant,  who  commanded  as 
admiral  on  that  station.  The  ground  of  the  action  was,  that,  before  the  prize 
was  taken,  the  Defendant's  command  was  determined,  he  being  superseded 
*by  Admiral  SmjUh* 

Admirals  Boscawen  and  Knowki  were  called  as  witnesses  to  prove  the  dis- 
cipline 


966  CASES  IN  TRINITY  TERM 

1 789.     who  was  in  similar  circumstances  with  captain  Mann^  could  not 

J  KNSTovi  '®*^°^^'^*    ^^  ^^^  ^5®  ^^  P^g^  V.  White  {a\  die  prize  was  taken 

agnmt'    after  Admiral  Pigpt  had  arrived  within  the  limits  of  his  com- 

Mw!^    mand  in  America^  and  actually  superseded  Admiral  Digby. 

That  case  was  therefore  within  the  letter  of  the  proclamation, 

and  cannot  be  applied  to  the  present. 

It  was  argued,  on  the  part  of  the  Defendant,  that  the  com- 
modore could  only  be  entitled,  if  at  all,  under  the  general  clause 

which 

cipline  of  the  navy,  in  regard  to  the  determination  of  an  officer's  command. 
— ^They  both  agreed,  that  where  an  admiral  detaches  a  ship  from  his  squadron, 
upon  intelligence  which  he  had  himself  received,  and  to  execute  a  plan  not 
prescribed  to  him  by  the  Admiralty,  but  formed  by  himself,  though  he  should 
be  superseded  before  that  ship  had  finished  her  cruise,  he  continues  answer- 
able for  her,  and  she  does  not  become  under  the  charge  of  the  admiral  who 
succeeded  him,  till  she  has  rejoined  the  squadron :  and  in  such  a  case  they 
both  seemed  to  think  that  the  admiral  who  was  accountable  for  the  ship, 
was  entitled  to  the  prize  money.  But  if  the  ship  was  detached  by  an  admiral, 
in  consequence  of  particular  orders  to  him  from  the  Admiralty  to  send  one 
to  such  a  station,  or  on  a  particular  service  named,  the  admiral  had  no  fur- 
ther charge  of  the  ship,  than  while  he  was  actually  in  command,  but  when 
he  was  superseded,  transferred  it,  as  he  did  his  standing  orders,  to  the  admiral 
who  succeeded :  and  that  the  admiral  upon  the  command  at  the  time  of  the 
capture,  was  entitled  to  the  prize-money,  notwithstanding  the  captain  taking 
•the  prize  had  recdved  no  order  from  him. 

Lord  Man^SM  had  no  doubt  upon  the  words  of  the  proclamation  for  the 
distribution  of  prizes,  that  the  Plaintiff  could  have  no  title  to  recover,  b^ 
cause  there  never  was  an  interval  in  which  his  ship  was  not  under  the  com- 
mand of  an  admiral ;  and  therefore,  though  it  might  be  a  question,  whether 
the  share  of  an  admiral  belonged  to  Admiral  Smith,  or  to  the  Defendant,  yet 
without  doubt  the  Plaintiff  was  not  entitled  to  it.  His  counsel  did  not  ae- 
cept  Lord  Mansfield*^  ofier  of  a  case  made  for  the  opinion  of  the  Court,  but 
rather  permitted  him  to  be  nonsuited. 

(a)  Pigot  V.  White,  Easter  25  Geo.  3.  B.  R.  # 

This  was  an  action  of  assumpsit  for  money  had  and  received,  to  the  use  of 
the  Plaintiff  At  the  trial  a  case  was  reserved,  which  was  in  substance  as 
follows:  that  Admiral  Highy  was  in  Jtdy  1782,  commander  on  the  North 
American  station;  that  on  the  7th  September,  Admiral  Pigot  superseded  Ad- 
miral Digby,  and  took  him  under  command;  before  which  time  Admiral 
Dighy  had  sent  out  cruizers,  which  after  that  date  took  several  prizes.  The 
question  was^  whether  Admiral  Pigot  was  entitled  to  a  share  of  these  prizi^ 
as  commander-in-chief? 

Lord  Man^ld,  I  certainly  at  the  trial  did  not  hint  which  way  my  opinion 
was,  oat  of  respect  to  the  contending  parties,  and  the  value  of  the  thing;  I 
told  them  I  would,  if  they  pleased,  make  a  case  of  it.  I  have  not  a  particle 
.of  doubt.  In  many  ewes  of  priz^  the  value  of  the  prize  in  question,  and  the 

hardship. 
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which  gave  one  of  three-eighths  to  a  flag-officer,  where  the  1789. 
price  was  taken  by  a  ship  under  the  command  of  a  flag-officer;  .~~ 
there  was  nothing  in  the  subsequent  clauses  which  could  give  agtiina 
it  iiim ;  *  that  his  command  on  the  Lisbon  station  could,  not  be  ^^''' 
understood  to  have  continued  till  the  time  of  the  capture,  as  r  •  £5g  i 
he  bad  accepted  another,  and  the  duties  of  both  together  were 
incompatible.  Dyer  159.  197*  It  was  like  an  office  by  writer 
patent,  which  ceases  on  the  acceptance  of  another.  If  a  sheriff 
issue  his  warrant  to  the  bailiff  to  execute  a  writ,  and  before 
execution  a  new  sheriff  be  appointed,  the  bailiff  is  under  the 
direction  of  the  latter.  If  the  judge  of  one  court  be  removed 
to  anotlier,  and  before  his  removal  make  an  order,  such  order, 
though  executed,  is  not  considered  as  being  under  his  particular 
direction.  The  object  of  the  proclamation  was  to  encourage 
the  captors  actually  on  board,  by  giving  them  the  prizes.  There 
must  be  either  an  actual  or  constructive  presence  to  entitle  an 
officer  as  a  captor.  But  in  the  present  case  there  could  be 
neither,  the  commodore  having  no  authority  over  captain  Mann^ 
at  the  time  of  the  capture.  His  command  must  have  ceased, 
eitlier  oi:  the  IQth  of  January  when  his  new  commission  was 
made  out,  or  on  the  dd  oS  February  when  he  received  it.  From 
that  time  captain  Mann  acted  as  the  immediate  officer  of  the 
Admiralty,  to  whom  he  was  amenable.  The  express  words  of 
the  proclamation,  are  **  under  the  command  of  a  flag-officer," 
but  if  a  flag-officer  be  entitled  under  this  clause,  after  he  has 
quitted  the  former  command  and  taken  another,  he  would  with 
equal  reason  be  entitled  to  the  end  of  the  war,  or  if  he  were 
disgraced ;  or  his  executor  if  he  died  after  giving  orders,  but 
before  the  capture.  The  4th  clause  does  not  imply  that  another 
flag-officer  must  be  left  id  command :  another  command  means 
a  different  command,  that  of  the  senior  captain  left  behind,  was 

bardibip,  have  occasioned  authoritatiye  explanations  by  the  King.  But  in  a 
case  like  the  present,  there  was  no  doubt  from  the  beginning,  but  that  the 
admiral  in  command  was  always  entitled  to  a  share.  Formerly  indeed,  the 
moment  an  admiral  was  appointed  to  a  command,  he  shared  in  all  prizes 
taken  on  that  station,  even  before  he  joined.  But  that  is  altered,  for  they 
cannot  now  have  a  share  of  prises  till  they  come  within  the  limits  of  their 
command.  It  is  no  matter  who  gave  the  orders  or  who  sent  them  out*  The 
Plaintiff  was  commander-in-chief  at  the  time  the  prizes  were  taken,  and  there- 
fore he  is  certainly  entitled  to  the  prize-money. 
The  three  other  Judges  were  of  the  same  opinion. 

Postea  to  the  PlamtilE 

sufficient 
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1789.     sufficient  to  answer  such  a  description.    It  was  not  necessary 

that  another  fiag*officer  should  be  appointed,  to  put  an  end  to 

agamu     the  command  of  the  deceased  on  the  Lisbon  station ;  that  was 
^^^^    effected  by  his  appointment  to  the  expedition  against  the  Cape 
of  Good  Hope.    Where  a  flag*officer  quits  his  station  to  return' 
home»  the  command  devolves  on  the  senior  captain ;  but  if  it 
be  thus  when  he  is  returning  from  his  station,  it  must  be  so 
when  his  command  is  actually  determined.    As  to  the  case  of 
Taylor  v.  Lord  /£  Patdettj  if  commodore  Johnstone  had  been 
suspended  as  Lord  H.  Patdett  was,  the  officer  succeeding  him 
Would  have  been  entitled,   but  here  there  was  no  other  ap- 
pointed.   That  case  therefore  is  not  in  point     The  case  of 
Pigot  V.  White  proves  that  a  flag-officer  is  not  entitled  to  a 
prize  merely  by  giving  an  order  to  cruize.    There  Admiral 
t  ^67  ]    Digby  had  given  the  order,  but  Admiral  P^ot  had  a  right  to 
the  flag-officer's  share  of  the  capture. 
It  was  replied. 

That  though  the  right  of  the  deceased  commodore  depended 
on  the  former  clause  in  the  proclamation,  yet  the  subsequent 
regulations  might  be  called  in  to  explain  it.  There  are  but 
two  ways  in  which  a  command  or  office  at  common  law  once 
i^ested  can  determine:  the  first  is,  by  direct  revocation;  the 
second,  by  the  acceptance  of  another  incompatible  with  it  In 
the  present  case,  the  two  commands  were  not  incompatible. 
A  general  has  often  the  command  of  two  divisions  of  an  army 
at  the  sape  time.  So  the  command  of  two  fleets,  though  it 
may  be  inconvenient,  is  not  in  its  nature  repugnant.  The 
command,  then,  of  the  commodore  on  his  former  station  did  not 
expire  merely  by  his  being  appointed  to  another.  If  an  officer 
dies,  or  is  killed  in  battle  after  giving  orders,  he  is  considered 
>^  as  a  captor  with  respect  to  a  share  in  the  prize,  and  his  execu- 

tors are  intitled.  In  such  case,  the  command  is  determined, 
and  yet  the  right  attaches.  If  captain  Mann^  not  having  any 
other  orders,  had  disobeyed  those  given  by  the  commodore, 
he  would  have  been  amenable  to  a  court-martial ;  but  if  the 
command  was  at  an  end,  he  could  not  be  answerable  for  dis- 
obedience to  an  officer  whose  authority  did  not  exist.  Obedi- 
ence'and  command  arc  co-relative  terms ;  if  the  order  affected 
captain  Mann^  his  obedience  was  to  the  commander  who  gave 
it.  The  words  "  other  command  "  in  the  fourth  clause  cannot 
-mean  that  of  a  senior  captain,  since  if  that  were  the  construe- 

lion. 
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tion,  the  clause  would  be  absurd,  as  no  case  could  exist  where    *  1 789. 

a  ship  would  not  be  under  another  command ;  they  must  there-   ,' ^ 

fore  mean  the  command  of  another  flag-officer.     In  the  case  of     agamti 
Pigoi  V.   White  it  was  expressly  stated  that  Adrairar  Pigo/    ^^.**' 
had  taken  Admiral  Dighy  under  his  command  before  the  prize 
was.  n^ade:   there  Admiral  Pigot  was  the  other  flag-officeiu 
Here  there  was  no  other  flag-officer  appointed,  therefore  cap- 
tain Mann  was  not  left  to  act  under  '*  another  command." 

On  this  day  judgment  was  given  by 

.Lord  LouoHBORouGH,  who,  after  stating  the  case  reserved, 
proceeded  as  follows : 

.  On  the  argument  it  was  contended  in  behalf  of  the  Plaintifi^, 
that  the  late  commodore  Johnstone  was  intitled  to  one-eighth . 
part  of  the  prize  taken  by  captain  Mann,  under  that  clause  of 
•the  proclamation  which  gives  such  share  to  the  flag-officer  who 
.should  be  actually  on  boards  or  directing  and  assisting  in  the  [  268  3 
capture.  It  was  also  contended  that  the  regulation  respecting 
a  flag^fficer  returning  home  was  applicable  to  this  case,  and  in 
favour  of  the  Plaintifi*  That  regulation  is,  that  where  a  flag- 
officer  is  sent  out  to  command  on  any  station,  he  shall  have  no 
share  of  any  prize  taken  by  ships  employed  there,  before  he 
arrives  at  the  place  to  which  he  is  sent,  and  actually  takes  upon 
him  the  command ;  and  that  a  flag-officer  returning  home  shall 
have  no  share  of  the  prizes  taken  by  the  ships  or  vessels  left 
behind  to  act  under  another  command.  But  it  was  said,  that 
as  the  order  was  given  by  commodore  Johnstone^  and  as  the 
cruize  began  under  his  command,  and  no  other  flag-officer  ap- 
pointed to  succeed  him,  his  command  must  be  understood  to 
have  continued  while  the  capture  was  made,  and  therefore  the 
Plaintifi^  was  intitled  to  recover.  On  the  part  of  the  Defendant 
it  was  argued,  that  by  the  clause  of  the  proclamation  under 
which  the  right  of  captain  Mann  attached^  three-eighths  of  all 
prizes  were  given  to  the  captain  on  board  at  the  time  of  the 
captut^,  with  an  exception  only  of  the  case  of  a  flag-officer 
'bdng  actually  on  board,  or  directing  and  assisting  in  the  cap- 
ture, who  in  ^uch  case  was  to  have  one  of  those  three-eighths ; 
and  therefore  to  give  a  flag-officer'any  title  to  such  share,  it  was 
necessary  that  the  -ship  should  be  actually  under  his  command 
at  the  time  of  the  capture ;  but  where  he  had  quitted  the  com- 
mand, he  could  not  be  intitled. 

lam 
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I  am  to  declare  the  opinion  of  the  Court,  that  under  the  pro^ 
clamation  captain  Mann  had  a  right  to  the  whole  three-eighths. 
To  intitle  any  other  person,  it  was  necessary  that  two  things 
should  concur,  namely,  that  both  the  order  should  be  given, 
and  the  capture  made  under  the  actual  command  of  a  flag- 
officer,  though  it  need  not  be  under  the  same  flag.  The  question 
then  is,  whether  the  commisHion  sent  from  the  Admiralty  on  the 
I9th  of  January  to  Mr.  Johnstone,  appointing  him  to  tak^ 
another  command,  did  not  amount  to  a  determination  of  his 
command  on  the  Lisbon  station  ?  On  this,  our  opinion  is,  that 
by  fair  and  natural  presumption,  though  it  does  not  follow  a^ 
a  strict  necessary  consequence,  when  the  Admiralty  gives  an 
order  to  an  officer  to  go  to  the  Westward,  who  before  com* 
manded  to  the  Eastward,  all  his  former  duty  ceases,  unless 
there  is  some  special  reason  to  prove  the  contrary,  from  the 
time  he  accepts  the  other  command.  We  therefore  think,  ia 
%he>  present  case,  that  as  the  prize  was  taken  when  commodore 
Johnsione  was  not  commander  on  that  station,  there  most  be 

Judgment  for  the  Defendants 


C269] 

.ImmSM. 


Id  order  to 
diieonUnue 
an  efUte^ 
tan,  it  is  no- 
ceiary  that 
the  party 
diarontinu- 
iag  ibould 
be  actuaUy 
aciacdby 
force  of  the 
CBta&(a}. 


•  Driver  on  the  several  Demises  of  Burton  against 

HussET  and  others* 

TN  ejectment,  a  case  was  reserved  for  the  opinion  of  the 
Court,  the  material  part  of  which  stated,  that 

By  a  marriage^settlement,  Mary  Burton  was  tenant  for  life 
of  the  premises  in  question,  remainder  to  Richard  Williams 
(the  intended  husband,)  for  life,  remainder  to  trustees  to  pre> 
serve  contingent  remainders,  remainder  to  Sarah  Bishop  (the 
intended  wife,)  for  life,  in  bar  of  dower,  &c.  remainder  to  the 
first  and  other  sons  of  Richard  WtUianu  and  Sarah  Bishop^  in 
tail  male,  remainder  to  their  daughters  as  tenants  in  comiooD 
in  tail  general,  remainder  to  Mary  Burton  injee* 

The  marriage  took  e£Pect,  and  some  time  afterward,  Hemy 
Burton,  the  husband  of  Mary  Burton,  joined  with  her  in  levy- 
ing a  fine  sur  cognizance  de  droit  tantum  with  release  and  war* 


(a)  [Accord.  Doc,  dem.  Jones,  v.  Jones,  1  B.  and  C.  838.] 


ranty 
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ranty  of  her  remninder  in  fee^  to  her  use  for  life,  remainder     I789L 

to  the  use  of  the  heirs  of  her  body  by  the  said  Henry  Burtptty     r ' 

or  any  future  husband  in  tail  general,  remninder  to  Henry  agahut 
Burfan  in  fee.  Richard  Williams  died  in  the  life-time  of  Sarah  ^"""^ 
(Bishop J  his  wife,  but  left  Ao  issue.  Henry  Burton  also  died 
without  leaving  issue,  having  devised  all  his  estates,  &c.  what- 
ever, to  Michael  Burton^  his  brother  and  heir  at  law,  under 
whom  the  lessor  of  the  Plaintiff  claimed.  Afterwards  Mary 
Burton  and  Sarah  Williams^  (late  Bishop^)  joined  in  levying  a 
fine  aur  cognizance  de  droit  come  ceo^  S^c.  of  the  premises,  to  the 
use  oF  certain  persons  in  fee,  under  whom  the  Defendant 
claimed. 

On  this  case,  a  doubt  was  suggested,  whether  the  estkite  tail^ 
which  Maty  Burton  took  by  the  fine  swr  cognizance  de  droit 
tantian  was  not  discontinued  by  the  fine  sur  ct^izance  de  droit 
come  ceOf  4*^.,  and  the  remainder  over  to  Henry  Burton^  dU 
vested  and  turned  to  a  mere  right,  so  as  to  take  away  the  right 
of  entry,  and  put  the  plaintiff  to  the  necessity  of  bringing  a  real 
action* 

But  on  a  subsequent  day,  it  was  admitted  by  the  counsel  for 
Defendants  (Serjts.  Adair  and  Runningioni)  that  as  Mary  Bur^ 
ton  was  tenant  for  life  under  the  settlement,  when  she  joined  iti 
levying  the  fine  sur  cognizance  de  droit  come  ceOj  SfC*  there  was  lio 
discontinuance  of  the  estate-tail  in  remainder.  On  this  point, 
it  was  stated  at  the  bar,  and  assented  to  by  the  bench,  as  a  settled 
rule  of  law,  that  in  order  to  work  a  discontinuance  of  an  estate- 
tail,  it  is  necessary  that  the  party  discontinuing  should  be  ac-  [  270  ] 
tually  seised  by  force  of  the  entail.  Xi//.  5.  637. ^^Bredon^s 
Case,  1  Cd.  7^.— Earl  of  Clanricard^s  Case^  Hob.  273  (a). 
Stephens  v.  Britteridge^  1  Leo.  S4.— 1  Roll  Jbt.  634.-^00^^ 
Ten.  in.— Cruise  on  Fines^  254^  255. 

(•)  S.  C.  9  Dam.  577.     J^ThoniMRtjia. ««.    i  OdnC  88. 
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Monday,  Thc  Dukc  of  St.  AlBAN*S  fltgfflTlW^/  ShORE. 

June  29M. 

Where  in  ar-  ,¥\-EBT  for  500/.  the  penalty  of  articles  of  agreement. 
**^iwment  '^^®  declaration  stated  the  agreement  to  have  been  made 

under  ape-  between  the  Plaintiff  and  Defendant  on  the  SOth  of  March 
are*mut^  1787,  by  which  the  Defendant  was  to  purchase  of  the  Plaintiff 
coyenante  ^  certain  farm  with  the  appurtenances,  together  with  an  acre 
and  ^.  to  do  and  half  of  boggy  land,  at  the  price  of  2594/.  which  was  to  be 
^Jj[^J^^  paid  at  Ladtf'day  then  next,  in  the  following  manner;  the 
covenant  Plaintiff  was  to  accept  of  a  conveyance  and  surrender  of  certain 
Ike  niok  ^  copyhold  and  leasehold  premises  of  the  Defendant,  at  the  price 
conndera^  q(  iggQ/.  (to  be  deducted  from  the  before-mentioned  sum  of 

on  each  ndeg 

to  an  action  2594/.)  the  Defendant  to  convey  those  premises  at  the  expense 
the^X  of  the  Plaintiff  unless  a  fine  should  be  necessary,  the  expense 
brought  by  of  which  the  Defendant  was'to  pay ;  and  the  Plaintiff  to  make 
B.  ^w^  A  good  title  to  the  Defendant  at  his  (the  Defendant's)  expense, 
count  of  the  unless  a  fine  or  recovery  should  be  necessary,  for  which  the 

non-per-  , 

formance  of  Plaintiff  was  to  pay,  who,  on  executing  the  conveyances,  was  to 
may^rfL  ^®^®^^®  ^^®  ^est  of  the  purchase-money.  JM  timber  treeSf  elmSf 
bar  a  breach  and  mUow  treeSj  xohich  then  were  upon  aw/  of  the  above  estates^ 
%fe9^  ^  to  be  fairly  valued  by  two  appraisers^  and  the  prices  and  values 
^^!h*  ^^h.  ^^^^  be  paid  by  the  respective  purchasers  of  the  estates  at  the 
considen^  time  before  mentioned :  the  rents  of  the  respective  estates  to  be 
**°°*whcre  received  by  the  owners  till  the  Mth  of  March  then  next.  It 
f^ln  articles  of  was  also  agreed,  that  in  case  the  Plaintiff  should  not  be  enabled 
^^^^    to  make  a  good  title  to  the  said  estate  before  the  said  24th  of 

^'^''amed  ^^^^^*  ^^*^  agreement  should  be  void.  And  although  the 
that^.  the^  Plaintiff  had  done  and  performed  every  thing  on  his  part,  &c. 
t^e'inwf  yet  protesting  that  the  Defendant  bad  not  done  any  thing  on 
of  payment,  his  part,  &C.  **  in  *fact,.  the  said  duke  saith,  that  he  the  said 
anM^of^er  **  duke  always  from  the  time  of  the  making  of  the  said  articles 

liBdi  be-  ■    f 

Ifmgmg  to  B*  the  buyer,  and  it-  wai  also  agreed  that  aU  timber  trtet  whick  were  then  ttpdn  any  ^the 
^iates  thotdd  be  valued  by  apjiraiters,  andpaidjbr  by  the  retpet^aoe  purduuen  at  a  giTcn  time;  to  an 
action  of  debt  by  ji.  against  B.  for  the  penalty,  on  his  refusd  to  complete  the  purchase,  B,  may  plead, 
that  A,  before  the  time,  cut  down  a  certain  number  of  trves,  and  thereby  rendered  himself  unable  ta 
perform,  and  it  was  impossible  for  htm 'to  perform  the  agreement.  To  intitle  himself  to  the  penalty, 
the  FlaintiiT roust  shew  a  strict  performance  on  his  part.  Qv.  A.  having  coTenanted  to  make  a  good 
title  to  B.  at  his  expence  whether  it  be  a  good  averment,  that  J.  was  eapaNe,  ready  and  vnlBng  to 
make  a  good  titles  if  B.  would  have  prepared  the  conveyances  (a)  ?  Qu.  Also  whether  a  breach  waa 
well  assigned,  statitag  that  B,  did  not,  nor  wotdd  accept  the  title ;  whether  it  ought  not  to  have  8hewn» 
that  A.  tendered  a  good  title  to  him,  which  he  refused  (b)  ? 

[•£71] 

id)  [Feny  v.  WtlKam,  8  Taunt  62.     1  B.  Moore,  498.  S.  CJ 
"    [PhUhp*  V.  Fieldhig,  pott.  vol.  ii.  p.  133,  and  the  note  there.] 
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''  of  agreement,  until  and  upon  the  said  24th  day  of  March  1 7B9. 
"  next  ensuing  the  date  thereof,  and  always  since  hath  been  DukTof 
**  and  is  capable^  ready  and  willing  to  make  a  good  title  to  the  Sl  Albavi 
**  said  William  Shore^  of  the  said  farm  and  premises,  and  boggy  ^oax. 
*^  land  so  agreed  to  be  purchased  by  the  said  William  Shore  as 
**  aforesaid,  and  to  execute  and  cause  to  be  executed,  necessiiry 
*^  and  proper  conveyances,  and  assurances,  of  the  said  farm, 
"  and  premises,  and  boggy  lands,  to  the  said  William  Shore, 
'*  if  the  said  William  Shore  would  have  drawn  and  prepared  the 
<<  same  for  execution,  according  to  the  form  and  effect  of  the 
'<  said  articles  of  agreement,  to  wit,  at  Hanvoorth  aforesaid : 
*^  And  the  said  duke  avers,  that  he  the  said  duke,  before  the 
''  25th  day  of  March,  being  Lady-day  1788,  to  wit,  on  the 
*'  22d  day  of  March  a.  d.  1718,  at  Hanxoofih  aforesaid,  gave 
'<  notice  to  the  said  William  Shore,  that  he  the  said  duke  was 
'*  ready  and  willing  at  any  time,  to  make  a  good  title  to  the  said 
**  William  Shore,  of  the  said  farm,  and  premises,  and  land,  so 
<*  agreed  to  be  purchased  by  the  said  William  Shore,  and  to 
'*  execute  and  cause  to  be  executed  proper  deeds,  conveyances, 
**  and  assurances,  for  that  purpose,  if  the  said  William  Shore 
*'  would  prepare  the  same,  he  the  said  duke  then  and  there 
**  being,  BXid  siWlheing  enabled  to  make,  and  capable  of  making, 
*^  a  good  title,  to  the  said  William  Shore,  of  the  said  farm,  and 
<<  premises  and  land,  according  to  the  form  and  effect  of  the 
'<  said  articles :  yet  the  said  William  Shore  did  not,  nor  would, 
^  on  or  before  the  said  24th  day  of  March  next  ensuing  the  date 
*'  of  the  said  articles  of  agreement,  nor  hath  he  at  any  time 
*<  VilYi^it^  drawn  or  prepared,  or  caused  to  be  drawn  or  prepared 
((  to  be  executed  any  deed,  conveyance  or  assurance  whatsoever, 
<<  of  the  said  farm,  and  premises,  and  lands  mentioned  in  the 
'*  said  articles  of  agreement,  and  so  agreed  to  be  purchased  by 
<*  the  $aid  William  Shore  as  aforesaid,  nor  did,  nor  would  pay 
•*  the  said  purchase^money,  or  any  part  thereof,  nor  did,  nor 
^'  would  accept,  the  said  title,  according  to  the  said  articles  of 
"  agreement;  but  on  the  contrary  thereof,  the  said  William 
**  Share  hath  wholly  neglected  and  refused,  and  still  doth  neg* 
^*  led  and  refuse  to  draw  or  prepare  any  deed,  conveyance,  or 
*^  assurance  of  the  said  farm,  premises,  and  land,  unto  the  said 
*^  William  Shore,  or  to  pay  the  said  purchase-money,  or  any 
*'  part  thereof,  or  in  any  wise  to  carry  the  said  articles  into 
^  execution,  contrary,  &c." 
VOL.  I.  w  Plea 
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Plea — ^^  That  the  said  duke  was  not  capable^  ready^  and 
willing  to  niake^  nor  could  he  the  said  duke  make  a  good 
title  to  the  said  William  of  the  said  farm  so  agreed  to  be  pur- 
chased, according  to  the  tenor  and  effect  of  the  said  agree- 
ment, &c.  And  for  further  pica,  &c.  that  after  the  making 
of  the  said  agreement,  and  before  Lady-day  then  next  follow- 
ing, to  wit,  on  the  20th  of  March  a.  d.  1788,  the  said 
duke  cut  dawn  divers^  to  wit^  500  of  the  said  timber  treeSf  500 
of  the  said  elms,  and  500  of  the  said  voilUm  treeSy  in  the  said 
declaration  and  agreement  respectively  mentioned,  and  by 
the  said  agreement  agreed  to  be  valued  and  paid  for  as  in  the 
said  agreement  is  mentioned,  whereby  the  said  duke  disabled 
himself  from  "performing^  and  it  became^  and  was  impossiblefor 
him  to  perform  and  fulfill  the  said  articles  of  agreement  on  his 
part,  &c.  for  which  reason^  he  the  said  William  declined  and 
refused  to  carry  the  said  articles  into  execution  on  his  partr  as 
he  lawfully  mighty  ^c.'* 
Replication, — Issue  on  the  first  plea,  and  general  demurrer 
to  the  second.     Joinder  in  demurrer. 

This  was  argued  in  Hilary  term  last,  by  Lawrence^  Serjt.,  for 
the  Plaintiff,  and  Bond^  Serjt.,  for  the  Defendant,  and  a  second 
time  in  Easter  term,  by  Le  Blancy  Serjt.,  for  the  Plaintiff,  and 
Marshall,  Serjt ,  for  the  Defendant.  ,     . 

The  arguments  in  support  of  the  demurrer  were  in  substance 
as  follow: 

The  articles  of  agreement  in  this  case  divide  themselves  into 
two  branches.  First,  That  the  Defendant  was  to  purchase  of 
the  plaintiff  a  farm,  &c.  for  2594/.  in  part  of  payment  for 
which  the  Plaintiff  was  to  accept  a  conveyance  of  other  pre- 
mises. Secondly,  That  the  trees  growing  upon  any  of  the 
estates  should  be  valued  and  paid  for  by  the  respective  pur- 
chasers. The  object  of  the  plea  is,  to  shew  that  the  Plaintiff 
having  cut  down  trees  on  his  estate,  was  incapable  of  perform- 
ing his  part  of  the  agreement,  and  therefore  that  the  Defend- 
ant was  not  bound  to  perform  the. other  part.  In  order  to  sup- 
port the  plea,  it  must  be  proved  that  the  matter  contained  in  it 
was  a  precedent  condition,  for  if  it  were  not  such  a  condition, 
the  noo-performance  of  it  cannot  be  pleaded  in  bar.  Where 
one  part  of  an  agreement  is  not  the  consideration  of  the  other, 
non-performance  of  one  part  cannot  be  pleaded  as  an  excuse 
for  the  non-performance  of  the  other.  In  this  case  the  agree- 
ment 
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ment  respecting  the  trees  was  no  part  of  the  consideration  of 
the  act  which  the  Defendant  was  to  perforin,  namely,  to  con- 
vey his  estate,  and  *pay  the  residue  of  the  purchase-money. 
Where  there  are  mutual  remedies,  it  would  be  unjust  that  the 
breach  of  one  covenant  should  be  alleged  as  a  reason  for  the 
breach  of  another,  because  the  damages  arising  from  the  one 
might  be  unequal  to  those  occasioned  by  the  other.  The  case 
of  Boone  v.  Eyre  (a),  was  similar  to  the  present :  there  the 
covenant  was  for  well  and  truly  performing,  &c.  the  breach  was 
non-paymen^  and  the  plea  in  bar,  that  the  Phintiff  was  not 
legally  possessed  of  the  negroes  on  the  plantation.  There  Lord 
Mansfield  mdi  if  the  plea  were  allowed,  any  one  negro  not  be- 
ing the  property  of  the  Plaintiff  would  bar  the  action :  so  here, 
if  this  plea  were  allowed,  any  one  tree  being  cut  down  would  be 
8  bar  to  the  Plaintiff's  demand.  In  Hunlocke  v.  BlackUmef 
2  Sound.  155.  the  terms  of  the  agreement  were  as  strong  as  the 
present,  but  there  a  similar  plea  was  not  allowed.  To  the  same 
effect  also  is  Cole  v.  Shalleiij  3  Lev.  41.     Though  these  were 

(a)  Books  v.  Eybe,  B.  R.  East.  17  Geo.  3.« 

Covenant  on  a  deed,  whereby  the  Plaintiff  conveyed  to  the  Defendant  the 
equity  of  redemption  of  a  plantation  in  the  fVest  Indies,  together  with  the 
itock  of  n^oes  upon  it,  in  consideration  of  500/,  and  an  annuity  of  160/. 
per  annum  for  hu  life ;  and  covenanted  that  he  had  a  good  title  to  the  plan- 
tation, was  lawfully  possessed  of  the  negroes,  and  that  the  Defendant  should 
quietly  enjoy.  The  Defendant  covenanted,  thai  the  Floimiiff  well  and  truly 
perfomting  ail  and  every  thing  therein  contained  on  his  part  to  be  performed,  he 
the  Defendant  would  pay  the  annuity.  The  breach  assigned  was  the  non- 
payment of  the  annmty.  Plea,  that  the  Plaintiff  was  not,  at  the  time  of 
making  the  deed,  legally  possessed  of  the  nq^oes  on  the  plantation,  and  so 
bad  not  a  good  title  to  convey. 

To  which  there  was  a  general  demurrer. 

Lord  Mansfield. — ^The  distinction  is  very  dear,  where  mutual  covenants 
go  to  the  whole  of  the  consideraiion  on  both  sides,  they  are  mutual  conditions^  the 
one  precedent  to  the  other.  But  where  they  go  only  to  a  part,  where  a  breach 
may  be  paid  for  in  damages,  there  the  Defendant  has  a  remedy  on  his  cove- 
nant, and  shall  not  plead  it  as  a  condidon  precedent.  If  this  plea  were  to  be 
allowed,  any  one  negro  not  being  the  property  of  the  Plaintiff  would  bar  the 
action. 

Judgment  for  the  Plaindff f. 
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♦  [SW.  Black.  1519.  8.C.] 

f  [Accord.  Campbell  v.  Jones,  6  T. 

R.  570.  Sitt^  V.  Atkinson,  10  East, 

S95.    Harelock  v.  Geddes,  10  East, 

555.    DaMson  v.  Gwynn,  12  East, 


389.  Storer  v.  Gordon,  3  M.  &  8. 
308.  Fothergill  v.  Walton,  8  Taunt. 
576.  2  B.  Moore,  630,  S.  C.  I 
Saund.  320.  c.  notes.    5th  Edit} 
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]  789.      actions  of  covenant,  yet  the  statute  of  8  &  9  W.  3.  c.  1  i.  has  put  i 

jy^^^^  ^f     actions  of  covenant  and  debt  for  a  penalty  on  nearly  the  same  • 

Si.  Albans  footing,  as  in  neither,  more  than  the  real  damages  sustained  • 

Sw»i.    |£2D  ^'^  recovered. 

On  the  part  of  the  Defendant  three  objections  (a)  were  made 
to  the  declaration.  1st.  That  the  Plaintiff  had  not  shewn  a  suffi- 
cient performance  of  his  part  of  the  agreement  tointitle  him  to. 
bring  an  action  for  the  penalty.  *  The  conditions  in  this  case 
seem  to  be,  what  Lord  Mansfield  calls  **  dependent  conditions^'* 
in  which  the  performance  of  one  depends  on  the  prior  perform- 
ance of  the  other,  and  therefore  till  the  prior  condition  be  per- 
formed, the  other  party  is  not  liable  to  an  action  for  the  non-per- 
formance of  his  part.  DongU  691  (6). — It  is  not  enough  for  the 
[  274  ]  Plaintiff  to  aver  that  he  is  ready  and  willing  to  perform  his  part; 
the  Defendant  is  not  obliged  to  convey  his  estate  to  the  Plain- . 
tiif,  before  the  Plaintiff  conveys  to  him.  Even  in  covenant  to 
recover  damages  for  the  non-performance  of  this  agreement,  the 
Plaintiff  must  have  shewn  that  he  had  actually  done  all  in  his 
power  to  perform  his  part;  but  this  being  debt  for  the  penalty, 
an  action  of  a  more  harsh  nature,  the  Plaintiff  must  shew  a 
precise  performance,  which  is  made  a  condition  precedent.  A 
court  of  equity,  on  the  same  principle,  will  not  decree  a  specific, 
performance  of  an  agreement  unless  the  party  applying  for  the 
decree  has  exactly  performed  his  part.  Wherever  performance 
is  necessary  to  be  averred,  it  must  be  shewn  with  such  cer^inty 
that  the  Court  may  judge  whether  the  intent  of  the  covenant 
be  performed.  5  Com,  Dig.  43.  *  To  make  a  good  title  means 
to  convey  by  a  good  title ;  and  he  who  is  bound  to  convey,  is 
bound  to  prepare  and  tender  such  conveyances  as  are  proper 
to  make  a  good  title  to  the  grantee.  1  Roll.  Abr.  465.  L  S.  2- 
Lev,  f)5.  1  Ventr.  255.  1  Mod.  104.  •  If  it  be  said,  that  the 
Defendant  must  prepare  the  conveyances,  because  he  is  to  pay 
the  expense  of  them,  the  answer  is  that  the  law  is  otherwise. 
*  If  Qothing  be  said  of  the  expense,  it  shall  be  defrayed  by  the. 
grantor.  1  RolL  Abr.  422.  /.  50.  But  where  the  grantee  is  to 
pay  the  costs,  yet  the  grantor  must  prepare  the  conveyances. 
Cro.  Elh.  517.  If  he  be  bound  to  assure  at  the  charge  of  the' 
grantee,  he  must  give  notice  what  sort  of  conveyance  he  will 

(a)  The  objections  made  to  the  de-      borough^  in  giving  judgment,  are  dis- 
claration  by  Mr.  Serjeant  Marthall^      tinguished  by  asterisks, 
which  were  noticed  by  Lord  Lough'         (b)  Last  Edition.^ 

make. 
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make.    Halling^s  Casey  5  Co.  22  L    In  the  present  case,  as  nei-      1789. 
'iher  party  has  done  any  act  towards  conveying  their  respective     ^T    . 
estates,  neither  can  bring  an  action  for  the  penalty.     But  if  it   St  Albams 
should  he  holden  that  the  Defendant  was  bound  to  prepare  the     ^uokI 
conveyances  because  he  was  to  pay  the  expence,  yet  the  Plain- 
tiff has  not  shewn  a  sufficient  performance,  since,  for  any  thing 
that  appears,  a  *fine  might  be  necessary;  and  as  such  fine  was 
to  be  at  the  expence  of  the  Plaintiff,  and  he  was  bound  to  levy  it 
if  necessary,  he  ought  to  have  shewn,  either  that  he  had  levied 
it,  or  tliat  it  was  not  necessary.     But  supposing  the  Defendant 
was  bound  to  prepare  the  conveyance  from  the  Plaintiff,  then 
must  the  Plaintiff  be  bound  to  prepare  the  conveyance  from  the 
Defendant     If  so  *  the  Plaintiff  ought  to  have  stated,  not  only 
that  he  had  offered  to  make  a  good  title  to  the  Defendant,  but 
also  that  he  had  prepared  a  conveyance  from  the  Defendant  to 
iiim,  had  tendered  it  to  the  Defendant  to  be  executed,  and  de- 
manded the  difference  in  value ;  but  that  the  Defendant  had 
neither  prepared  a  conveyance  from  the  Plaintiff  to  him,  exe-    [  275  ] 
cuted  the  conveyance  from  him  to  the  Plaintiff,  nor  paid  the 
difference. 

The  2d  objection  to  the  declaration  is,  that  the  Plaintiff  only 
states  that  he  was  ready  and  willing  to  make  a  good  title,  but  does 
not  shew  ^what  title.  If  he  in  fact  had  no  title,  or  could  not 
make  one  to  the  Defendant,  the  agreement  was  void  by  the  terms 
of  it,  and  it  would  be  impossible  for  him  to  recover;  this  title 
iff  therefore  an  essential  part  of  the  case.  But  the  validity  of 
the  title  is  a  matter  for  the  recognizance  of  the  Court,  and  there- 
fore it  must  appear  on  the  record,  that  the  Court  may  judge  of 
it,  and  the  Defendant  take  issue  on  any  of  the  facts  which  sup- 
port it  if  untrue,  or  demur  if  it  be  insufficient.  Here  the  per- 
formance is  stated  so  generally  that  no  precise  issue  *  can  be 
taken  on  it.  In  covenant  the  breach  may  be  assigned  as  large 
as  the  covenant,  because  damages  only  are  to  be  recovered ;  but 
in  debt  for  a  penalty  a  precise  breach  must  be  shewn,  because 
a  breach  is  a  forfeiture  of  the  whole  bond.  1  Ld.  Raym.  107.  No 
issue  can  be  taken  on  the  word  *  patron  or  heir.  1  Ld.  Raym. 
fiOft.  But  the  word  *  title  is  of  much  more  vague  signification 
than  either  ^a^on  or  heir.  Where  any  thing  is  to  be  done  as 
a  precedent  condition,  an  averment  that  the  party  was  "  ready 
and  willing  to  do  it,"  is  insufficient,  neither  is  an  averment 
*  paratus  fiiit  et  obtulity  sufficient,  unless  he  states  that  he  was 

hindered 
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1 789*     hindered  by  the  other  party.  £  Saund.  SbO.  1  RolL  Abr.  465.  /• 
rr — f    40.;  hut  paratus  Jiiii  et  obtulit  is  suflScient,  where  nothing  is  tp 

St.  Albans  be  done  on  his  part  before  the  other  has  done  a  prior  act.  Ibid. 

•  s«o»!l  "^^^  Plaintiff  tlierefore  ought  here  to  have  shewn  that  he  had 
actually  made  a  good  title  to  the  Defendant,  and  what  that  title 
was.  Hot).  69.  77.  Cro.  Jac.  S15.  425.  50S.  Cro.EUz.Qig. 
Yelv.  49.  Sid,  467.  Dougl.  620(a). 

The  Sd  objection  to  the  declaration  is,  that  there  are  three 
breaches  assigned  in  an  action  of  debt,  but  it  is  not  stated  to  be 
according  to  the  form  of  the  statute;  for  as  before  the  stat.  8  & 
9  W.  S.  c.  11.  only  one  breach  could  be  assigned  in  an  action 
of  debt,  if  many  be  now  assigned,  notice  must  be  taken  of  the 
statute  in  pleading.  But  the  breaches  themselves  do  not  meet 
the  covenant,  not  being  breaches  of  the  contract  stated.  They 
are: — 1st  That  the  Defendant  did  not  draw  or  prepare  any 
conveyance.  2d.  That  he  did  not  pay  the  purchase-money. 
Sd.  That  he  would  not  accept  the  title.  Now  a  *  breach  should 
be  assigned  in  the  words  of  the  covenant ;  or  at  least  it  must 

C  276  ]  contain  the  plain  and  obvious  meaning  of  the  covenant.  But 
it  has  been  proved  that  the  Defendant  was  not  bound  to  pre- 
pare the  conveyance.  The  agreement  also  was  that  he  should 
satisfy  the  Plaintiff,  partly  by  conveying  certain  premises  to  binii 
and  by  paying  him  the  remainder  in  money;  not  that  he  should 
pay  the  whole  in  money.  This  breach  therefore  ought  to  have 
been  •  "  That  the  Defendant  did  not  convey  to  the  Plaintiff  the 
premises  which  he  agreed  to  convey,  nor  pay  the  difference." 
As  to  the  3d  breach,  it  would  have  been  proper,  if  the  Plaintiff 
had  shewn  a  sufficient  performance  on  his  part ;  but  the  De- 
fendant could  not  accept  till  the  Plaintiff  had  actually  executed 
the  convevances. 

With  respect  to  the  plea,  it  is  to  be  observed,  that  the  agree- 
ment is  not  in  two  parts;  the  clause  relating  to  the  trees  is  not 
a  new  contract  of  sale,  but  the  mode  of  valuation.  It  was  un- 
derstood that  they  were  to  go  with  the  land.  They  were  to  be 
paid  for  by  the  respective  purchasers;  that  is,  by  the  purchasers 
of  the  land  on  which  they  grew,  and  were  considered  as  part  of 
the  purchase.  The  value  of  land  with  timber  growing  on  it 
can  only  be  fairly  estimated  by  an  appraisement  of  the  timber. 
But  a  grant  of  land  passes  all  woods  and  timber  growing  on  it; 
Co.  Lit.  4.  fl.;  the  appraisement  is  only  to  ascertain  tiic  value. 

(a)  Last  Edition. 

Small 
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Small  limber  growing  is  of  great  value,  which  if  cut  would  be      1789. 
•worth  nothing.     Thriving  timber  will  pay  10  or  15  percent     -^  i-e  ©f 
for  the  purchase-money,  and  without  it  the  land  may  be  of  no    St  Albak» 
value.     If  there  be  a  covenant  to  leave  all  timber  on  the  land,      Suoiw. 
it  is  a  breach  for  the  party  to  cut  them  down,  though  he  leave 
^hem.  Sir  Tko.  Raym.  464.     If  the  Plaintiff  has  cut  down  any 
of  the  trees  he  is  not  entitled  to  the  penalty,  because  he  has 
deprived  the  estate  of  certain  qualities  which  were  an  induce- 
ment to  the  Defendant  to  contract.    Admitting  the  authority  of 
Boone  v.  Eyre^  it  is  not  applicable  to  the  present  case ;  there 
th&  value  of  the  plantation  was  not  altered  by  the  loss  of  sonie 
of  the  negroes.     No  case  has  been  adduced  where  the  subject* 
iT)atter  of  the  contract  was  changed.  This  is  one  entire  contract. 
The  sale  of  the  land  is  the  sale  of  the  limber.     The  Defendant 
is  called  upon  to  pay  for  a  thing  different  from  that  for  which 
lie  agreed.  Various  cases  might  be  put,  where  there  may  be  an 
agreement  for  the  purchase  of  one  entire  thing,  and  a  particular 
mode  in  valuing  a  part  of  it. 

It  was  replied,' 

That  although  it  was  objected  that  the  Plaintiff  had  not 
shewn  a  sufRcicnt  performance  on  his  part,  yet  he  had  stated 
that  he  was  capable,  ready  and  willing,  to  make  a  good  title,  and  [  ^77  ] 
of  which  he  had  given  notice  to  the  Defendant.  This  was  suf- 
ficient. The  Plaintiff  was  not  bound  to  exectite  the  convey- 
ances unless  the  Defendant  had  drawn  and  paid  for  them.  As 
to  the  cases  cited,  where  it  was  holden  insufficient  to  state  that 
the  party  was  ready  and  willing  to  perform  his  part,  there  some 
specific,  certain  act  was  to  be  done,  in  which  case  performance 
was  necessary  to  be  averred.  But  here  the  Plaintiff  was  to 
make  no  conveyance  without  the  consent  of  the  Defendant. 
The  first  class  of  cases  only  shews  at  ;vhose  expense  convey- 
ances were  to  be  made,  where  there  was  no  express  agreement, 
but  here  by  the  covenant  the  Defendant  was  to  pay  it.  As  to 
the  objection  that  a  fine  might  have  been  necessary,  that  is  an- 
swered by  stating  that  the  Plaintiff^' gave  notice  to  the  Defendant 
that  he  was  ready  and  willing  at  any  time  to  make  a  good  title. 
If  a  fine  were  necessary,  the  Defendant  ought  to  shew  that  it 
was  necessary;  the  Plaintiff  agreed  to  levy  it  only  if  it  were 
necessary.  As  to  the  case  where  the  word  ^^ patron^*  was  not 
sufficiently  certain  to  take  issue  upon,  it  was  in  qiiare  impedit^ 
where  the  party  was  obliged  to  make  out  a  title  to  himself,  and 

shew 


«7«  CASES  IN  TRINITY  TERM 

1789.     shew  an  actual  presentation.     In  the  other  class  of  cases  cited, 
r~r    1     where  the  words  "  ready  and  willing"  were  holden  not  sufficienti 

St.  Albans  an  absolute  performance  was  necessary  to  be  stated,  because  it 
^^  was  wholly  in  the  power  of  the  party  to  perform  the  act  required. 
But  where  two  things  are  to  be  done  at  the  same  time  by  dif- 
ferent parties,  it  is  enough  for  the  party  declaring  to  state  that 
he  was  ready  and  willing  to  perform  his  part,  especially  where 
money  is  to  be  paid  for  the  conveyance  of  an  estate,  in  which 
case  the  party  to  whom  the  estate  is  to  be  conveyed,  is  not  forced 
to  pay,  unless  the  other  is  ready  and  willing  to  convey.  The 
ground  of  the  decision  in  Cro.  Jac*  SJ  5.  was,  that  the  Plaintiff 
ought  to  have  shewn  by  what  title  the  Plaintiff  in  ejectment  re- 
covered, since  it  might  have  been  by  his  own  conveyance,  and 
then,  though  the  facts  alleged  were  true,  still  there  might  be 
no  breach  of  covenant.  On  this  principle  the  case  of  Noble  v. 
King{a)  was  decided  in  this  court.  So  also  in  the  other  cases 
cited,  where  there  were  covenants  for  good  title  and  quiet  en- 
joyment, it  was  necessary  to  state  the  title  of  those  by  whom 
the  parties  were  evicted  or  disturbed,  because  the  facts  alleged 
might  be  true,  and  yet  the  covenants  might  not  be  broken. 
The  case  cited  from  Yelverton^  49.  was  decided  principally  on 

[  278  ]  the  ground  that  the  declaration  ought  to  have  shewn  that  £•, 
the  person  who  was  to  become  bound  according  to  the  agree- 
ment, was  in  fact  bound. 

As  to  the  third  objection  to  the  declaration,  namely  that  the 
breaches  are  not  stated  to  be  assigned  by  virtue  of  the  statute; 
that  is  matter  of  form,  and  not  to  be  taken  advantage  of  on  a 
general  demurrer.  As  to  the  objection  that  they  are  not  breaches 
of  the  agreement  stated ;  it  is  to  be  observed  that  they  are  ia 
substance  and  truth  breaches  of  the  agreement.  It  sufficiently 
appears  from  them,  that  the  Defendant  did  not  do  what  he  was 
bound  to  do,  that  he  neither  prepared  the  conveyances,  paid 
the  purchase-money,  nor  accepted  the  title  of  the  Plaintiff.  He 
ought,  by  some  act  on  bis  part,  to  have  enabled  the  Plaintiff  to 
have  done  what  he  had  agreed  to  do,  namely  to  convey,  &c. 
No  answer  has  been  given  .to  the  case  of  Boone  v.  Ej/re^  where 
the  negroes  were  to  pass  with  the  land,  as  the  trees  in  this 
case.  There  the  damages  for  the  loss  of  the  negroes  were  un- 
equal to  those  which  would  lutve  accrued  to  the  other  party. 
There  also  a  gross  sum  was  stipulated  for  the  negroes  together 

with 
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vitb  the  plantatioD;  here,  there  was  only  an  agreement  for  a      1789* 
valuation.     If  any  tree  had  been  cut  down,   the  Defendant     r-r — '- 
would  have  paid  so  much  the  less;  and  if  there  was  any  ideal   suAlbam 
value  annexed  to  the  growing  timber,  he  ought  to  have  stated      ^^, 
it.     The  whole  contract  is  not  to  be  rescinded  by  an  alteration 
in  the  trees  on  the  land,  which  were  to  be  the  subject  of  a  sepa- 
rate valuation. 

Cur.  advis.  vuUf 

On  this  day,  the  following  judgment  of  the  Court  was  de- 
livered by  Lord  Loughborough  ;  who  having  stated  the  plead- 
ings, said. 

It  is  clear  in  this  case,  that  unless  the  Plaintiff  has  done  all 
that  was  incumbent  on  him  to  do,  in  order  to  create  a  perform- 
ance by  the  Defendant,  (if  I  may  use  the  expression,}  he  is  not 
entitled  to  maintain  the  action.  If  he  has  not  set  forth  a  suflS- 
cient  title,  judgment  must  be  against  him  whatever  the  plea  is, 
and  if  the  plea  be  a  good  bar,  the  same  consequence  must  fol- 
low. It  was  argued  on  the  part  of  the  Plaintiff,  that  the  agree- 
ment respecting  the  trees  was  not  a  condition  precedent,  and 
therefore  a  breach  of  that  agreement  could  not  be  pleaded  in 
bar  of  the  action.  In  support  of  this  argument,  the  case  of 
Boone  v.  Eyre  was  cited ;  but  in  that  case,  though  the  Court  of 
King's  Bench  held  the  plea  insufficient,  yet  they  laid  down  a  clear 
and  well  founded  distinction,  that  where  a  covenant  went  to 
the  whole  of  the  consideration  on  both  sides,  there  it  was  a 
condition  precedent;  but  where  it  did  not  go  to  the  whole, 
but  only  to  a  part,  there  it  was  npt  a  condition  precedent,  and 
each  party  must  resort  to  his  separate  remedy;  and  for  this 
plain  and  obvious  reason,  because  the  damages  might  be  un- 
equal The  cases  also  of  Hunlocke  v.  BlackU/we^  2  Saund.{a) 
and  Cole  v.  ShaUet^  S  Lev.  {b)  were  cited  as  being  in  favour  of 
the  Plaintiff.  But  it  is  unnecessary  to  enter  into  the  discussion 
of  those  cases ;  though  perhaps  doubts  may  reasonably  be  enr 
tertained  of  the  doctrine  laid  down  in  Saunders^  and  though  th^ 
case  cited  by  him  in  his  argument  may  deserve  full  as  much 
consideration  as  that  which  was  the  subject  of  the  determina* 
tion  of  the  Court.  For  we  found  our  opinion  on  the  present 
case,  on  the  ground  of  the  distinction  in  Boone  v.  Eyre^  which 
we  think  a  fair  and  sound  one.    Then  the  question  is,  whether 

(«)P.119.  (a)P.  41. 
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1 789*  the  covenant  of  the  Plaintiff  goes  to  the  whole  consideration 
of  that  which  was  to  be  done  by  the  Defendant?  Now  the  duke 
clearly  covenanted  to  convey  an  estate  to  the  Defendant,  in 
which  all  the  timber  growing  on  the  estate  was  necessarily  in- 
cluded. The  timber  was  not  disjoined  from  the  estate  by  the 
separate  valuation  of  it.  It  was  expressly  agreed  that  all  trees, 
&c.  which  then  were  upon  any  of  the  estates  should  be  valued. 
But  it  is  not  to  be  permitted  to  a  party  contracting  to  convey 
land  which  includes  the  timber,  by  his  own  act  to  change  the 
nature  of  it  between  the  time  of  entering  into  the  contract 
and  that  of  performing  it.  There  may  be  cases  where  the 
timber  growing  on  an  estate  is  the  chief  inducement  to  a  pur- 
chase of  tiiat  estate.  But  it  is  not  necessary  to  inquire  whe* 
tber  it  be  the  chief  inducement  to  a  purchase  or  not ;  for  if  it 
may  be  in  any  sort  a  consideration  to  the  party  purchasing  to 
have  the  timber,  the  party  selling  ought  not  to  be  permitted  to 
alter  the  estate  by  cutting  down  any  of  it.  This  is  not  an 
action  of  covenant  where  one  party  has  performed  his  part,  but 
is  brought  for  a  penalty  on  the  other  party  refusing  to  execute 
a  contract.  But  to  entitle  the  party  bringing  the  action  to  a 
penalty,  he  ought  punctually,  exactly,  and  literally,  to  complete 
his  part.  We  are  therefore  of  opinion  that  the  plea  is  a  good 
bar  to  the  action,  and  on  this  we  give  our  judgment  My 
Brother  Marshall  {a)  made  some  exceptions  to  the  declaration, 
which  it  is  not  necessary  to  go  into,  but  which,  speaking  for 
myself,  I  think  material.  It  is  to  be  observed,  that  this  is  not 
a  contract  absolutely  and  at  all  events  to  convey.  Where  a  man 
[  280  3  undertakes  to  convey,  he  undertakes  to  convey  by  a  good  title. 
There  are  cases  where  a  Court  of  Equity  has  holden,  that  a 
party  so  undertaking  might  make  a  title  by  procuring  an  act  of 
Parliament,  and  that  he  was  bound  to  purchase  in  all  out- 
standing terms  to  make  a  good  title.  But  in  this  case  if  the 
Plaintiff  was  not  entitled  to  make  a  good  title  before  a  certain 
day,  the  agreement  was  to  be  at  an  end,  he  might  be  off,  and 
was  released  from  his  engagement  (6).  He  therefore  undertook 
to  make  a  good  title  before  a  given  time :  the  breach  assigned 
is,  that  the  Defendant  refused  to  accept  the  title.    But  what 

(a)  Vide  the  argument,  fore  the  commencement  of  the  ac- 

{b)  [But  where  no  time  is  fixed  for  tioa,  it  b  sufficient  if  the  vendor  shew 

completing  the  purchase,  and  no  ap-  a  complete  title  at  the  trial.  Tkomp^ 

plication  u  made  by  the  vendee  be-  #oa  v.  MUet,  l  E^.  N.  P.  C.  184.] 

title?" 
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4itle?  Wbat  exhibition  of  title?   What  title  was  tendered  to  1739. 

him ? (a)    What  was  there  for  him  to  accept?   This  perhaps  is  z" 

rather  dehors  the  question,  though  it  might  be  material  if  it  st.  Aliaxs 

were  necessary  io  take  it  into  consideration.    Bnt  the  ground  ^^^!t 
of  our  determination  is,  that  the  plea  is  good,  as  I  before  stated, 
within  the  distinction  laid  down  by  the  Court  of  King's  Bench    f^ 
in  the  case  of  Boone  v.  Eyre.                                                      "^ 

Judgment  for  the  Defendant 

(a)  [Where  a  conveyahce  is  to  be  such   stipulation,    the  purchaser  u 

prepared  at  the  expense  of  the  pur-  bound  to  tender   die   conveyance, 

chaser,  he  is  bound  to  tender  it.  Sued.  Vend,  &  Purch.   2SS.     6th 

Seward  y.  Willock,  5  East,  198.  And  Edit] 
so  also,  it  seems,  where  there  is  no 


Gerard  against  De  Robeck  and  Another.  wednnda^, 

ADAIR9  Serjt.1  in  Easter  term,  shewed  cause  against  a  rule  An  under- 
,to  change  the  venue  from  London  to  Cornwall^  by  produo-  indnu^taT 
ing  an  a£Bdayit  that  the  cause  of  action  arose  at  Port  VOrient^  ^\^  ^ 
in  France^  which  prevented  him  from  undertaking  to  gi^e  ma-  dence  wbm 
terial  evidence  at  any  place  in  England.  uS'^'^fc! 

The  Court  suggested,  whether  an  undertaking  to  give  ma-  supported 
terial  evidence  in  London  would  not  be  fulfilled  by  proving  the  ^e  ouue^^ 
cause  of  action  at  Port  U  Orient^  by  the  same  sort  of  fiction  as  ^^^  ^°a 
is  used  in  a  declaration,  in  which  the  cause  of  action  may  be  !!^wtry(a). 
laid  in  a  foreign  country  "  to  wit,  at  London  in  the  parish  and 
«  ward,"  &c. 

Afterwards  Adair  said  he  was  ready  to  enter  into  a  special 
undertaking  of  this  kind,  suited  to  the  circumstances  of  the  case. 
In  answer  jKfr/^,  Serjt.,  cited  the  case  of  Woolnorgh  v.  Boys  (6), 
in  which,  on  a  motion  to  change  the  venue  from  Idmdon  to 
Suffblif  an  affidavit  was  made  by  the  PiaintiiF,  that  the  cause  of 
action  arose  at  Dunkirkj  and  not  in  SuffbUc^  and  the  Court  after 
consulting  all  the  officers,  held  that  the  cause  shewn  was  not 
sufficient,  unless  th^  party  bad  undertaken  to  give  material  evi- 
dence in  Jjpndon. 

Lord  LouoHBOHouGH  said,  that  as  the  introducing  a  new    [  S81  3 
method  of  practice  might  cause  confusion,  the  Plaintiff  must 

»        ■  . 

(a)  (Recognized  in  M'Cluse  v,  APKednd,  2  Taunt.  197 ;  but  see  S  Smith, 

457.] 

:ib)  In  this  Court,^  Alick.  17S5. 

undertake 


»l 
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undertake  in  the  usual  manner  to  give  material  evideiice  in 
London^  and  leave  it  to  be  considered  at  the  trial,  or  iafter- 
wards  by  the  Court,  how  far  evidence  of  the  cause  of  action  at 
Part  L' Orient,  might,  by  fiction  of  law,  support  such  an  under- 
taking (a). 

The  rule  was  therefore  discharged,  on  an  undertaking  to  give 
material  evidence  in  London. 

The  cause  went  to  trial,  and  a  verdict  was  found  for  the 
Plaintiff,  evidence  being  given,  that  the  Defendants,  who  were 
partners  in  trade  at  Port  U  Orient j  had,  at  a  meeting  of  tnieir 
creditors  at  that  place,  acknowledged  a  debt  to  the  Plaintiff  of 
SOOOt 

On  this  day  Kerly  moved  to  set  aside  the  verdict,  and  enter 
a  nonsuit,  on  the  ground  that  the  Plaintiff  had  not  fulfilled  his 
undertaking.     But, 

The  Court  were  unanimously  and  clearly  of  opinion,  that  the 
undertaking  to  give  material  evidence  in  London,  was  by  fiction  of 
law  well  supported  by  proof  of  the  debt  in  France,  and  dierefore 

Refused  to  set  aside  the  verdict* 

{c)  [But  the  practice  of  the  Court  Bos.  &  Pul.  N.  R.  997.    Savory  t. 

now  is  to  discharge   the   rule  for  Spooner^  2  Marsh.  SSOk    6  Taunt, 

changing  the  venue,  without  any  un-  569.  S.  C.   Tidd's  Prac  668.    sth 

dertuung,  where  the  cause  of  action  Edit.] 
arises  a^oad.    Hope  v.  Bennett  2 


Wednaday, 
Jufy  Uu 

The  plaint 
in  rqplevin 
being  re- 
moved by 
Defendant 
into  this 
Court  by  rt, 
Ja*  to,  which 
is  filed  on 
theappear- 
ancenday  of 
the  return, 
and  a  rule 
to  declare 
being  given, 
be  may  sign 
judgni^ht  of 
non  prat,  for 
want  of  de- 
claring, 
without  de> 
roandinga 
declarap 
tion  (a). 


James  against  Moodt. 

npHE  plaint  in  replevin  being  removed  by  the  Defendant  into 
this  Court  from  an  inferior  one  by  recordari  facias  loque^ 
lam,  returnable  in  fifteen  days  of  Easter  (and  which  was  filed 
on  the  29th  of  April  {b)),  the  Defendant  signed  judgment  of 
non  pros*  for  want  of  a  declaration  after  having  given  a  rule  to 
declare. 

A  rule  was  obtained  to  shew  cause  why  the  judgment  should 
not  be  set  aside,  on  the  ground  that  no  demand  of  a  declara- 
tion was  made.     But 

The  Court  held  that  such  a  demand  was  not  necessary,  and 
therefore 

Discharged  the  rule  with  costs.  < 

Kerby,  Seijt.,  for  the  Plaintiff,  and  Adair,  Serjt.,  for  the  De- 
fendant. 

{a)  [Tidd's  Pr.  418.  sth  Edit.]       (6)  i.  e,  the  appeinmce  day  of  the  retgm. 

WOULFK 
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WouLFE  against  Shollsu  ri*!^, 

A   RULE  was  obtained  on  a  former  day  by  Bond,  Serjt.,  to  To  rapport 
shew  cause  why  there  should  not  be  judgment  as  in  case  term^aAeT 
of  a  nonsuit  for  not  proceeding  to  trial  in  due  time  after  issue  JJ>*t  in  which 

ttffwft  it  Join- 

joined,  on  an  affidavit  which  stated  generally,  **  that  issue  was  ed,«  rule  for 
"  joined  in  the  last  term,"  &c.  ilfST^  " 

Marshallf  Seijt.,  shewed  cause,  insisting  that  according  to  the  noniuit,  for 
practice  of  this  Court,  the  Defendant  was  not  entitled  to  the  ceedin|^ 
judgment  for  which  he  applied,  without  shewing,  that  issue  had  ^^^^ 
been  joined  early  enough  in  the  last  term  for  the  Plainti£f  to  muit  ittte^ 
have  tried  his  cause  in  that  term.    For  any  thing  appearing  on  ^^J|^q^ 
the  affidavit,  issue  might  have  been  joined  too  late  for  that  pur-  eariyenough 
pose,  the  Defendant  therefore  had  not  stated  precisely  what  ceding  term, 
was  necessary  to  support  the  rule.  ^^f  ^"" 

The  Court  were  of  this  opinion,  but  said  that  in  the  next  proceeded 
term,  such  a  general  affidavit  would  have  been  sufficient  ^|^^  ^^^ 

Rule  discharged  (a).      But  in  the 

Vide  Frampion  v.  Payne,  ante,  65. — and  Baker  v.  Newman  general  affi. 

davit  atat- 
ing  that 
issue  was  joined  in  the  former  term,  is  sufficient. 


123. 


(a)  (bk  Whether  it  does  not  ap-  Plaintiff  must  proceed  to  trial  in  the 
pear  from  hence,  that  if  issue  be  same  term ;  if  not,  at  all  events  in  the 
joined  early  enough  in  a  term,  the      next  term?  [See  ante,  p.  65.  note  (6).] 
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Court  of  COMMON  PLEAS, 


III 


Michaelmas  Term, 

V 

In  the  Thirtieth  Year  of  the  Reign  of  George  IIL 


Babbe  qui  tarn  against  Parker,  &aurdt^ 

JVbv.7tb. 

^HIS  was  an  action  for  the  penalty  of  the  stat.  12  AnnCf  In  an  wv 
5.  2.  c.  J  6.  against  usury,  tried  at  Guildhall  before  Lord  p^^of 
Ixmghborough  in  last  Trinity  Term,  in  which  a  verdict  was  ^•^^^ 
found  for  the  Plainti£P,  The  declaration  stated,  that  on  the  l6th  is.  the  de- 
of  May  1788,  Stephen  Romer  drew  two  bills  of  exchange  on  ^^dt^mu 
William  Keate,  one  for  46/.  payable  one  month  after  date,  the  e^ntmof 
other  for  45/.  payable  two  months  after  date;   and  that  the  hl^l^beai 
bills  were  accepted  by  Keate.  ^}P^ 

It  then  stated,  that  it  was  corruptly  agreed  between  Bdmer  umiy  coo- 
and  the  Defendant,   that  the  Defendant  should  discount  for  ^^JoMe 
Romer  the  said  two  bills  of  exchange,  **Jqr  gold,  that  is  to  say^  wu  that  the 
**  that  he  should  Jbr  such  discounting  thereof^  have^  receive^  and  i^^!^!!^ 
•*  take  from  the  said  Romer  more  than  interest  at  and  after  the  "^ ****** 

•^  *^  m  goods  of 

^*  rate  of  bl.for  the  forbearing  and  giving  day  of  payment  of  1 00/.  •  known 
^*Jbr  a  year^  that  is  to  say^  the  same  money  as  the  profits  of  the  the  pL^ 


'*  said  Defendant  would  have  been^  if  the  said  Romer  had  bought  ceiling  the 

lOUl   tUtfCtCm 

**  of  the  Defendant  gold  to  the  amount  of  the  said  txvo  bills  ofex^  to  take  a$ 
"  change^  and  immediately  resold  the  same  again  to  him^  and  that  ^L^ 
^  Homer  should  indorse  the  bills  to  him.''     It  then  stated,  that  evidence  to 
the  Defendant  discounted  the  two  bills,  and  advanced  and  lent  ^^^ 

tba  (a), 

(a)  [Vide  Hands  ▼.  Burton^  9  East,  constitute  usury  till  cash  is  actually 

549.    But  where  money  is  lent  by  a  recehred.    Bnik  q.  t.  ▼•  AfiddleUm^ 

cheque  upon  a  banker  without  a  pre-  1  Campb.  N.  P.  C.  445.    BorrodaUe 

viotts   agreement  to   consider   the  q.  t.  y.  JBnlRddletont  9  Campb.  N.  P.  C. 

cheque  at  cash,  it  b  no  loan  10  as  to  55.] 

to 
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1789.     to  Romer  the  said  sums  of  money  therein  mentioned^  that  is  to  say, 
"Z  the  said  sums  qf4f6L  and  45/.  respectively^  and  did  forbear,  &c 

agamtt  And  the  Plainti£P  farther  said,  that  the  Defendant  by  means 
Fabkbb.  ^£.  ^jjg  g^j J  corrupt  contract,  took,  accepted,  and  received  of 
and  from  the  said  BomeTf  the  sum  of  4/.  1  is.  (as  the  profits 
which  he  the  Defendant  would  have  made,  if  Romer  had 
bought  of  him  gold  to  the  amount  of  the  said  bills,  and  imme- 
diately sold  the  same  again  to  him)  for  the  forbearance  and 
giving  day  of  payment,  &c.  which  said  sum  of  4/.  1 15.  so  taken, 
&c.  exceeds  the  rate  of  ^h  for  the  forbearance  and  giving  day 
of  payment  of  100/.  for  a  year,  &c. 

The  count  on  which  the  verdict  was  taken,  was  as  follows: 
viz.  **  That  it  was  corruptly,  and  against  the  form  of  the  statute 
in  such  case  made  and  provided,  agreed  by,  and  between  the 
said  Romer  and  the  Defendant^  that  the  Defendant  should  lend 
to  the  said  Romer,  another  sum  of  money^  to  tviY,  86/.  9^.  atid 
should  forbear,  and  give  day  of  payment  of  the  same  from  the 
time  of  lending  thereof,  until  the  money  mentioned  in  two  cer- 
tain other  bills  of  exchange,  respectively  bearing  date  the  l6th 
of  May  in  the  year  last  aforesaid,  before  then  drawn  by  the 
said  Romer  upon  the  said  William,  and  by  him  severally  ac- 
cepted for  payment,  to  the  order  of  the  said  Romer  for  two  cer- 
tain sums  of  money  therein  expressed,  to  wit,  the  sum  of  46/. 
at  one  month  after  date  of  the  said  bills,  and  the  sum  of  45/.  at 
two  months  after  date,  should  become  due  and  payable:  and 
that  the  Defendant  for  the  forbearance  and  giving  day  of  pay- 
ment of  the  said  86/.  9^.  for  the  said  time  last  aforesaid,  should 
have  another  sum  of  4/»  1  Is.  and  that  the  said  Romer  for  secur- 
ing the  payment  as  well  of  the  said  86/.  9s.  so  lent  as  last  afore- 
said, as  the  said  4/.  1  Is.  and  for  the  forbearance  and  giving 
day  of  payment  of  the  same  as  last  aforesaid,  should  indorse 
thie  said  two  last  mentioned  bills  of  exchange,  and  deliver  the 
same  so  indorsed  to  the  Defendant :  and  the  Plaintiff  who  sues 
as  aforesaid  further  says,  that  in  pursuance  of  the  said  last 
mentioned  corrupt  contract,  the  Defendant  aftier  the  making 
thereof,  to  wit,  on  the  said  17th  day  oi  May  1788,  at  London^ 
Sec.  did  lend  to  the  said  Romer,  the  said  last  mentioned  sum  of 
86/.  95.  and  did  then  and  there  forbear  and  give  time  qfpmfment 
of  the  same  from  thence,  untxL  the  money  mentioned  in  the  said 
two  last  mentioned  bills  of  exchange,  seoeraUy  became  due  andpay^ 
able :  and  the  said  Romer,  for  securing  to  the  Defendant  pay- 
ment 
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tncnt  as  well  of  the  snid  sum  of  86/.  9^.  so  lent  as  last  aforesaid,  1789. 
as  the  said  4Z.  1  Is.  for  the  forbearance  and  giving  day  of  pay-  "bJ][^ 
ment  of  the  same  as  aforesaid,  did  then  and  there,  to  wit  on  said  against 
17th  day  of  May^  in  the  year  last  aforesaid,  at  London^  &c«  in- 
dorse the  said  two  last  mentioned  bills  of  exchange,  and  thereby 
appoint  the  contents  thereof  to  be  paid  to  the  Defendant :  and 
then  and  there  delivered  the  same,  so  indorsed,  to  the  Defend- 
ant^ and  the  Plaintiff  who  sues  as  aforesaid,  further  snys,  that 
the  Defendant  under  and  by  means  of  said  last  mentioned  cor- 
rupt contract,  so  made  as  last  aforesaid,  after  the  making 
thereof,  to  wit,  on  17th  of  Mai/j  in  the  year  last  aforesaid  at 
London^  &c.  had,  took,  accepted,  and  received  the  said  last 
mentioned  sum  of  4/.  1  Is.  for  the  said  forbearance  and  giving 
day  of  payment,  of  the  said  last  mentioned  sum  of  86/.  Qs.  for 
the  time  last  aforesaid  and  in  manner  aforesaid;  which  said 
sum  of  4/«  lis.  so  had,  taken,  accepted  and  received  by  the  De- 
fendant as  last  aforesaid,  for  the  forbearance  and  giving  day  of 
payment  of  the  said  last  mentioned  sum  of  86/.  Qs.  as  last  afore- 
said for  the  respective  times  last  aforesaid,  exceeds  the  rate  of 
5L  for  the  forbearance  of  100/.  for  a  year,^&c• 

At  the  trial  the  usury  was  clearly  proved,  as  it  appeared  that 
upon  application  to  the  Defendant  to  discount  the  bills,  he  re- 
fused to  do  it  unless  it  were  done  ^'  as  gold'*  (a),  to  which  E(h 
merj  who  had  been  a  jeweller,  consented,  and  received  in  dis- 
count 86/.  95.  which  sum  was  paid  in  money,  bills,  and  old  goldj 
part  of  which  was  a  gold  toothpick  case,  which  Romer  said  he 
believed  was  valued  between  him  and  the  Defendant  at  eight 
guineas,  but  whatever  the  sum  was,  he  took  the  toothpick  case  as 
cashy  and  immediately  melted  it  down. 

In  the  last  term,  a  rule  was  obtained  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted,  on  the 
ground  that  there  was  a  variance ;  the  count  being,  that  the 
Defendant  lent  to  Romer  86/.  95.  but  the  evidence  proving  that 
part  of  the  sum  was  taken  in  goods. 

Against  which  Adair  and  Bond,  Serjts.,  now  shewed  cause. 

The  verdict  must  stand,  if  the  evidence  can  be  applied  so  os 
to  support  it.    The  usury  in  this  case  was  fully  proved,  and  it 

(a)  This  is  explained  in  the  first  selling  and  repurchasing  gold  of  the 

count  of  ihe  declaration.    The  sum  value  of  91/.  (the  amount  of  the 

of  4/.  llf.  is  exactly  the  profit  which  bills)  at  the  accustomed  rate  among 

the  Defendant  would  have  gained  by  refiners..     . 

VOL.  I.  X  is 
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1789*  is  sufficient  if  the  allegation  be  substantially  made  out     The 

"Z  law  does  not  require  so  strict  a  method  of  proving  a  charge  of 

against  *^usury  in  a  declaration,  on  a  penal  statute,  as  in  a  plea;  be- 


Parkbiu 

[•286] 


it 


cause  in  the  latter  case,  the  party  pleading  the  plea  has  direct 
cognizance  of  the  fact,  but  in  the  former,  the  transaction  is  pre- 
sumed to  be  more  secret,  and  the  action  brought  by  a  stranger 
or  common  informer.  1  Hawk.  P.  C  b.  1«  c.  82.  s.  24.  In 
Flqyer  v.  Edwards^  Ccwp.  \  1 2.  Lord  Mansfield  says,  "  in  all 
questions,  in  whatever  respect  repugnant  to  the  statute,  we 
must  get  at  the  nature  and  substance  of  the  transaction;  the 
*^  view  of  the  parties  must  be  ascertained,  to  satisfy  the  Court 
**  that  there  is  a  loan  and  borrowing ;  and  that  the  substance 
*<  was  to  borrow  on  the  one  part,  and  to  lend  on  the  other." 
So  here  it  made  no  difference  as  to  the  usury,  whether  the  loan 
was  entirely  in  money,  or  partly  in  money  and  partly  in  goods. 
The  question  is,  whether  there  was  any  evidence  of  the  sum  of 
86/.  9^.  stated  in  the  count,  being  paid  to  Romer  F  But  he  ex- 
pressly swore,  that  part  was  paid  him  in  money,  and  the  rest 
in  gold  which  he  took  as  cash.  The  gold  or  any  other  goods 
given  as  money,  shall  be  holden  to  be  so,  especially  as  against 
the  party  commitung  the  usury.  Stra.  691 ;  and  it  shall  not 
lie  in  his  mouth  to  deny  it.  It  was  the  same  as  Poriugalj  or 
any  other  foreign  coin,  given  in  exchange,  which  would  be  as 
cash.  In  1  Wils.  115.  in  an  action  on  a  promise  to  deliver  up 
a  bond  pledged,  on  payment  of  the  money  borrowed,  where 
the  breach  assigned  was,  that  the  Defendant  refused  to  deliver 
lip  the  bond,  though  it  was  not  stated  that  the  money  was  paid 
or  tendered,  yet  a  tender  and  refusal  being  proved  at  the  trial, 
the  evidence  was  holden  to  agree  with  and  support  the  declara- 
tion. It  was  a  question  for  the  jury,  whether  this  was  an 
usurious  contract,  and  they  by  their  verdict  have  determined 
it  to  be  so. 

I^e  Blanc  and  Lawrence^  Serjts.,  in  favour  of  the  rule,  con* 
tended  that  the  count  was  not  supported  by  evidence.  The 
ground  of  the  action  is  a  contract  by  which  Romer  was  to  re- 
ceive 86/.  9^*  It  is  stated,  that  so  much  money  was  actually 
paid  to  him ;  this  ought  strictly  to  be  proved.  It  appeared  that 
he  did  not  know,  with  certainty,  how  much  the  gold  toothpick 
case  was  worth;  but  the  statute  annexes  the  penalty  to  the 
taking  more  than  legal  interest,  **  by  way  or  means  of  any  cor- 
**  rupt  bargain,  loao,  exchange,  chevisance,  shift  or  interest  of 

^*  any 
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•*  any  waresi  merchandizes  or  other  thing,  or  things  whatso-      1789. 

•*  ever,"  it  ought  therefore  precisely  to  have  been  set  forth  in     ' 

the  count,  how  the  usury  was  committed,  whether  by  loan,  ex-      aj^st 
change,  wares,  merchandize,  &c.  or  otherwise.   If  the  gold  had     P-^""** 
been  sold  for  more  than  the  estimated  value,  Bomer  would  have    C  ^87  ] 
paid  less  interest,  and  perhaps  no  usury  would  have  been  in- 
curred; the  interest  might  have  been  either  less  than  five  per 
cent,  or  exactly  to  that  amount.     But  though  the  usury  be 
proved,  yet  it  is  not  the  same  usury,  and  not  being  the  same, 
there  is  a  variance.     The  principle  to  be  collected  from  the 
cases  on  this  point  is,  that  where  a  contract  is  stated,  whether 
it  be  the  essential  ground  of  the  action,  or  whether  it  be  matter 
of  Inducement,  such  contract  must  be  specifically  proved.  Ctidlip 
v.  RuruUe,  Carth.  202. — Bristow  v.  WrigAt^  Dougl.  665.  (a). — 
King  V.  Pippety    1  Term  Rep.  B,  R.  235. — and  in  Carlisle  v. 
Trears^  Cowp.  671.  it  was  determined,  that  where  an  usurious 
contract  was  not  proved  as  laid  in  the  declaration,  it  was  a  fatal 
variance.    As  to  the  case  of  Flcyer  v.  Edwards^  it  is  not  stated 
what  the  declaration  was  in  that  case,  neither  was  there  any 
question  of  a  variance :  it  goes  only  to  shew,  that  an  usurious 
contract  shall  not  be  covered  by  a  sale  of  goods,  and  the  statute 
evaded.     What  the  contract  was,  must  be  collected  from  the 
whole  transaction ;  but  that  proves  it  to  be  a  contract  both  for 
a  loan  of  money  and  of  goods ;  yet  the  contract  stated  in  the 
declaration  is  only  for  money;  and  the  statute  distinguishes  a 
loan  of  money  from  a  loan  of  goods.    In  an  action  in  the  com- 
mon form  for  goods  sold  and  delivered  (&),  tried  before  Mr. 
Justice  Buller^  the  contract  proved  was,  that  the  goods  should 
be  paid  for,  partly  in  money,  and  partly  in  buttons,  and  the  Plain- 
tiff  was  nonsuited,  not  having  declared  on  the  special  agreement. 

Adair  in  reply. 

The  cases  cited  on  the  other  side  may  be  divided  into  two 
classes,  the  first,  where  it  is  necessary  that  a  contract  should  be 
proved  as  laid ;  the  second,  which  was  last  cited,  where  goods 
were  not  allowed  to  be  considered  as  money.  As  to  the  first, 
the  rule  of  law  is  not  disputed ;  and  it  has  been  coniplied  with 
in  this  case;  the  contract  has  been  proved  substantially  as  stated: 
it  is  laid  that  a  certain  sum  of  money  was  advanced,  and  proved 

(a)  Last  edition.  [Vide  Campbell  v.  SeweU,  1  Chitty'i 

lb)  Harris  v.   Fowle,   sittings  at      Rep.  611.] 
GvUdhaU  after  Mkh.  Term   1787. 

X  2  that 
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1789.     that  the  sum  was  paid  in  cash,  and  what  was  equivalent  to,  anct 

";;  accepted  as  cash.  As  to  the  last  case,  it  shews  only,  that  where 

a^ainju      part  of  a  contract  for  goods  is  to  be  paid  for  in  other  goods, 

ARKKR.     ^^^  party  shall  not  be  permitted  to  recover  the  whole  in  money, 

'    by  saying  the  other  goods  were  money:  but  where  there  is  a 

contract  for  the  loan  of  money,  and  part  of  it  is  given  in  goods 

[  288  ]    which  are  taken  as  money,  the  party  giving  them  shall  not  be 

permitted  to  deny  that  the  contract  was  for  money,  or  that  it 

was  proved  by  such  evidence  as  was  here  given. 

Lprd  Loughborough. — My  opinion  continues  the  same  as 
it  was  at  the  trinl.  It  has  been  truly  argued  by  my  brother 
Adair,  that  the  contract  was  proved  as  laid ;  and  that  it  was 
not  originally  a  contract  for  the  delivery  of  goods,  but  for  a 
loan  of  money.  Yet  I  agree  with  my  brother  Lawrence^  in  the 
case  which  he  mentioned,  where  there  was  a  contract  partly  for 
money  and  partly  for  goods,  because  there  it  is  obvious  that 
as  the  party  had  an  interest  that  the  contract  should  be  per* 
formed  specifically  as  laid,  it  was  incumbent  on  him  to  enter 
into  the  transaction.  But  here,  both  parties  enter  into  a  con- 
tract for  a  loan  of  86/.  9s.  in  the  execution  of  which,  by  mutual 
consent,  a  piece  of  gold  is  accepted  as  part  of  that  sum.  Sup* 
pose  Parker  had  brought  an  action  against  Homer  for  8fl/.  9s. 
as  money  lent,  would  it  have  been  competent  to  Homei*  to  have 
said,  "  you  never  lent  me  so  much  money,  goods  were  part  of 
**  it:"  the  answer  to  that  would  have  been,  "  you  have  agreed 
^*  to  take  it,  not  as  goods,  but  as  money,  you  may  make  the 
"  goods  represent  money,  as  well  as  money  represent  goods.** 
Parker  delivers  this  piece  of  goods  not  as  a  commodity  to  be 
sold,  but  as  a  thing  of  specific  value,  as  an  aliquot  part  of  the 
money ;  and  Romer  so  takes  it ;  then  with  respect  to  him,  this 
is  to  be  taken  as  constituting  so  much  of  that  common  measure 
^  of  the  value  of  the  commodity.  It  is  making  the  commodity 
Itself  stand  in  the  place  of  the  thing  which  constitutes  the 
value.  I  lay  no  stress  on  the  commodity  being  gold.  I  think 
if  any  other  commodity  of  less  easy  sale  had  been  so  estimated, 
the  case  would  have  been  precisely  the  same.  If  my  brothers 
therefore  see  no  reason  to  differ  from  me,  the  verdict  ought  to 
stand. 

Heath,  J.. (a) — I  am  of  the  same  opinion.     The  declaration 

♦ 
(<i)  Mr.  Justice  Gould  was  absent.  • 

seems 


IN  THE  Thirtieth  Year  of  GEORGE  III. 


289 


Barbs 

agninst 

Pabkerw 


seems  to  me  to  be-  well  framed,  and  sufficiently  proved.  It  1789. 
would  make  a  great  difFerencei  if  the  delivery  of  the  goods 
were  to  be  a  part  of  the  shift,  and  no  part  of  the  original  con- 
tract. I  do  not  see  two  contracts,  as  it  was  said ;  there  appears 
to  me  to  be  but  one;  and  a  piec«  of  bullion  was  substituted  as 
coin. 

Wilson,  J. — I  am  of  the  same  opinion.  There  is  no  doubt  [  289  ] 
but  that  if  the  goods  had  been  part  of  the  cover  or  shift,  it 
should  have  been  stated,  as  that  would  have  been  in  the  descrip- 
lion  of  the  offence.  Though  I  am  not  inclined  to  dispute  those 
cases  which  my  Brother  Le  Blanc  has  cited,  where  the  contract 
which  is  the  first  substantial  part,  differs  from  that  which  is 
stated ;  yet  in  this  case,  as  I  understand  the  evidence,  they  took 
it  clear  that  the  contract  was  for  a  loan  of  money.  The  first 
communication  with  the  Defendant  was  not  for  a  loan  of  monev% 
but  simply  to  haye  two  bills  discounted  ;  that  is,  to  have  them 
discounted  on  the  common  terms  of  five  jy^  cenL  The  answer 
to  that  by  the  Defendant  is  not  "  if  you  will  take  a  toothpick 
case,  or  part  of  it  in  goods,  I  will  discount  the  bills."  I  confess 
I  at  first  understood  it  so,  and  so  understanding  it,  I  had  a 
decided  opinion  on  it;  I  was  misled  by  his  saying,  *Mt  is  not 
worth  my  while  to  discount  the  bills  unless  you  will  do  it  as 
gold'%  for  taking  the  toothpick  case  as  gold,  I  thought  he  was 
to  take  it  for  eight  guineas,  which  perhaps  was  not  worth  five; 
if  so,  I  should  be  of  opinion  that  it  ought  to  have  been  stated  in 
the  declaratioj].  But  the  contract  was,  ^^  I  must  have  4/.  1  \s. 
for  the  forbearance  of  86/.  95.  only  for  two  months";  that  is  the 
contract,  and  when  Romer  comes  to  take  the  money,  he  says, 
«  I  received  a  toothpick  case,  and  I  received  some  bills,  I  can- 
not tell  what,  but  I  took  it  all  as  cash ;  I  took  it  as  cash,  and  I 
immediately  converted  it  intp  cash,  by  putting  it  into  a  crucible; 
I  converted  it  into  that  which,  if  carried  to  the  Mint,  would 
have  been  made  into  guineas."  This  neither  increased  nor  less- 
ened the  usury. 

Rule  discharged. 
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The  verbal 
declarations 
of  an  auc- 
tioneer at  the 
time  of  the 
•ale  arc  not 
ndmiisible 
evidence  to 
contradict 
the  printed 
conditions 
(a), 

C  290] 


GuNNis  and  Others  against  Erhart. 

^HE  Plaintifis  were  trustees  for  the  sale  of  a  copyhold  estate 
which  was  sold  by  auction.  In  the  printed  conditions  of 
the  sale,  the  premises  were  stated  to  be  free  from  all  incumn 
brances;  the  Defendant  bid  for  them,  and  they  were  knocked 
down  to  him ;  but  on  discovering  that  there  was  a  charge  on 
the  estate  of  17/.  per  annum^  he  refused  to  complete  the  pur- 
chase. In  consequence  of  which  this  action  on  the  case  was 
brought. 

At  the  trial  (which  came  on  at  Guildhall  at  the  Sittings  after 
last  term),  the  Counsel  for  the  Plaintiffs  offered  to  give  in  evi- 
dence, that  the  auctioneer  had  publicly  declared  from  his  pul- 
pit in  the  auction  room,  when  the  estate  was  put  up,  that  it  was 
charged  in  the  manner  above  specified. 

This  evidence  Lord  Loughborough  refused  to  admit,  and  the 
Plaintiffs  were  nonsuited. 

On  this  day,  Bondf  Serjt.,  moved  for  a  rule  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  grant- 
ed, on  the  ground  that  the  above  evidence  ought  to  have  been 
admitted.     But 

The  Court  were  clearly  of  opinion,  that  the  evidence  was  not 
admissible,  as  it  would  open  a  door  to  fraud  and  inconvenience 
if  an  auctioneer  were  permitted  to  make  verbal  declarations  in 
the  auction  room,  contrary  to  the,  printed  conditions  of  sale ;  * 
and  no  proof  was  offered  that  the  Defendant  had  any  parti- 
cular personal  information  given  him  of  the  incumbrance  in 
question.  ^         . 

Rule  refused. 


(o)  [Ace.  Powell  V.  Edwards,  IS 
East,  6.  See  also  Jonrt  v.  Edney,  5 
Campb.  N.  P.  C.  S85.  fVUion  y.  Hart, 


7  Taunt  395.  1  B.  Moore,  45.  S.  C./ 
and  see  the  leases  in  equity  cited  1 
Phill.  £yid.  541.  6th  Edit.] 


Brooks,  One,  &c.  against  Mason. 


Wedmtday, 
Nod,  nth. 

Before  an      rpHE  Plaintiff  brought  an  action,  in  the  usual  form/  against 
bring  an  ac-  the  Defendant  for  business  done  as  an  attorney,  but  was' 

f««hrmust  "^o^suited  at  the  trial,  Iiaving  failed  to  prove  a  proper  delivery 

ieoK  the  biU  with  his  clieni  according  to  2  Geo,  2,  c.  23  (o). 


(ff)  [Vide  Warren  v.  Cunningham,  Gow's  N.  P.  C.  12,] 


of 
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(a)  Which  enacto  "  That  no  attor- 
ney or  solicitor,  shall  commence  or 
maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges  or  dis- 
bursements, at  law  or  in  equity,  until 
the  expiration  of  one  month  ot  more 
after  such  attorney  or  solicitor  re- 
spectively shall  have  delivered   unto 


the  party  or  parties  to  be  charged 
therewitn,  or  left  for  him,  her  or  thcra, 
at  his,  her  or  their,  dwelling  house, 
or  last  place  of  abode,  a  bill  of  .such 
fees,  charges  and  disbursements,"  &c. 
(5)  There  was  no  proof  offered,  that 
the  defendant  desired  him  to  take  it 
back. 


Brooks 
agcdnst 
MAsoy. 


of  his  bill  previous  to  the  action,  in  compliance  with  staL  2     1 739. 
Geo.  2.  c.  £d.  s.  23(a). 

The  circumstances  were,  that  the  Plaintiff  had  delivered  the 
bill  in  due  time  to  the  Defendant,  who  acknowledged  the  debt, 
$aid  he  would  pay  it,  but  that  he  did  not  know  what  to  do  with 
the  bill.     Upon  which  the  Plaintiff  took  it  back  again{b). 

Bond,  Serjt.,  now  moved  for  a  rule  to  shew  cause  why  the  non- 
suit should  not  be  set  aside  and  a  new  trial  granted,  contending 
that  the  bill,  under  the  above  circumstances,  was  properly  deli- 
vered according  to  the  statute.     But 

TAe  Court  were  of  a  different  opinion,  saying  that  the  bill    [  291  ] 
ought  to  have  been  left  isith  the  Defendant,  as  it  was  the  inten- 
tion of  the  statute  that  the  client  should  have  due  time  to  exa- 
mine the  charges  made  by  the  attorney,  and  take  advice  upon 
them  if  necessary;  and  therefore 

Refused  the  rule. 


Collier  against  Godfrey. 

npHE  additional  bail  in  this  cause  were  going  to  justify  them- 
selves in  Court,  when  it  was  objected  by  Bond,  Serjt,  that 
it  appeared  from  the  notice  of  justification,  that  they  had  not 
actually  become  bail  before  that  notice  was  given,  according  to 
a  rule  of  this  court  (a),  Mic.  18  Geo.  S.  This  was  holden  to  be 
a  sufficient  objection,  and 

The  bail  were  rejected. 

(a)  See  Impey's  New  Inst.  Cler.  C.  P.  1 53. 


Monday^ 
Nov.  16<A. 

Bail  must 
actually  have 
become  so 
before  noUee 
of  justiiica- 
lion  is  given. 


BoUKCillER 


292  CASES  IN  MICHAELMAS  TERM 

1789. 


Mondaj/,  BoURCHIER    ClgainSt   WiTTLE. 
Xuv.  16M. 

If  there  be  /^QCKELLj  Serjt.,  niovcu  lo  set  aside  the  proceedings  on  a 

not  13  days  common  cupias  for  irregularity,  because  there  were  not  fif- 


betxvctn  tliG 


teste  and  ro-  teen  days  between  the  teste  and  return.  But  the  Court  said  the 
\"r  th*^**'  P''3Ctice  was  to  allow  the  teste  to  be  amended^  and  therefore 
Court  will     Cockell  took  nothing  by  his  motion  (d). 


nlluw  the 
leslc  to  !)€ 
amen 


^?  I*           (a)  [Ace.  Davu  v.  Oweriy  1  Bos.  &  Pul.  109.  Walker  v.  Hawkey,  5  Taunt, 

dcd(«).  Pul  342.    But  sec  the  cases  cited  i6t(/.  BUS.  Adams  y.  Lttck,  3B.&B,25,] 

nnte(a).  See  also  Tidd's  Pr.  126.  8th  (b)  But  see  ante,  222. 

Edit.    Stevenson  v.  Danvers,  2  Bos.  & 


Tiw-vhn/,  Meaus  asainst  Green  a  way. 

Wherein  TN  this  action  of  trespass  for  an  assault  and  battery,  the  first 
.issauU  and  count  of  the  declaration,  after  having  stated  in  the  usual  way 
battery,  ii.c  ^^r^^  i\^q  Defendant  assaulted  the  Plaintiff  and  beat  and  bruised 
stating  the  him,  &c.  went  on  in  the  following  words :  ^^And  the  said  John 
^n^ZtS^^  (the  Defendant)  then  and  there  tore^  rent,  spoiled,  damaged  and 
said  Defend-  destroyed,  the  clothes  and  wearing  apparel  of  the  said  Francis  (the 
7here  ton!  Plaintiff),  to  wit,  two  coots,  trt'o  *  tcaistcoatSy  one  pair  of  breeches, 
fF'l^  one  hat,  one  wig,  one  shirt,  one  stock,  one  neckcloth,  two  handker^ 
of  the  Plain-  chicfs,  onc  pair  of  shoes,  and  two  pair  of  stockings^  wherewith  he 

i!Ct?e^f^'  ^^^^^^  ^^^  ^'^^'"^  clothed,  and  which  he  then  and  there  had  on, 
w/ieretvith  he  qf  the  value  of  20/-  50  that  they  became  of  no  use  or  value  to  him 
tiwrccLuicd,  l^^  ^^^^  Francis."  There  were  two  other  counts,  but  they  did 
andwhidiiie  not  State  the  spoiling  of  the  clothes. 

thm  and  to 

tiierehadon.  The  Defendant  pleaded  the  general  issue,  and  a  verdict  was 
damailes^are  'ouud  for  the  Plaintiff,  whhjive  shillings  damages;  but  the  judge 
found  under  did  HOt  Certify.  The  proihonotary  allowed  full  costs  to  the 
jiuigednoB  Plaintiff;  in  consequence  of  which,  a  rule  was  obtained  to  shew 
T'p^-'^^ff  cause  why  he  should  not  review  his  taxation;  against  which 
is  not  enti-  Lc  Blanc,  Scrjt.,  now  shewed  cause.  The  statute  2'2  &  23 
rob'is  th™r^  07/-.  2.  5^  2.  c.  5.  directs  that  in  all  actions  of  trespass,  assault 
datiwge8(a).  and  battery,  and  other  personal  actions,  where  the  damages  are 
t  *292  ]  under  405.  the  Plaintiff  shall  not  rccaver  more  costs  than  da- 
mages, except  where  the  judge  shall  certify  that  the  assault  and 

(a)  [Ace.  Lockwood  v.  Siannard,  5      and  see  Weathrell  v.  Howard,  3  Gingh. 
T.  R.  4»2.    Bannister  v.  Fisher,   I       135,] 
Taunt.  357.  Tidd's  Pr,  looo.  8th  Ed. 

battery 
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battery  was  suiBciently  proved)  or  that  the  freehold  or  title  of     1789. 

the  land  mentioned  in  the  declaration  was  chicly  in  question,     r- 

Now  this  cannot  be  extended  by  fair  construction!  except  to  agamst 
cases  where  the  judge  has  it  in  his  power  to  certify,  namely,  ^^ay* 
where  the  question  only  relates  to  an  assault  and  battery,  or  to 
tlie  title  of  land;  but  in  the  present  case,  an  injury  is  charged 
to  be  done  to  the  personal  chattels  of  the  Plaintiff,  who  having 
obtained  a  verdict  is  entitled  to  his  full  costs,  whether  the 
damages  amount  to  405.  or  not.  The  Defendant  might  have 
had  a  finding,  which  would  negative  that  charge;  the  Plaintiff 
could  only  have  a  general  verdict ;  it  must  now  therefore  be 
taken,  that  the  Defendant  was  proved  to  have  done  the  injury 
with  which  he  was  charged.  It  is  a  distinct  substantive  allega« 
tion,  though  not  contained  in  separate  counts.  In  Thompson  v. 
Berry,  Strange  551  •  the  trespass  was  stated  in  one  count,  and  in 
Arnold  v.  Thompson,  1  Barnes  91*  two  distinct  charges  were  also 
contained  in  one  count.  In  CarrtUhers  v.  Lamb,  1  Barnes  91* 
the  Plaintiff  in  similar  circumstances  with  the  present,  reco- 
vered full  costs;  and  the  opinion  of  Mr.  Justice  BaUer,  in  Cot^ 
terili  v.  7o%(a),  goes  to  establish  the  right  in  this  case.  In 
Hamson  v.  Adshead{b),  though  the  Plaintiff  had  no  more  costs 
than  damages,  because  the  injury  to  the  clothes  was  laid  as  a 
consequence  of  the  assault,  yet  it  clearly  appears  from  that  case 
that  he  would  have  been  entitled  to  full  costs,  if  the  wetting 
the  clothes  had  been  charged  as  a  distinct  fact.  It  does  not  [  293  ]] 
follow  that  the  tearing  the  clothes  was  in  this  case  consequen- 
tial to  a  battery,  notwithstanding  it  is  stated  that  the  Plaintifi^ 
'^  then  and  there  had  them  on":  clothes  on  the  back  of  a  per- 
son may  be  injured  without  a  battery  being  committed,  though 
it  would  be  an  assault;  and  unless  an  actual  battery  were 
proved,  the  judge  could  not  certify.  The  case  then  not  falling 
within  the  slat.  Car.  2.  the  Plaintiff  is  entitled  to  recover  bis. 
full  costs. 

Booke,  Serjt.,  contrd.  By  the  ancient  common  law,  the  Plain- 
tiff was  not  entitled  to  any  costs.  The  county  courts  and  courts 
baron  were  open  to  all  the  freeholders  who  were  bound  to  at* 
tend ;  and  in  those  courts  all  disputes  might  be  settled.  After 
the  Conquest}  the  King's  courts  claimed  jurisdiction  of  all  tres- 
passes committed  vi  et  amus,  because  as  they  were  breaches  of 
the  peace,  a  fine  was  paid  to  the  King;  but  the  inferior  courts 

(rt)  I  Term  Rep.  B,  R.  ^^5.    (6)  Sayer's  Costs,  52.  and  Bull.  N.  P.  329. 

were 
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wefe  siill  open  to  all  other  personal  actions  under  405.  Thus 
stood  the  law  when  the  statute  of  Gloucester  was  passed.  Thtl 
statute  gave  costs  in  all  cases  where  damages  might  be  recovered  at 
common  law,  and  consequently  in  all  personal  actions  sounding 
in  damages.  But  the  same  statute  specially  provided  against 
bringing  Defendants  wantonly  into  the  King^s  courts  to  answer 
trifling  demands,  or  fictitious  complaints :  the  eighth  chapter 
confirms  the  jurisdiction  of  the  county  courts,  puts  a  check  on 
certain  actions  in  the  King's  courts^  and  requires  an  affidavit  in 
cases  of  trespass  de  bonis  asportaiis,  that  the  goods  were  worth 
405.  /  and  in  cases  of  battery,  that  the  plaint  was  true.  But 
it  appears  from  2  Inst.  311.  that  this  affidavit  was  soon  disused, 
or  rather  never  put  in  practice.  Consequently  Plaintiffs  were 
suffered  to  bring  actions  for  trifling  causes,  in  the  courts  at 
Westminster^  to  the  great  oppression  of  the  Defendants,  who 
might  be  ruined  if  the  smallest  damages  were  recovered,  and  the 
King's  courts  were  employed  in  determining  trifling  causes.  To 
remedy  this,  the  stat.  43  Eliz.  c,  6.  was  passed,  the  preamble 
of  which  sets  forth  that  it  was  made  to  prevent  trifling  suits  be- 
ing prosecuted  in  the  courts  at  Westminster^  and  the  second  sec- 
tion of  which  gives  a  power  to  the  judge  'to  prevent,  if  he 
pleases,  the  Plaintiff  from  recovering  more  costs  than  damages, 
by  certifying  that  the  damages  do  not  amount  to  405. ;  with  an 
exception  only  to  the  case  of  a  title  or  interest  in  lands,  the  free- 
hold or  inheritance  of  lands,  and  of  a  battery.  In  all  other  cases, 
the  judge  might  by  his  certificate  prevent  more  costs  than 
damages  from  being  allowed,  where  the  damages  were  less  than 
[  294  ]  405.  But  it  appears  from  the  judgment  of  Lord  Chief  Justice 
Willes,  in  Mittome  v.  Read  (a),  that  no  certificate  had  ever 
been  granted  under  this  statute  of  Eliz,  In  consequence  of  this, 
and  to  provide  a  further  remedy,  the  stat  22  &  23  Car.  2.  c.  9. 
was  made;  which  instead  of  leaving  the  matter  to  the  discretion 
of  the  judge,  directs  that  in  all  actions  of  trespass,  assault,  and 
battery,  and  other  personal  actions  where  the  damages  are  under 
405.  shall  the  Plaintiff  recover  no  more  costs  than  damages, 
unless  the  judge  shall  certify  that  an  assault  and  battery  was 
sufficiently  proved,  or  that  the  freehold  or  title  of  land  was 
chiefly  in  question.  The  obvious  construction  of  which  is, 
thdt  in  no  personal  action  whatever  shall  the  Plaintiff  have 
more  costs  than  damages  if  the  latter  be  under  405.  except  in 

(a)  Cited  in  3  Wils.  59B. 


cases 
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cases  of  freehold  or  battery ;  and  not  even  in  these,  without  a      1 789. 

certificate.    In  the  first  cases  which  arose  on  the  stat.  of  Car.  2.     z: 

the  Court  seemed  to  adopt  this  construction.  Earl  of  Pembroke  agamtt 
▼.  Westhallj  S  Keb.  1£1.  Claxtonv.  Laws^  3  Keb.  247.  But  ^^" 
in  subsequent  decisions,  the  Courts  put  a  different  construction 
on  the  act,  and  the  law  is  now  settled  that  the  stat  Car.  2.  ex^ 
tends  only  to  cases  in  which  the  judge  can  certify,  namely  to 
cases  where  the  freehold  is  in  question,  and  the  assault  and  bat- 
tery sufficiently  proved.  3  Wils.  324.  But  of  late,  it  has  been 
considered  as  a  hardship  on  defendants,  that  they  should  be 
brought  to  answer  in  the  courts  of  Westminster  for  trifling 
ofiences,  or  claims :  certificates  have  accordingly  been  granted 
under  43  Eliz,  and  the  construction  of  22  &  23  Car.  2.  has 
been  extended  by  modem  determinations.  Clegg  v.  Molyneux, 
Doug].  780.  In  cases  of  trespass  merely  for  driving  the  cattle 
of  the  Plaintiff  or  of  an  injury  to  a  mere  personal  chattel,  he 
is  entitled  to  full  costs,  because  no  title  of  freehold  can  come 
in  question;  the  case  is  therefore  not  within  stat  22  8&  25 
Car.  2.  but  remains  as  under  the  statbte  of  Gloucester^  and  if 
there  be  no  certificate  unrestrained  by  43  EUz.  But  trespass 
for  breaking  and  entering  a  barn,  locking  the  door  and  detain- 
ing goods  where  the  damages  were  under  405.  did  not  carry 
full  costs,  because  the  title  to  the  freehold  might  have  come  in 
question,  and  the  injury  to  the  goods  should  have  been  stated 
in  a  distinct  independent  count.  Reeves  t.  Butler^  Gilb.  Rep. 
1 99.  So  in  Clegg  v.  Molyneux^  the  carrying  away  the  turf  was 
an  injury  consequential  to  the  trespass,  and  the  judge  not 
having  certified,  the  Plaintiff  had  no  more  costs  than  damages. 

As  to  the  tearing  the  clothes  being  distinct  from  the  battery,  [  294  ] 
and  the  tradhion  that  a  laceraoit  carries  costs,  it  is  not  always 
true:  it  is  not  so  in  trespass  quare  clauswnjregit^  Gilb.  Rep.  1 98. 
There  is  no  authority  to  shew  that  in  a  declaration  framed  like 
the  present,  the  tearing  would  intitle  the  Plaintiff  to  full  ^osts ; 
it  slates  the  clothes  to  have  been  on  the  back  of  the  Plaintiff: 
the  tearing  of  them  was  therefore  of  itself  a  battery.  Carru* 
tkers  y.Lamb  was  decided  only  in  the  Treasury,  and  does  not  set 
forth  the  declaration.  In  Hamson  v.  Adshead,  it  was  holden  that  if 
the  declaration  shews  the  injury  to  the  clothes  to  be  consequen- 
tial, there  should  be  no  more  costs  than  damages :  and  in  the 
present  case  it  was  consequential.  So  if  the  jury  find  it  to  be 
consequential.      CoiteriU  v.  7o%,  1  Term  Rep.  B.  R.  055. 

In 
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1789^  In  this  case,  the  tearing  the  clothes  was  necessarily  preceded  by 

r^  a  battery,  as  the  Plaintiff  had  them  on*    The  judge  might  there* 

agamst  fore  have  certified  an  actual  battery  sufficiently  proved:   but 

?w!t''*  there  is  no  certificate :  the  case  then  is  within  stat.  £2  &  2a 

AWAY* 

Car.  2.,  and  the  damages  being  under  405.  the  Plaintiff  cannot 
recover  more  costs  than  damages. 

l^Kerln/j  Serjt.,  amicus  curiiBy  then  mentioned  the  case  of  At-- 
kinson  v.  Jackson^  in  C.  B.  Pasch.  1 786.  which  was  a  motion 
to  tax  the  Plaintiff  his  full  costs.     The  declaration  stated  that 

m 

the  Defendant  struck  the  Plaintiff  many  violent  blows,  and 
flung  and  threw  a  large  quantity  W  water  upon  and  over  the 
Plaintiff,  ^^  and  then  and  there  not  only  wetted  hiia  and  put 
*'  him  in  danger  of  catching  cold,  but  spoiled  his  clothes,  &cC* 

On  this  1  Barnes  gi.  and  Bayer's  Costs,  52.  were  cited. 

Lord  Loughborough  said  there  was  much  perplexity  in 
motions  of  this  sort,  but  the  sense  seemed  to  him  to  be,  that 
where  the  jury  do  not  find  40s*  damages,  there  should  be  no 
more  costs  than  damages. 

Gould,  J.  observed,  that  the  throwing  the  water  and  then 
and  there  spoiling  the  clothes,  tied  the  whole  count  and  com- 
plaint together. 

And  the  rule  was  refused.] 

Ije  Blanc  in  reply.  In  the  case  o(  Reeves  v.  Butler^  no  injury 
was  stated  to  personal  property,  except  what  might  have  called 
the  title  to  the  freehold  in  question,  respecting  the  locking  up 
the  bam  and  detaining  the  goods.  The  ground  of  the  decision 
[  296  2  >i^  C^gg  And  Molyneux  was,  that  the  turf  was  part  of  the  free« 
hold.  As  to  Atkinson  v.  Jackson^  the  declaration  is  not  stated 
with  sufficient  certainty  to  be  relied  on. 

Lord  Loughborough. — There  is  no  doubt  in  this  case  that 
the  same  question  might  have  been  left  to  the  jury,  which  my 
brother  Grose  asked  them  in  the  case  otCotterill  v.  7b%,  namely^ 
whether  the  tearing  the  clothes  were  part  of  the  same  act  for 
which  they  gave  55.*damages ;  if  they  had  answered  that  it  was 
so,  there  would  have  been  no  question.  But  it  is  the  same 
thing  if  it  appears  on  the  face  of  the  declaration ;  which  after 
stating  the  beating,  goes  on  to  state  that  the  clothes  of  the 
Plaintiff  were  spoiled,  and  then  specifies  each  particular  article, 
his  coat,  waistcoat,  hat,  wig,  shoes,  stockings^  &c.  Now  I 
can  only  conceive  one  case,  in  which  by  any  reasonable  proba- 
bility, these  acts  can  be  considered  as  wholly  distinct ;  and  that 

is 
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is,  by  supposing  that  the  Defendant  had  first  beat  the  PlalntifF,     178d, 
then  stripped  him  stark  naked,  and  spoiled  his  clothes.    But 
it  is  evident  that  one  act  was  in  consequence  of  the  other;  and 
the  law  is  not  to  be  evaded  by  a  device  of  pleading. 

Gould,  J. — There  are  two  courses  marked  out  for  judges 
in  cases  of  this  kind,  one  by  the  stat  43  Eliz,  the  other  by  22 
&  23  Car.  2.  The  first  and  best  determination  is  in  3  Keble, 
but  that  has  been  open  to  a  great  deal  of  subtle  reasoning  and 
distinction.  Yet  I  think  that  the  best  construction  which  best 
answers  the  end  of  the  legislature  and  puts  a  stop  to  all  frivo- 
lous actions,  by  restraining  more  costs  than  damages  from  being 
allowed  in  the  cases  specified.  If  therefore  the  declaration  states 
the  tearing  of  the  clothes  to  be  done  at  the  same  time  with  the 
beating,  the  Court  will  construe  it  so  as  to  accomplish  the  ob- 
ject of  the  statute,  and  will  hold  the  tearing  to  be  part  of  the 
same  act,  and  a  consequence  of  the  battery.  It  was  well  deter- 
mined in  the  case  in  4  Co.  {a)  that  the  words  adtunc  4*  ibidem^ 
united  and  coupled  all  together. 

Heath,  J.|  of  the  same  opinion.  Whatever  difierence  of 
construction  there  was  formerly  on  the  statute  of  Car.  2.  it  is 
now  settled,  that  it  must  either  appear  on  the  face  of  the  de- 
claration or  be  found  by  the  jury,  that  the  tearing  the  clothes 
is  a  consequence  of  the  beating.  But  after  a  general  verdict  it 
is  to  be  intended  that  it  was  so  found;  and  this  may  be  without 
violence  to  the  cases  determined  in  the  Kin^s  Bench* 

Wilson,  J.,  of  the  same  opinion,  that  the  Plaintiff  is  not  [  297  ] 
entitled  to  his  full  costs.  The  cases  rest  on  the  form  of  the  de- 
claration. If  in  an  action  of  this  kind,  the  party  chooses  to 
forego  the  tort  to  his  person,  and  goes  only  for  the  injury  to 
his  clothes,  he  would  have  his  full  costs.  But  if  he  will  com- 
bine both  together  in  one  count,  the  case  is  within  the  statute 
of  Car.  2.  because  the  principal  injury  is  the  battery;  and  the 
judge  may  certify. 

Rule  absolute. 

(a)  Walker^ s  case,  4  Co.  41  b. 
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Thundmf,  Scott  agamst  Whalley. 

Nw,  \9th. 

Judgment  TUDGMENT  being  entered  on  a  warrant  of  attorney,  given 
^?*  *b^d  ^^^  *  ^^°^  ^°  secure  an  annuity  payable  quarterly  by  the 
to  secure  the  Defendant  to  the  Plaintif!^  ^  fieri  facias  issued,  on  which  the  ar- 
2™^? of  '^"  ^^  ^^  preceding  half  year  were  levied  on  the  Defendant's 
an  annuity,  goods.  When  the  next  quarter  became  due,  dLiiotherJieri  facias 
havingitl  was  taken  out,  and  a  second  levy  made,  but  the  judgment  had 
sued  for  die   j,q^  jjggjj  revived.     In  consequence  of  this 

arrears  of  ^ 

the  last  half  A  rule  was  obtained  to  shew  cause  why  (amongst  other  things 
o^' V%.  ^^^^S  ^^^"^  objections  made  to  the  memorial  enrolled  pursuant 
may  betaken  to  17  Geo,  3.  c.  26.  but  which  the  Court  thought  trivial)  the 
next  quarter  goods  levied  under  the  latter  execution  should  not  be  restored, 
^^r^-  on  the  ground  that  the  judgment  ought  to  have  been  previously 
judgment      revived  by  scire  facias. 

W'  (p^^jg  point  the  Court  thought  worthy  of  consideration,  but  on 

this  day  they  were  clearly  of  opinion  that  it  was  not  necessary 
to  revive  the  judgment  in  order  to  sue  out  the  second  execution, 
and  Mr.  Justice  Gould  mentioned  the  case  of  Ogilvie  v.  Foley^ 
Q Black.  Mil. 

Rule  discharged  with  costs. 

Marshall^  Serjt.,  for  the  Plaintiff,  Bunnington,  Seijt.,  for  the 
Defendant 

(a)  [Tidd'B  IV.  1155.  8th  Edit] 


Saturday,  *Clay  ogaitist  WiLLAN  and  Othcrs, 

Nov.  28<A.  ^^ 

Whereacar-  rPHE  Defendants  were  proprietors  of  a  stage-coach,  by  which 
ti^^^nt^  the  Plainti£P  sent  a  quantity  of  light  guineas  to  be  carried 
ed  proposals  fr^m  Wakefield  to  London.  Two  shillings  were  paid  for  the 
not  be  an-  Carnage, 

twerabk  for 

certain  Taluable  goods,  if  lost,  of  more  than  the  value  of  a  tpec^ied  sumt  unless  entered  and  paid  for  as 
such ;  and  goods  of  that  description  are  delivered  to  him  by  A.  who  knows  the  conditions,  but  con- 
cealing the  value,  pays  no  more  than  the  ordinary  price  of  carriage  and  booking ;  on  a  loss,  the  carrier 
is  neiUier  liable  to  the  extent  of  the  sum  specified,  nor  to  repay  Uie  price  actually  paid  for  the  carriage 
or  booking  (a). 

L     ^93  ]      (a)  [See  Izetty.Mouniamf^  East,  ver  any  thing.  See  alwClarkev,  Gray, 

371.  and  Nichokon  v.  WiUan,  5  East,  6  East,  570.  A  carrier  is  not  protect- 

507.  where  the  terms  of  the  notice  ed  by  his  notice  where  he  has  been 

were  nearly  similar  to  those  in  the  guilty  of  g'oss  negligence.   EUis  y. 

principal  case,  and  it  was  held  that  Turner,  8  T.  R.  531.  Beck  v.  Evans, 

the  Plaintiff  was  not  entitled  to  reco«  1 6  East^  247.   JBodenham  y.  Bemeti, 

4  Price 
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carriage,  and  twopence  for  booking.    The  following  were  the 
printed  terms  on  which  the  Defendants  performed  their  business. 

"  Willan  and  Co.  humbly  beg  leave  to  inform  their  friends 
'^  and  the  public,  that  cash,  plate,  jewels,  writings,  or  any  such 
<^  kind  of  valuable  articles,  mil  riot  be  accounted  for  if  lost^  of 
<^  more  than  5L  value^  unless  entered  as  such^  and  a  penny  insur-^ 
*^  ance  paid  for  each  pound  value  {a)  when  delivered  to  the  book- 
'^  keeper,  or  other  person  in  trust,  to  be  conveyed  by  any  car- 
^'  riage  that  inns  at  the  above  inn." 

The  action  was  in  the  usual  form  against  common  carriers, 
and  the  plea,  the  general  issue.  No  money  was  paid  into  Court. 
At  the  trial  the  Plaintiff  was  nonsuited,  it  being  proved  that 
the  person  by  whom  he  sent  the  parcel  to  the  inn,  knew  of  the 
above  terms,  but  had  not  discovered  the  contents  of  the  parcel 
to  the  book-keeper,  nor  paid  for  them  as  valuables.  A  rule 
having  been  granted  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside  and  a  verdict  entered  for  the  Plaintiff,  on  the  ground 
that  he  was  entitled  to  recover  as  far  as  51.  by  the  printed  con- 
ditions, 

Booke  and  Iftmrence^  Serjts.,  now  shewed  cause.  On  the  fair 
construction  of  the  printed  paper,  the  Plaintiff  is  not  entitled  to 
recover  even  the  5/.  not  having  complied  with  the  conditions ; 
and  the  reason  of  those  conditions  is  obvious ;  that  if  a  parcel 
be  above  the  value  of  5/.  but  does  not  contain  jewels,  plate  or 
the  like)  it  would  probably  be  of  considerable  bulk,  and  there- 
fore not  so  likely  to  be  lost  or  stolen.  But  it  was  contended  at 
the  trial,  that  by  analogy  to  the  case  of  insurance,  the  Plaintiff 
was  at  least  entitled  to  recover  back  the  2^.  2^  paid  for  the 
carriage  and  booking.  Now  an  insurance  is  a  mere  contract  of 
indemnity,  but  a  carrier  has  a  right  to  be  paid  for  the  trouble 
of  the  conveyance  which  he  has  actually  taken.  Yet  an  insurer 
is  entitled  to  retain  \Qs.  per  cent,  where  there  is  a  return  of  pre- 


4  Price,  31.  Smith  v.  Home,  8  Taunt. 
144.  9  B.  Moore,  18.  S.  C.  Birkett 
V.  Willan,  2B.  &  A.  3S6.  Batton  y. 
Donovan^  4  B.  &  A.  21.  Gamett  v. 
WiOnny  5  B.  &  A.  58.  ^at  v.  Fagg^ 
5B.  &A.  342.  Duffy.  Buddy  3  K& 
B.  177,  Whether  the  notice  furnishes 
a  defence  where  the  carrier  was  ac- 
quainted with  the  value  of  the  parcel, 
see  Beck  y.  Evant,  16  East,  244. 
Wilson  y.  Freeman,  3  Carapb.  N.  P.  C. 
527.  Letny.  Waterhaute,  I  Price,  280. 


Alfred  v.  Home,  3  Stark.  N.  P.  C.  137. 
And  as  to  the  obligation  upon  the 
party  employing  the  carrier  to  inform 
nim  of  the  yalue,  see  Batton  y.  Dono- 
vany4B.&A.2U  Sleaty.Fagg,SB. 
&A.342.] 

(a)  It  was  said  in  the  argument  that 
after  the  words  ^ pound  wxlue'*,  were 
added,  *'  over  and  above  the  common 
carriage.*^  But  the  printed  paper  pro- 
duced in  court  was  as  iitx>ye  stated. 

mium. 


1789. 


We 
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1 789*     miutn.     The  Flaintiif  has  also  been  guilty  of  a  fraud ;  he  knew 
.       the  conditions  which  the  Defendants  printed,  yet  by  concealing 

against      tlie  real  valuc  of  the  parcel,  endeavoured  to  make  them  liable  at 
WiLLAK.    ^Yl  events.     So  where  fraud  has  been  manifest,  the  Court  have 
ordered  an  underwriter  to  retain  the  premium*     Park.  Itisur-^ 
ance^  247.  To  the  same  point  also  is  Lamry  v.  Baurdieti^  Dougl. 
468.  and  in  Turner  v.  Gray{a\  the  Plaintiff  having  sent  money 
and  deeds  by  the  Nottinghant  coach,  and  being  asked  by  the 
book-keeper  as  to  the  value,  had  denied  it  to  be  a  parcel  of 
value^  was  nonsuited  and  not  permitted  to  recover  the  luoney 
paid  for  the  carriage.     Another  reason  also  why  the  PlaintiiF 
should  not  recover  the  25.  9d.  is,  that  the  Defendant  comes  pre- 
pared only  to  resist  the  claim  of  5/.,  he  has  had  no  notice  that  the 
2^.  2^  would  be  demanded,  which  was  not  the  point  to  be  tried: 
and  it  is  laid  down  by  Lord  Mansfield^  that  where  the  parties 
come  to  trial  on  one  ground,  care  ought  to  be  taken  that  the 
Defendant  should  not  be  surprised  by  another.    1  Term  Bep. 
B*  B.  134. 

Adair  and  Le  Blancj  Serjts.,  contra.  The  Plaintiff  is  enti- 
tled either  to  recover  the  5}.  or  the  2s.  2d.  The  printed  terms 
being  of  doubtful  construction,  the  matter  must  be  determined 
by  the  rules  of  good  sense,  and  the  common  consent  of  man- 
kind. The  payment  of  2s.  was  a  consideration  fully  adequate 
to  the  risk  run>  supposing  the  goods  were  not  worth  more  than 
5/.,  when  it  appears  from  the  conditions  themselves,  that  only 
one  penny  would  be  the  insurance  for  every  additional  pound 
value ;  and  the  twopence  paid  for  booking  may  be  fairly  deemed 
an  additional  insurance  over  and  above  the  common  carriage ; 
the  price  fixed  included  both  an  insurance  of  safety  to  the  goods, 
and  a  compensation  for  the  care  and  trouble  of  the  carrier. 
The  Defendants  underwrote,  as  it  were,  as  far  as  5/.,  and  on  a 
total  loss  are  to  pay  the  money  for  which  the  risk  was  run;  or  if 
there  was  no  risk,  are  to  return  the  premium.  Tyne  v.  Fletcher^ 
Q/wp.  666.  As  to  the  case  of  Turner  Vr  Grroy,  it  appears  that 
the  Plaintiff  had  there  warranted  the  parcel  not  to  be  valuable, 
h^  therefore  was  not  permitted  to  recover  against  his  own  war- 
ranty.    The  case  of  Hutlon  v.  BoUon{b\  is  an  authority  in 

favour 

(a)  Sittings  after  TVmify  Term  1785,  Wettmmter. 

{h)  HuUon  and  27x.  v.  Bolton,  B.  R.  East.  22  Geo.  5. 

This  was  an  action  of  assumpsit  against  the  Defendant,  the  owner  of  a  stage- 
coach 
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iavoar  of  the  Plaintiff,  in  which  no  doubt  was  made  of  a  carrier      ]  789. 


Clat 


being  liable  to  the  extent  of  the  sum  beyond  which  he  had  de- 
clared by  an  advertisement  that  he  would  not  be  answerable,      ^^rut 

As    ^"•"'^'• 

coach  for  losing  a  trunk  belonging  to  the  Plaintiffs.  Though  the  loss,  in  point 
of  value  was  full  50/.  the  Defendant  moved  for  leave  to  pay  20/.  into  court, 
upon  an  affidavit,  stating  that  he  had  long  since  published  an  advertise- 
ment*, that  he  would  not  be  answerable  for  any  parcels  committed  to  his 
care  above  the  value  of  20/.  unless  he  was  paid  in  proportion  to  the  risk ;  and 
that  though  the  things  lost  in  the  present  case  exceeded  that  value,  yet  he  was 
not  informed  of  it,  nor  paid  any  thing  extraordinary  for  the  carriage. 

On  shewing  cause  against  the  rule,  Ertkiney  for  the  Plaintifis,  contended, 
that  unless  the  demand  is  for  a  specific  sum,  the  Defendant  cannot  pay  a  spe- 
cific sum  into  court ;  for  which  reason  it  cannot  be  done  in  any  action  found- 
ed on  a  tort,  in  trover,  or  where  the  action  sounds  merely  in  damages.  13 
Mod,  597.  The  forms  of  actions  are  immaterial  to  the  present  i)oint,  if  the 
object  and  gbt  are  the  same.  Though  this  action  be  on  an  implied  assumpsit^ 
yet  a  specific  action  on  the  case  for  negligence  would  have  lain;  and  as  in 
the  latter,  the  motion  could  not  be  granted,  neither  ought  it  to  be  in  the 
former,  the  object  of  both  actions  being  the  same.  Here  it  is  quite  a  matter 
of  damages,  for  though  the  jury  would  give  the  value  of  the  goods  by  their 
verdict,  yet  they  may  nevertheless  extend  it  to  damages  for  snch  inconve- 
niences as  the  Piaintifis  may  have  sustained  from  the  non^Lelivery  of  them; 
the  damages  therefore  being  uncertain,  the  Defendant  cannot  be  admitted  to 
pay  money  into  court.  No  man  can  pay  money  into  court,  but  where  under 
circumstances  he  may  plead  a  tender,  which  could  not  be  done  in  this  case, 
inasmuch  as  nothing  specific  could  be  relied  on.  As  to  the  advertisemeilt 
which  ^  the  sole  ground  of  the  present  application,  the  fact  must  be  tried 
whether  the  Piainti£fs  had  any  notice  of  it.  Notice  to  the  public  would  not 
be  sufficient  to  be  effectual,  it  must  be  given  to  the  party,  which  is  mere  mat- 
ter of  evidence  to  the  jury. 

Baldwin^  in  support  of  the  rule,  admitted  that  notice  of  the  advertisement 
must  be  proved  agfunst  the  Plaintiffs  at  the  trial,  or  the  payment  of  money 
into  court  would  not  avail  any  thing  in  favour  of  the  Defendant.  This  is  a 
question  of  costs,  and  ought  the  Defendant  to  be  liable  to  costs  if  the  Piaintiffii 
should  not  recover  any  more  than  20/.  at  the  trial?  The  motion  is  made  on 
the  ground  of  an  express  contract  between  the  parties ;  upon  an  express  stipu- 
lation that  20/.  is  the  extent  of  the  retribution.  This  is  not  an  appeal  to  the 
discretion  of  the  court,  but  is  a  matter  within  the  known  principles  which  go- 
vern cases  on  stipulated  contracts. 

Lord  Mansfield. — ^The  governing  principle  in  cases  like  the  present  is,  that 
where  the  Plaintiff"  makes  that  kind  of  demand,  which  is  substantially  for  a 
specific  sum  of  money,  the  Defendant  may  move  to  pay  money  into  court. 
In  torts  indeed  it  is  otherwise :  there  it  is  a  mere  question  of  damages ;  a 
chance,  and  as  in  such  cases  the  Defendant  was  originally  in  the  wrong,  he 
must  take  the  event  of  that  chance.  In  the  present  case  the  Defendant  truly 
says,  **  I  am  by  express  stipulation  liable  only  for  20/.  and  am  ready  to  pay  it 

*  The  precise  terms  of  the  advertisement  do  not  setai  to  haye  been  attended  to, 
\OU  I.  Y  to 
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1789.  As  to  the  argument  that  a  fraud  was  practised  by  the  Plaintiff; 

^  though  he  did  not  pay  a  larger  price  for  the  carriage,  yet  the 

againsi  proprietors  run  no  greater  risk,  took  no  more  trouble,  nor  were 

lUAir.  p^^  ^^  ^^y  more  expence  in  carrying  the  parcel,  than  if  it  had 

been  only  of  the  value  of  5L  they  were  therefore  not  injured  by 
the  concealment,  which  was  clearly  not  a  fraud.  The  Plaintiff 
gave  up  his  indemnity,  and  having  insured  only  to  the  amount 
of  part  of  the  value  cannot  recover  more,  but  is  entitled  to  that 
amount.  The  ground  of  the  decision  in  Lamy  v.  Bourdieu  was, 
that  the  contract  was  executed,  and  the  Plaintiff  had  waited  till 
the  risk  was  completely  run.  But  it  appears  from  that  case,  that 
where  there  is  no  risk,  the  premium  shall  be  returned.  Neither 
were  the  Defendants  in  the  present  case  taken  by  surprise,  with 
respect  to  the  demand  of  2s.  since  it  was  stated  in  the  declara- 
tion that  ^.  were  paid  for  the  carriage,  and  there  was  also  a 
count  for  money  had  and  received. 

T%e  Court  took  time  to  consider  till  the  next  day,  when  they 

.  declared  that  the  sense  of  the  printed  conditions  seemed  to  be, 

.that  the  Defendants  were  not  liable  to  any  extent,  unless  the 

parcel  had  been  entered  and  paid  for  as  valuable ;  and  therefore 

the  rule  for  setting  aside  the  nonsuit  {a) 

Was  discharged. 

Co  you."  What  is  the  question  on  the  merits?    Is  it  true?    If  so,  he  is  right; 
.  if  not,  he  pays  the  costs.    As  to  notice  of  the  adTertisement,  it  b  open  to  be 
tried. 

AMurst,  J.I — The  whole  question  is  who  shall  be  liable  for  costs?  which 

must  fall  on  whoever  is  in  the  wrong :  and  if  the  fact  were  in  the  knowledge 

of  both  parties,  it  is  but  just  and  fair  that  the  Defendant  should  be  permitted 

to  pay  the  money  into  court.    It  is  not  litigating  the  value  of  the  goods ;  the 

•  motion  is  a  yery  reasonable  application. 

Bulkfy  J. — ^Upon  principle,  I  see  no  difficulty  in  suffering  the  money  to  be 
,  paid  into  court.    This  is  an  action  of  assumpsit,  and  the  goods  ace  stated  to 
.  have  been  of  a  specific  value.    The  declaration  does  not  state  any  particular 
'  damage  or  inconvenience  in  consequence  of,  and  independent  of  the  loss,  and 
.  therefore  the  Plaintiff  cannot  recover  beyond  the  value  of  the  goods  in  ques- 
tion ;  for  which  reason  the  declaration  does  not  cUffer  from  the  common  case 
of  goods  sold  and  delivered.    If  is  a  declaration  on  the  face  of  it  only  for  the 
value  of  the  goods.  The  Defendant  might  have  pleaded  the  fact,  and  a  tender 
of  the  20/.    If  so,  this  case  comes  within  the  general  rule.  ' 

Rule  absolute. 

(o)  GUjbcm  V.  Patron  and  another.  4  Burr.  2298.  Tyly  v.  Morrice,  Carth. 
485. 
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Sumner  against  Greek.  Friday, 

Nov.  27t/u 

^HE  Defendant   in    this  case  having  been  arrested  on  a  Srfelldant 
respondentia  bond,  for  5900/.  a  rule  was  granted  to  shew  » arrested 
caiise»  why  he  should  not  be  discharged  out  of  custody  on  enter-  I'racVthV 
ing  a  common  appearance*    This  rule  was  obtained  on  an  affi-  legality  of 
dayit,  which  stated,  that  the  bond  was  given  for  goods  shipped  doubtful, 
by  the  Plaintifl&  a  British  subject  at  Cakutia  in  the  East  Indies^  may^enu 
on  board  an  American  ship  homeward  bound  from   thence  to  uaiiy  sub- 
SAode  Island  in  America^  which  had  previously  landed  in  Bengal  pLntiffto 
a  cargo  from  Europe*     And  the  question  was,  whether  the  bond  !L^"^^' 
under  the  above  circumstances  was  not  void  by  the  2d  section  will  dis- 
of  the  statute  7  Qeo.  !•  st.  I.  c.  21.,  which  enacts,  "  That  all  on'Steri^ 
**  contracts  and  agreements  whatsoever,  at  any  time  from  and  &  common 
"  after  June  Uf  1721,  made  or  entered  into  by  any  of  his*Ma«  STwh^ 
•'jest/s  subjects,  or  any  person  or  persons  in  trust  for  them,  ^^l^' 
«  for  or  upon  the  loan  of  any  monies  by  way  of  bottomry  on  ft.  i.csu 
"  any  ship  or  ships  in  the  service  of  foreigners^  and  bound  or  de-  ^  to  all*' 
<*  signed  to  trade  in  the  East  Indies  or  parts  aforesaid ;   and  aU  ^^'.°8  ^ 
*'  contracts  and  agreements  whatsoever  made  by  any  of  his  Ma-  jects  in  the 
"  jesty's  subjects,  or  any  person  or  persons  in  trust  for  them,  j^fjj^'i 
<^  for  the  loading  or  supplying  any  such  ship  or  ships  with  a  cargo 
'*  lading  of  any  sort  of  goods,  merchandize,  treasure,  or  effects, 
*<  or  with  any  provisiotis,  stores,  or  necessaries,  S^c.  S^c.  shall  be 
«  void''  f 

Le  Blanc  and  Lcemrence,  Serjts.,  now  shewed  cause,  contend- 
ing that  the  bond  in  question  was  not  avoided  by  the  statute ; 
the  sole  object  and  meaning  of  which,  as  it  appeared  from  the 
title  and  preamble,  was  to  prevent  the  subjects  of  Great  Britain 
trading  from  Europe  to  the  East  Indies  with  foreign  commissions, 

*to  the  prejudice  of  the  East  India  company:  but  this  was  a  case 
of  a  foreign  ship  homeward  bound  taking  in  a  cargo  at  Co^ 
adta,  to  be  carried  from  thence  directly  to  Rhode  Island*  It  was 
also  improper  that  a  question  of  such  importance  should  be  dis- 
cussed on  a  summary  application  to  the  Court,  and  not  put  upon 

'  the  record. 

Adair  and  Bond,  Serjts.,  on  behalf  of  the  Defendant,  urged 
that  the  case  was  within  the  mischief  designed  to  be  remedied 
by  the  statute,  the  intent  of  which  was  not  only  to  protect  the 
exclusive  right  of  the/mffa  company  from  other  British  subjects, 

T  2  but 
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1 789-  but  also  to  secure  the  trade  to  the  nation  itself,  by  preventing' 
gjj^^^  foreigners  from  sharing  in  it  in  any  degree,  and  for  that  pur- 
agmnst  posc,  throwing  every  possible  difficulty  in  their  way.  As  to  the 
objection  to  the  mode  of  application  to  the  court,  it  would  be 
very  oppressive  to  detain  a  foreigner  in  gaol  who  probably 
would  not  be  able  to  find  bail  to  the  large  amount  required  by 
the  bond,  when  the  bond  itself  might  turn  out  to  be  void. 

Lord  Loughborough. — We  are  all  of  opinion  in  this  case, 
that  the  Defendant  ought  to  be  discharged  on  entering  a  com^ 
mon  appearance.  But  we  do  not  think  it  necessary  to  give  a  de- 
cided opinion  on  the  act,  because,  where  the  Plaintiff  has  the 
Defendant  in  custody,  and  the  cause  of  the  arrest  being  commu- 
nicated in  his  own  affidavit,  appears  by  reference  to  the  security 
on  which  the  debt  arises,  it  would  be  improper  to  hold  the 
party  in  prison  if  there  appears  a  probable  ground,  that  the 
contract  which  is  the  foundation  of  the  action  is  void,  tf 
the  contract  were  not  only  void,  but  mischievous,  the  law 
[  SOS  ]  might  be  evaded,  if  the  Plaintiff  were  permitted  to  retain 
the  advantage  which  he  has  gained  over  the  Defendant,  and 
make  use  of  the  opportunity  of  treating  with  him  while  in  con- 
finement ;  for  possibly  the  merits  of  the  case  might  then  never 
meet  the  examination  of  a  court  of  justice.  I  do  not  choose  to 
enter  into  the  construction  of  the  statute,  because  the  conse- 
quences are  very  extensive,  since  if  it  be  as  the  Defendant  sug- 
gests the  security  is  not  only  void,  but  the  other  clauses  go  to 
subject  the  Plaintiff  to  very  considerable  penalties :  but  I  think 
it  seeffns  probable,  that  in  its  true  meaning,  it  would  reach  all 
trading  in  the  East  Indies  for  the  purpose  of  sending  goods  to 
other  parts  of  the  world,  contrary  to  the  provisions  of  the  charter 
of  the  East  India  company. 

Rule  absolute  for  the  Defendant's  discharge. 
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Saturdrn/, 

Nov.  2Bih. 


/4SSUMPSIT  for  work  and  labour  with  the  common  money  ^.  having 

""    counts.  given  a  g^ 

neral  bond  to 

The  action  was  brought  for  services  performed  and  money  ^-  for  ti»e 
advanced  by  the  Plaintiff  at  the  request  of  the  Defendant,  in  Ey^  ""^ 
support  of  Messrs.  Cruger  and  Peach  two  of  the  candidates  at  ^'^'^''  '^  " 
the  last  election  of  members   of  Parliament  for   the   city  of  between 
BristoL  i*l«™'  i?  *<» 

be  applied 
The    towards  in- 
,  demnifying 

B.  from  the  expences  of  an  election  in  which  B.  is  a  candidate ;  in  an  action  brought  Ly  C.  ac^ainst  D. 
for  money  advanced  and  services  performed  in  supporting  the  interest  of  B.  at  the  request  of  i?.  j1.  is 
not  a  comjfetent  witness.  In  assumpsit  for  work  and  labour  and  money  paid,  the  jury  will  in  their  ver- 
dict calculate  interest  on  the  money  reaUy  advanced,  but  not  on  the  damages  for  the  work  and  labour  (a). 


{a)  [But  it  has  been  since  decided 
that  interest  in  such  case  is  not  re- 
coverable. Calton  V.  Bragg,  1 5  East, 
223.  De  Haviland  v.  Bowerbaiik,  1 
Campb.  N.P.C.  50.  It  appears  to  be 
now  firmly  settled,  notwithstanding 
the  conflicting  authorities,  that  inter- 
est is  only  recoverable  upon  mercan- 
tile securUieSf  or  in  those  cases  where 
there  has  been  an  express  promise  to 
pay  interest,  or  where  such  promise 
is  to  be  implied  from  tie  wage  of 
trade  or  other  circumstances,  per  Ab- 
bot, C.  J.  Higgins  v.  Sargent,  2  B.  & 
C.  349.  It  still,  however,  remains  a 
doubtful  question,  whether  interest  is 
properly  recoverable  as  a  separate  de- 
mand, or  whether  merely  as  damages 
incidental  to  the  recovery  of  the  prin- 
cipal ;  and  also,  whether,  if  it  can  be 
claimed  as  damages,  it  can  be  recover- 
ed under  the  indebitatus  counts  for 
goods  sold  and  delivered,  money  had 
and  received,  &c. 

On  the  one  hand  that  interest  can 
only  be  claimed  where  a  contract, 
either  express  or  implied,  to  pay  it 
exists,  appears  from  all  the  later  de- 
cisions on  the  subject.  So  it  has  been 
held  that  debt  will  lie  for  interest, 
which  were  it  merely  a  demand 
sounding  in  damages  would  not  be  the 
case.  iSoran  v.  (fReiUij,  5  Dow,  13.7. 
Herries  ▼.  Jamieson,  5  T.  R.  556»  but 
see  Seaman  v.  Dee,  1  Vent.  198.  con- 
trd,  and  see  WilUams  v.  Fowler,  1  Str. 
410.  where  it  is  said  that  where  in- 
terest is  damages  debt  will  not  lie, 
hut  that  it  b  otherwbc  where  a  stated 


interest  is  fixed  at  a  stated  rate.  See 
also  Dickenson  v.  Harrison,  4  Price, 
'286.  That  interest  (accruing  on 
a  covenant  to  pay  a  certain  sum  of 
money  with  interest)  is  a  separate 
demand,  appears  also  from  the  last 
cited  case ;  and  see  Herries  v.  Jamic" 
son,  5  T.  R.  553, 

On  the  other  hand,  that  interest  is 
properly  recoverable  as  damages  in- 
cidental to  the  recovery  of  the  prin- 
cipal, and  not  as  a  separate  demand 
arising  ex  contractu,  appears  from  se- 
veral authorities.     "  Interest  is  re- 
"  covered  by  way  of  damages,  where 
"  damages  are  recovered  ratione  de- 
"  tctitionisdcbitiy  Swcailandy.  Squire, 
2  Salk.  62J.    «  Where  by  deecl  the 
*'  party  covenants  or   binds  himself 
**  to  pay  the  principal  with  interest, 
*'  the  interest  is  not  to  be  included 
'*  with  the  principal  in  an  action  of 
"  debt,  but  shall  be  turned  into  da- 
**  mages  which  thejuryis  to  measure," 
per  Hale,  C.  J.  Seaman  v.   Dee,  I 
Ventr.  198.    "  Wherever  interest  is 
"  intended  to  be  given,  it  forms  part 
*'  of  the  damages    assessed    by  the 
"jury,"    per  Lord  Kenyon,  Lee  v. 
Lingard,  1  East,  405.  and  see  in  the 
matter  of  Burgess,  8  Taunt.  664.   So 
where  the  obligee  of  a  bond  (reserv- 
ing interest)  received  the  whole  prin- 
cipal, but  not  the  whole  interest,  and 
afterwards  brought  an  action  on  the 
bond  for  the  interest  unpaid,  to  which 
the  Defendant  pleaded  solvit  post  diem. 
Lord  Kenyon  ruled  that  the  Plain- 
tiff could  not  recover,  **  that  the  jury 

give 
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The  cause  was  twice  tried,  and  on  each  trial  the  Plaintiff  recover- 
ed a  verdict ;  on  the  latter,  for  the  amount  of  the  money  advanced 
by  him  for  the  purposes  of  the  election,  viz.  44/.  with  interest,  to- 
gether with  a  certain  sum  for  his  attendance.  The  substanceof  the 


"  give  the  interest  in  the  form  of  da- 
*'  mages,  but  there  must  be  something 
*'  to  support  them;  that  here  the  prin- 
<*  cipal  tiaving  been  paid  for  it  there 
**  could  be  no  verdict;  that  that  being 
"  gone,  every  thing  founded  on  it 
"  must  go  too."  Dixon  v.  Parkes,  1 
£sp.  N.  P.  C.  110.  So  also  where  in 
an  action  on  a  promissory  note,  the 
particulars  of  the  PlaintifTs  demand 
contained  no  claim  for  interest.  Lord 
Ellenborough  held,  ''  that  though  the 
"  interest  was  not  claimed  eo  nomine 
**  by  the  particular,  the  Plaintiff 
''  might  recover  it  as  arising  out  of 
**  the  principal."  Blake  v.  Lawrence^ 
4  Esp.  N.  P.  C.  147.  See  also  JFVfln- 
cU  V.  Wilton,  1  R.&  M.  N.  P.  C.  105. 
and  ex  parte  Williamt,  1  Rose,  401. 
"  As  to  what  has  been  said  in  argu- 
"  ment  that  promissory  notes  carry 
"  interest  by  force  of  the  contract, 
**  Lord  Hardwicke  was  an  excellent 
"  common  lawyer,  and  he  has  over 
"  and  over  again  said  that  damages 
'*  are  given  beyond  the  amount  of 
**  bills  of  exchange  and  promissory 
*'  notes,  not  by  force  of  the  contract, 
**  but  in  respect  of  a  breach  of  it." 
Per  Lord  Eldon,  ibid. 

It  has  indeed  been  said,  that  inter- 
est is  sometimes  recoverable  as  da- 
mages, and  sometimes  as  a  debt, 
Wiliiamt  v.  Fotuler;  Dickefuon  v. 
Harrison,  supra;  and  this  was  the 
opinion  of  one  of  the  judges  in  the  late 
case  of  Higsins  v.  Sargent^  2  B.  &  C. 
34d.  **  If  this,  therefore,  had  been 
^  an  action  of  debt,  the  payment  of 
**  the  principal  sum  would  have  been 
"  a  good  defence,  because  the  interest 
^  is  no  part  of  the  debt,  but  is  claim- 
"  ed  only  as  damages  resulting  from 
**  the  non-payment  of  the  debt, 
'•  Where  indeed  the  interest  becomes 
**  payable  by  virtue  of  a  contract  ex- 
"  pressed  or  implied,  then  it  becomes 
^  part  of  the  debt  itself,  and  conse- 
**  quently  it  would  then  be  no  an- 
"  swer  to  an  action  of  debt  for  the 
"  Defendant  to  shew  that  he  had  paid 
''  the  principal  sum  advanced.  Here" 
(it  was  covenant  on  a  policy  of  in- 
surance upon  the  life  of  A.  payable 


six  months  after  A.'s  death),  **  there 
**  bein^  no  contract  dther  express  or 
**  impUed  to  pay  interest,  it  is  no  part 
**  of  the  debt,  but  could  only  be  re- 
**  covered  by  way  of  damages  for  de* 
**  taining  the  debt."  Since  the  mo- 
dern decisions,  it  is  difficult  to  imagine 
a  case  in  which  the  Courts  woaid  al- 
low a  party  to  recover  interest  as  da- 
mages resulting  from  the  non-pay- 
ment of  the  debt,  where  there  is  no 
contract  either  express  or  implied.  If 
allowed  in  one  instance,  why  not  in 
all  ?  Every  creditor  to  whom  money 
is  due  and  not  paid,  sustains  a  da- 
mage by  reason  of  the  detention  of 
his  debt  in  being  deprived  of  the  use 
of  his  money. 

If  interest  is  to  be  regarded  as  a 
sum  of  money  due  by  virtue  of  the 
same  contract  under  which  the  prin- 
cipal is  payabl^  it  seems  not  to  be 
properly  recoverable  under  the  in- 
debitatus counts  for  money  had  and 
received,  &c.  If  due  as  arising  by 
contract  only,  express  or  implied, 
such  contract  ought,  as  it  seems,  to  be 
shewn  by  the  Plaintiff  in  his  declarap 
tion,  and  he  will  not  be  allowed  to 
give  it  in  evidence  under  a  count 
adapted  to  a  contract  of  a  diflerent 
nature.  But  if  interest  be  only  an 
incident  to  the  recovery  of  the  prin- 
cipal, there  seems  better  reason  for 
holding  that  it  may  be  recovered  un- 
der any  coiint  by  which  the  principal 
can  be  recovered,  see  2Starkie*8  Evid. 
790. 

That  interest  is  not  recoverable  un- 
der the  indebitatus  counts,  see  Motet 
v.  MFerlan^  2  Burr.  1012.  WaUcer 
v.  ConztabUy  1  Bos.  k,  Pul.  506.  Tap' 
penden  v.  Randal,  2  Bos.  &  Pul.  472. 
But  in  Marthal  v,  Poole,  15  Bast,  98, 
it  was  held,  that  interest  might  be  re- 
covered under  a  count  for  goods  sold 
and  delivered  at  part  of  the  price  of 
thegoodt,  and  in  two  caseit  the  coarts 
have  refused  to  interfere  where  inter- 
est has  been  given  by  the  iury  under 
the  indebitatus  counts.  SlacKy.LoweU, 
5  Taunt.  157.  Harriton  v.  Allen,  8 
Bingh,  4.  In  the.  latter  case  tfa^rc 
was  an  indebitatus  count  for  interest] 

evidence 
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evidence  on  the  part  of  the  Plaintifi^  as  it  appeared  on  Lord  LofUg%^  1 789. 
larough*s  statement  of  it,  was,  that  the  Defendant,  who  was  j^^^^^ 
a  member  of  a  committee  at  Bristol  for  carrying  on  the  election  nit 
in  favour  of  PeacA  and  Cruger^  had  taken  upon  himself  an  active  "j^^. 
part  in  engaging  the  Plaintiff  to  advance  money,  and  attend  in 
collecting  the  voters  resident  in  London^  and  conveymg  them  to 
BrisioL  On  the  other  hand,  the  Defendant  endeavoured  to 
prove  that  he  acted  merely  as  the  agent  of  Peach  and  by  his  au- 
thority; for  which  purpose  he  called,  besides  other  evidence, 
two  witnesses  Lediard  and  Evcbank  g  but  they  being  examined 
on  a  X)oir  dire^  Ewbank  said  he  had  given  a  bond  to  Peach  for 
the  payment  of  a  sum  of  money,  which  it  was  understood  be- .  [  304  ] 
tween  them,  was  to  be  applied  towards  indemnifying  him 
from  the  expences  of  the  election ;  and  Lediard  acknowledged 
that  he  had  entered  into  a  written  agreement  to  the  same  effect* 
From  this  account,  Lord  Loughboroitgh  thought  they  were 
interested  in  the  event  of  the  cause,  inasmuch  as  by  procuring 
the  Plaintiff  to  be  nonsuited  or  a  verdict  against  him,  they  would 
save  themselves  from  the  consequence  of  this  action,  since  if  he 
gained  a  verdict,  as  the  Defendant  would  call  upon  Peach  to 
be  reimbursed  die  damages  and  costs,  they  would  be  liable 
by  their  engagements  to  Peach  g  and  if  the  Plaintiff  having  fail- 
ed in  this  action  should  bring  another  against  PeacJi^  they  (the 
witnesses)  might  tender  to  Peach  the  amount  of  the  Plaintiff's 
demand,  and  thereby  escape  the  costs,  for  if  Peach  should  pro- 
ceed against  them  on  their  securities,  he  would  be  restrained  in 
equity  from  having  execution  for  more  than  the  damages  re- 
covered by  the  Plaintiff  in  the  former  action,  which  would  have 
been  tendered. 

A  rule  was  obtained  by  WaUon^  Serjt.,  to  shew  cause  why 
there  should  not  be  a  new  trial  on  the  following  grounds.  That 
the  Defendant  was  merely  the  agent  of  Peachy  and  therefore  not 
personably  liable :  that  the  evidence  of  Lediard  and  £vo&ira£ 
ought  to  have  been  admitted,  and  that  the  jury  ought  not  to 
have  calculated  interest,  the  damage^  in  an  action  for  work  and 
labour  being  before  verdict  unliquidated. 

Adair  J  Seijt,  who  shewed  cause,  chiefly  relied  on  two  points. 
1.  That  it  was  an  established  rule  of  law,  too  clear  to  be  dis- 
puted, that  though  the  principal  was  in  general  responsible  for 
the  acts  of  his  agent,  yet  the  agent  might  by  special  circum- 
stancesy  make  himself  liable;  that  it  was  the  province  of  the 

jury 
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1789*     jury  to  determine  on  the  evidence,  whether  there  were  such 

Tbwaw-    circumstances  or  not;  and   that   in   the  present  case,  it  was 

vrr        found  by  the  verdict  that  the  Defendant  had  conducted  himself 

T^xj^     so  as  to  be  personally  liable.     2.  That  it  sufficiently  appeared 

from  the  examination  of  Lediard  and  Ewbanky  that  they  were 

interested  in  such  a  manner  in  the  event  of  the  cause  as  to  make 

their  evidence  inadmissible. 

The  Court  delivered  their  opinions  as  follow : 
Gould,  J. — It  would  be  an  exceedingly  hard  case,  if  the 
Plaintiff*  Trrfawwe^was  uotintitled  to  recover  against  the  Defend* 
ant  ThomaSi  considering  from  the  state  of  the  evidence,  the 
active  share  and  part  which  he  took  in  this  business.  For  my  own 
[  S05  ]  part,  if  I  had  been  present  on  the  spot  and  observed  his  conduct, 
I  should  have  looked  upon  him  as  a  person  supporting  the  credit 
of  Cruger^  and  putting  himself  forward  as  a  stake  to  be  respon- 
sible to  every  body.  With  respect  to  the  committee,  it  is  clear 
that  Thomas  was  a  member  of  it,  and  supposing  the  money  to 
come  from  that  committee,  and  having  said  nothing  to  give  the 
Plaintiff*  a  better  right  against  any  other  person,  he  shall  not  be 
permitted  to  turn  the  Plaintiff*  round.  With  respect  to  the  ob- 
jection to  the  witnesses,  I  take  it,  that  unless  a  witness  is  inte- 
rested in  the  event  of  a  cause,  the  objection  will  not  go  to  repel 
him;  it  will  not  go  to  his  cqmpetency,  but  only  to  his  credit. 
In  this  case  it  seems  to  me  from  the  statement  of  it  by  my 
Lord  Chief  Justice,  that  there  was  an  interest  in  these  two  wit- 
nesses, as  they  were  liable  to  that  sum  of  money  which  would 
follow  a  verdict  in  point  of  costs :  they  appear  therefore  to  me 
interested  to  procure  a  nonsuit  if  they  possibly  could  for  the 
Plaintiff,  or  a  verdict  against  him.  As  to  the  last  question  re- 
lating to  the  interest  on  the  money,  I  remember  a  case  (a)  ex- 
tremely well,  where  on  a  writ  of  inquiry  the  jury  on  assessing 
damages  found  interest  for  money  lent ;  my  brother  WhitaJcer 
applied  to  set  aside  that  inquisition  on  the  ground  that  the  giv- 
ing interest  was  not  warranted  by  any  precedent :  a  case  was  then 
cited  from  Bunbury's  Reports  (6),  in  which  the  Court  were  of 
opinion,  that  for  money  lent  interest  should  be  recovered;  and 
Whitaker^s  motion  was  refused.  Now  money  laid  out  for  the 
use  of  another,  and  money  lent  to  him,  seem  to  stand  precisely 
on  the  same  ground  with  respect  to  reason,  justice,  and  equity. 
As  far  therefore  as  interest  was  assessed  with  respect  to  the  liqui- 

(fl)  8  Black.  761,  3  Will.  205.  [See  1 5  East,  228.  (n>]      (b)  Bunb.  119. 

dated 
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dated  sum,  I  think  the  verdict  perfectly  right,  and  ought  to  be 
sustained :  as  to  the  sum  for  day's  wages,  certainly  in  my  appre- 
hension, no  interest  ought  to  be  allowed ;  and  this  distinction  is 
made  in  the  case  in  Btmbury^  that  for  goods  sold  and  delivered 
or  work  and  labour,  no  interest  ought  to  be  allowed ;  otherwise 
of  money  lent.  But  there  is  a  known  and  usual  method  of  -re» 
mitting  damages  of  this  kind.  I  am  therefore  of  opinion  that 
there  ought  not  to  be  a  new  trial. 

[It  was  then  stated  at  the  bar,  that  no  interest  had  been  al- 
lowed on  the  sum  for  the  daily  attendance  of  the  Plaintiff; 
which  the  Court  said  was  perfectly  right.] 

Heath,  J. — I  am  of  the  same  opinion  with  my  Brother  Gotdd, 
on  the  first  point.  I  think  it  clear  that  Thotnas  has  made  him- 
self liable ;  he  was  one  of  the  acting  committee,  and  the  only 
person  the  Plaintiff  can  sue.  As  to  the  question  concerning  the 
witnesses  who  were  examined  on  the  voir  dire^  one  says  he  has 
entered  into  a  written  agreement,  the  other  that  he  gave  a  bond 
for  the  payment  of  money ;  and  one  says  the  money  was  to  be 
made  use  of  in  defraying  the  expenses  of  the  election.  If  the 
party  were  sued  on  the  bond,  though  in  point  of  law,  perhaps,  it 
could  not  be  pleaded  that  only  such  a  sum  was  really  advanced, 
yet  in  equity  no  more  would  be  recovered.  Then  the  question 
is,  whether  they  are  interested  in  the  event  of  this  suit?  Now 
it  appears  clearly,  that  Cruger  and  Peach  were  joint  candidates; 
it  also  appears  that  there  was  a  committee  formed  for  the  in- 
terest of  both,  and  that  the  Defendant  Thomas  was  a  member 
of  that  committee.  When  therefore  the  two  witnesses  were  called 
to  be  examined,  and  to  nonsuit  the  Plaintiff,  who  brings  his 
action  to  recover  the  expenses  of  the  election,  they  speak  most 
materially  in  respect  to  their  own  interest ;  because  the  money 
to  be  recovered  by  this  verdict,  will  be  part  of  the  money  for  the 
securing  payment  of  which  the  agreement  was  entered  into  and 
the  bond  was  given. 

Wilson,  J. — ^With  respect  to  the  first  question,  it  is  evident 
that  the  jury  might  have  found  either  way;  there  being  evidence 
on  both  sides,  they  might  very  well  find  for  the  Plaintiff,  which 
they  have  done.  With  respect  to  the  other  question  of  the  two 
witnesses,  I  entertain  very  great  doubts.  I  am  not  prepared  to 
go  the  length  of  saying  their  testimony  ought  to  be  rejected. 
All  that  one  of  them  says  is,  that  he  gave  a  bond  to  Mr.  Peach 
conditioned  for  the  payment  of  money,  and  that  he  understood 

Peach 
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1789.     Peach  was  to  apply  it  to  defray  the  expenses  of  the  election. 

' Now  it  does  not  at  all  appear  that  Petich  would  be  answerable 

irxY  ~  to  the  Defendant  Thomas^  because  if  the  committee  undertook 
j&^ina  ijjg  election  at  their  own  expense  by  their  own  subscription,  the 
candidate  was  not  answerable  to  them ;  and  if  they  were  merely 
agents,  they  were  not  themselves  personally  answerable.  There 
is  no  evidence  therefore  that  Thomas  could  have  compelled  this 
.  money  from  Peach;  and  unless  that  was  clearly  established,  I 
am  of  opinion  that  there  is  not  a  shadow  of  interest  in  the  wit- 
ness Ewbank,  With  regard  to  Lediardj  I  should  also  doubt 
whether  he  had  an  interest  in  this  case,  which  must  be  shewn^ 
though  they  might  have  a  common  cause.  Yet  even  if  the  ob- 
jection were  to  hold,  it  would  go  only  to  the  credit  of  the  wit- 
ness. Now  these  persons  are  not  to  pay  over  to  the  Defendant 
[  S07  ]  either  the  damages  or  costs  of  suit  which  he  might  incur;  but 
there  is  a  chance  that  Peach  may  call  upon  them.  It  is  also 
very  likely  that  Lediard  might  be  mistaken ;  when  he  was  giv« 
ing  an  account  of  a  written  engagement,  he  might  not  recol- 
lect exactly  what  it  was,  it  might  be  a  bond  having  some  re* 
citals  in  it,  or  something  relating  to  the  election ;  but  we  do  not 
know  what  it  was.  But  I  think  it  is  too  much  to  reject  the  evi* 
dence  of  witnesses,  unless  there  is  a  positive  and  direct  proofs 
either  out  of  their  own  mouths  or  by  record  (but  out  of  their 
mouths  it  sh6uld  be)  that  they  are  interested  in  the  event  of  the 
cause.  In  the  present  case  it  ought  to  be  shewn,  that  Thomas 
was  employed  by  Peachy  and  that  Peach  was  liable  to  him  when 
he  made  himself  liable  for  the  money. 

Gould,  J. — I  remember  a  case  in  Strange  {a)^  where  the  wit* 
ness  answered  to  the  voir  dire,  that  though  he  was  not  under 
any  legal  obligation  to  bear  out  the  costs,  yet  he  considered 
himself  under  an  obUgation  in  point  of  honour,  and  that  re- 
pelled him(£). 

Lord  Loughborough. — In  this  case  there  was  no  evidence  at 
tXL  of  there  being  any  committee  who  had  money  of  their  own 
contributing  to  pay  towards  the  expense  of  the  election ;  on  the 
contrary,  the  evidence  on  the  part  of  the  Defendant  proved  the 
negative  of  that  proposition.  There  was  a  committee  manag- 
ing the  election  for  the  absent  candidate  Mr.  Cruger^  and  Mr. 

(a)   Fothermgham  v.  Greenwood,     N.  P.  C.  145.  contri.  And  see  1  Phill 
Stra.  139.  Evid.  150.  6tb  edit] 

(6)  [PedenoH  v.  Stojies,  1  Campb.- 

Peach 
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Peach  one  of  the  candidates  has  an  engagement  on  the  part  of  17^^* 
Mr.  Ewbank  to  pay  simply  a  sum  of  money;  but  Embank  de- 
clares that  the  consideration  on  which  he  had  given  that  bond, 
and  what  would  make  the  real  debt  between  Peach  and  him, 
was  the  application  of  so  diuch  of  that  sum  as  should  be  neces- 
sary towards  the  expenses  of  the  election,  in  relief  of  Peach  the 
partner  of  Cruger,  The  other  witness  Lediardj  entered  into  an 
agreement  which  he  states  to  be  exactly  of  the  same  effect,  fot 
the  payment  of  money  which  he  understood  to  be  for  the  ex- 
pense of  the  election.  ,  Now  they  seem  to  me  to  have  the  most 
direct  interest  in  the  event  of  tlie  cause ;  not  that  the  verdict 
could  be  evidence  on  which  the  money  would  be  demandable  of 
them,  but  in  the  persuasion  of  their  own  minds,  that  the  dif- 
ference of  the  cause  was  just  so  much  to  them  in  the  proportion 
of  the  costs.  It  is  certainly  sufficient  from  the  case  in  Strange^ 
that  the  witness  thinks  himself  interested,  though  in  point  of 
law  there  could  be  no  recovery  against  him.  Now  if  he  dis- 
closes the  nature  of  his  interest,  and  honestly  says  what  that  [  308  ]] 
interest  i&  according  to  his  own  conception  of  it,  and  it  is  an 
interest  which  by  immediate  and  necessary  consequence  must 
subject  him  to  the  costs  in  the  action,  it  would  be  sti'ange  td  say 
that  it  was  indifferent  to  him  whether  the  Defendant  or  Plain- 
tiff recovered.  Certainly  in  point  of  law,  these  witnesses  must 
pay  the  money  due  on  their  agreements,  but  it  is  equally  cer- 
tain that  Peach  could  have  execution  for  no  more  than  he  could 
state  to  be  paid  by  him  for  the  expense  of  the  election.  The 
44/.  due  to  the  Plaintiff  Trelawney  is  money  advanced  towards 
the  expense  of  the  election.  In  case  he  recovers,  the  obligation 
to  pay  the  44/.  and  all  the  costs  of  this  and  the  other  action  at- 
tach, which  in  that  respect  become  part  of  the  expenses  of 
the  election.  If  the  Plaintiff  had  been  nonsuited,  they  might 
have  tendered  the  two  sums  to  Peachy  and  thrown  on  him 
the  costs(a).  With  regard  to  the  question,  how  far  collateral 
interest  in  the  same  cause  will  affect  the  parties  so  as  to  reject 
their  evidence,  I  am  at  a  loss  for  ti  settled  and  known  rule. 
The  cases  have  differed  very  widely  upon  it,  it  has  appeared  in 


(a)  [But  ^tKffrtf  whether  FffocA  would 
have  been  liable  to  the  costs?  If  the 
Defendant  was  rightly  sued,  he  should 
not  have  resisted  the  payment,  and 
he  could  not  throw  upon  Peack  the 
costs  of  an  action  improperly  defend- 


ed, FUher  V.  Falhwt,  S  Esp.  N.  P.  C. 
171,  and  without  the  directions  of' 
Peachy  Howes  v.  Martinp  I  Esp.  N. 
P.C.  162.   But  see  Jmict  v.  Brooke, 

4  Taunt.  464.] 
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several  cases  that  where  the  witness  has  stood  precisely  in  the 
situation  as  either  party  to  the  causC)  with  respect  to  another 
action,  it  was  better  to  hold  it  to  be  an  objection  that  went  to 
his  competency  rather  than  his  credit.  But  I  know  that  opinion 
is  combatted  by  very  great  authority.  Yet  it  was  so  ruled  in  the 
time  of  Lord  Chief  Justice  Parker^  by  all  the  judges  of  Eng- 
land, The  case  is  in  Fortescue  246.  Lock  v.  Hayton^  where  an 
action  was  brought  on  a  policy  of  insurance,  and  the  Plaintiff 
having  proved  the  policy  and  premium,  the  master  of  the  ship 
was  called  to  prove  the  loss  and  damages,  who  admitted  that 
he  himself  made  an  insurance  on  some  goods  of  his  own  on 
board ;  an  objection  was  taken  to  his  competency,  which  the 
Chief  Justice  reserved  for  the  consideration  of  the  Court ;  and 
afterwards  on  a  communication  with  all  the  judges,  it  is  stated 
by  Fortescue^  who  was  himself  a  judge  at  that  time,  to  be  their 
unanimous  opinion,  that  it  was  a  sufficient  objection  to  repel 
the  witness  (a).  But  this  in  the  present  case  goes  beside^  the 
point;  as  I  take  it  here,  there  was  a  direct  interest  in  the  costs 
of  the  cause. 

Rule  discharged. 

See  Waltenv. SkeUy,  1  TermRep.  B.R.  296.  Bent v, Baker^  3 TermRep. B.R.  S7. 
[Jordaine  v.  Lathbrooke,  7  Term  Rep.  B.  R.  GDI.] 


(a)  [The  case  of  Lock  v.  Hapten 
cannot  now  be  coniidered  an  autho- 
thorityy  nnce  it  appears  to  be  well 
deddad  that  a  witness,  who  merely 


stands  in  the  same  ntuation  as  the 
party  for  whom  he  gives  evidence,  is 
competent.  See  the  cases  collected, 
1  Phill.  Evid.  45.  6th  edit.] 
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ARGUED  AND  DETERMINED 


IM  THE 


Court  of  COMMON  PLEAS, 


IN 


Hilary  Term, 

In  the  Thirtieth  Year  of  the  Reign  of  Gsorge  IIL 


KiRKMAN  against  PrIC£.  J^kfay^ 

Jan,  S6th. 

A   RULE  had  been  obtained  to  show  cause  why  a  bond,  war-  The  memo- 
rant  of  attorney,  and  deed  of  assignment  of  the  Defend-  "■?o^*°*»- 
ant's  pay  as  a  lieutenant  in  the  navy,  to  secure  an  annuity,  letfortfapre- 
ahould  not  be  given  up  to  be  cancelled,  on  the  ground  that  the  mtnoCT^n 
consideration  of  the  annuity  was  not  sufficiently  set  forth  in  the  ^^  ^ 
memorial  according  to  17  Geo.  3.  c.  26.  tioa  money 

Tlie  memorial  stated  generally  the  annuity  to  have  b^n  ^SSJi^o 
granted  in  consideration  of  160/.  paid  by  the  Plainti£P  to  the  17000.8. 
Defendant;  but  it  appeared  upon  affidavit,  that  99/-  145.  6d.  of  Q^.^who. 
the  money  had  been  previously  lent  by  the  Plainti£^  for  which  thenhecoi*- 
the  Defendant  gave  several  promissory  notes,  and  that  the  were  a  good 
Plaintiff  at  the  time  of  granting  the  annuity,  advanced  only  so  ^l^^ 
much  money  as  remained  to  complete  the  160/.  allowing  twelve  partly  of 
guineas  for  the  e&pences  of  the  deeds,  but  gave  up  the  notes.      at  Uiedm!^ 

This  Bondy  Seijt,  in  shewing  cause,  said  was  sufficient,  as  Jff^^^/' 
the  whole  consideration  money  had  in  fiict  been  received  by  money  be- 
the  Defendant,  though  at  different  times.     He  also  said  that  ^cei  Uien 
the  application  came  too  early,  since  the  statute  did  not  give  p^  up 
the  Court  authority  to  interfere,  before  execution  was  sued  out 
on  a  judgment  entered,  or  an  action  was  brought. 

Adaitj  Serjt,  supported  the  rule^  by  contending  that  neither    [  310  ^ 

(a)  [Vide  Mouyi  v.  Leake^  8  T.  R.  411.    Honaood  v.  UnderhiU,  8  M.  &  S. 
89.] 

the 
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the  consideration  was  a  good  one,  nor  the  mode  of  advancing  it 
so  clearly  set  forth  as  the  statute  required.  As  to  the  first  point 
he  cited  Jaques  v.  Wtihi/f  2  Term  Rep.  B.  lU  557;  as  to  the 
second  (on  which  he  principally  relied),  Bumball  v.  Mtirray^  5 
Term  Rep.  B.  R.  298. 

The  Court  gave  no  decided  opinion  on  the  validity  of  the 
consideration  (a),  but  held  clearlvt  that  the  particulars  of  it 
were  not  sufficiently  specified,  the  words  of  the  statute  (i)  being 
that  the  consideration  should  be  ^^fiOy  and  truly  set  forth  and 
described  "  and  therefore  n^ade  the 

Rule  absolute. 


{jC\  [That   such   considemtion   it 
valict  see  ^x  parte  Fallon  4r  ^'»  S  T. 


R.  985.  and  JCeffe  v.  Ambroue^  1 T. 
R.  551.] 
(b)  Sect  3. 


Wednetdaif, 
Feb.Bd. 

Artriance 
between  the 
writ  and 
count,  (the 
aceUam 
being  in  case 
cnprofiuteSf 
but  the  de- 
dantioniii 
debt)  if  not 
a  ground  for 
entering  an 
tJconcrftuT 
on  thebul- 
piecep  whtn 
the  turn 
mommto  is 
under  ML 


LocKwooD  against  Hill. 

TN  this  case,  on  the  motion  of  Cockell,  Serjt.,  a  rule  was  grant- 
"^  ed  to  shew  cause  why  an  exoneretur  should  not  be  entered  on 
the  recognizance  of  bail,  on  the  ground  that  in  the  capias  ad 
resp.  against  the  principal,  the  ac  etiam  was  ^*  in  a  certain  plea 
of  trespass  on  the  case  on  promises^  for  25/.  but  that  the  de- 
claration was  in  debt  for  260/.  or  simple  contract. 

Marshallj  Serjt.,  shewed  cause,  arguing  that  as  the  sum 
sworn  to  was  under  40/.  the  Defendant  might  have  been  ar- 
rested and  holden  to  bail  on  a  common  clausum  /regit  without 
an  ac  etiam.  The  stat.  13  Car.  2.  st.  2.  c.  2.  which  requires  the 
cause  of  action  to  be  expressed  in  the  writ,  and  which  gave  rise 
to  the  clause  of  ^x^  etiam^  operates  only  where  the  sum  is  above 
402.,  when  therefore  the  debt  is  under  40L,  the  ac  etiam  is  not 
necessary,  and  a  difference  between  that  and  the  count  is  not 
material,  particularly  as  relating  to  the  bail,  who  engage  to  be 
answerable  for  the  debt  of  the  Defendant.    Prac.  Reg,  137. 

The  Court  were  of  this  opinion,  and  the 

Rule  was  discharged. 

{a)  [See  Kerry.  Sket^^  S  Bof.  k  Pul.  556.] 
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J  790. 
ZoucH  on  the  Demise  of  Ward  against  Willingale.     f^f^ 

TN  this  ejectment,  tried  before  the  Lord  Chief  Baron  at  the  A  disirew 

last  assizes  at  Chelmsford^  the  Plaintiff  was  nonsuited  on  the  renrac^ed 
following  circumstances.     In  September  1787f  the  lessor  of  the  •(^»  **»  «- 

^  .         ,      ^  prabon  of  A 

Plaintiff  purchased  the  premises  in  fee  then  occupied  by  the  notice  to 
Defendant,  who  continued  tenant  from  year  to  year,  and  to  2^^"^ 
whom  the  lessor  of  the  Plaintiff  on  the  19th  of  March  1788,  ^^ 
gave  the  following  notice  to  quit.  *^  I  do  hereby  give  you  no- 
^^  tice  to  quit  and  leave  the  possession  of  all  that  messuage  or 
*^  tenement,  &c.  which  you  hold  under  me,  &c.  at  Michaelmas 
<<  day  next,&;c."  The  Defendant  not  having  quitted  posses- 
sion in  pursuance  of  the  notice  on  the  24th  of  February  1789, 
the  lessor  of  the  Plaintiff  distrained  for  a  year  and  a  quarter's 
rent  due  at  Christmas  1788,  viz.  for  the  year  ending  at  the  ex- 
piration of  the  notice  to  quit,  and  the  quarter  from  that  time  to 
Christmas^  during  which  the  Defendant  held  over.  The  demise 
was  laid  on  the  1st  of  January  1789,  and  the  question  was  as 
appeared  from  the  Chief  Baron's  report,  whether  the  distress 
taken  for  rent  accrued  subsequent  to  the  time  when  the  Defend- 
ant had  notice  to  quit,  was  not  a  waiver  of  the  notice? 

His  Lordship  was  of  opinion  that  it  was  a  waiver,  and  there- 
fore directed  a  nonsuit. 

A  rule  having  been  obtained  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside  and  a  verdict  entered  for  the  Plaintifl^ 
or  a  new  trial  granted ; 

Bond  J  Serjt.,  now  shewed  cause.  The  lessor  of  the  Plaintiff 
could  not  recover  in  this  ejectment,  having  by  the  taking  a  dis- 
tress affirmed  and  continued  the  tenancy,  which  he  had  before 
admitted  by  the  terms  of  the  notice.  Though  in  Doe  v.  Batten^ 
Cowp.  243.  the  mere  acceptance  of  rent  was  holden  not  to  be 
of  itself  a  waiver  of  the  notice,  but  to  be  a  question  for  the 
jury,  whether  it  was  the  intention  of  the  parties  that  such  ac- 
ceptance should  be  a  waiver  or  not;  yet  in  the  present  case  no 
such  question  could  arise,  the  distress  being  a  direct  acknow- 
ledgment that  the  tenaney  continued.     This  principle  is  to  be 

{d\  [Accord.    Doe  v.  Johnson^    1  not  a  waiver  of  the  notice  to  quit,  or 

StarK.  N.  P.  C.  412.    But  after  a  ver-  a  ground  for  setting  aside  the  verdict 

diet  in  ejectment  for  not  quitting  ac-  or   staying   execution.      Doe  dem. 

cording  to  notice,  a  subsequent  dis-  Holmet  v.  Darify,  8  Taunt.  538.] 
tress  for  rent  due  after  the  verdict,  is 

collected 


31^  CASES  IN  HILARY  TERM 

1790.     collected  from  Co.  Lit.  212  b.— 1  Roll.  Abr.  475.— S  Co.  64. 

'Z Pennants  case.    Plowd.  ISS.  which  cites  14  Assize. — Birch  v. 

offdnA      Wright^  1  Term  Rep.  B.  R.  378. 

^^u  Bunningtarh  Seij.,  contra.    As  the  Defendant  was  tenant  firom 

year  to  year,  the  authorities  cited  from  Lord  Coke^  which  were 
[  312  ]  of  the  waiver  of  a  forfeiture  for  a  condition  broken,  are  not  ap- 
plicable. As  the  landlord  might  have  brought  an  action  for 
use  and  occupation,  there  is  no  good  reason  why  he  may  not  also 
bring  an  ejectment.  In  the  former,  there  is  an  implied  contract 
•  between  the  parties,  founded  on  a  supposed  permission  by  the 
Plaintiff  for  the  Defendant  to  enjoy,  in  the  latter,  the  contract 
is  express;  but  the  principle  is  the  same.  In  Doe  v.  Bailen 
acceptance  of  rent  was  holden  not  to  be  a  waiver  of  a  notice  to 
quit ;  and  in  a  case  there  cited  tried  at  Launcesion  assizes,  though 
die  Plaintiff  liad  accepted  rent  which  had  accrued  after  the  de- 
mise, yet  he  both  recovered  in  the  ejectment,  and  afterwards  in 
an  action  for  use  and  occupation. 

Lord  Loughborough. — There  could  be  no  question  of  in- 
tention left  to  the  jury,  as  the  taking  a  distress  was  an  act  not 
to  be  qualified,  and  an  express  confirmation  of  the  tenancy. 

Gould,  J. — In  the  mere  acceptance  of  rent,  the  qtio  animo 
is  to  be  left  to  the  jury  agreeable  to  Lord  Mansfield's  doctrine  in 
the  case  in  Cowper  (a).  But  I  agree  with  my  Lord  Chief 
Justice  that  the  distress  was  in  this  case  an  act  not  to  be  qua- 
lified, and  amounted  to  a  confirmation  of  the  tenancy. 

Wilson,  J. — I  am  of  the  same  opinion.  In  Doe  v.  Batten 
there  was  a  design  to  deceive  the  landlord,  and  a  question  I  re- 
member very  well  was  made,  whether  he  should  be  bound  by 
the  terms  of  the  receipt  in  which  the  money  was  called  rent  for 
that  direct  purpose:  which  was  the  ground  of  Lord  MansfielcTs 
saying,  that  the  question  quo  animo  should  be  left  to  the  jury. 
The  mere  acceptance  of  money  is  equivocal,  it  may  be  in  satis- 
faction for  the  trespass,  or  it  may  be  for  rent;  and  in  an  action  of 
trespass  for  mesne  profits,  accord  and  satisfaction  may  be  pleaded 
in  bar  if  rent  has  been  accepted.  There  would  be  no  doubt,  but 
that  the  Plaintiff  would  not  have  been  precluded  by  taking  a 
distress,  if  instead  of  the  year  and  a  quarter,  it  had  been  only 
for  rent  due  at  Michaelmas^  because  the  statute  (ft)  says,  that  a 

{a)  [Receipt  of  rent  by  a  banker      Doe   d.    Ath  v.  Caheri,  2   Campb« 
without  proof  that  it  came  to  the      N.P.C.  387.] 
landlord's  hands,  is  not  a  waiver.         (b)  a  Annexe,  14.  t.  6  Si  7. 

distress 
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distress  may  be  taken  within  six  months  after  the  determination 
of  a  lease,  provided  the  interest  of  the  landlord^  and  the  pos- 
session of  the  tenant  continue :  the  law  in  this  respect  being  al- 
tered since  the  time  of  Lord  CoJce^  when  the  old  notion  pre- 
vailed that  a  distress  could  not  be  taken,  unless  the  same  rela- 
tion subsisted  between  the  parties  (a). 

Rule  discharged. 

{a)  [See  1  Saund.  288.  (n).  5th  Edit.,  and  Beavan  v.  IMahay^  anie  p.  5.] 
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*CoLLis  and  others  against  Emett.  fXi&i. 

« 

NDORSEES  against  the  drawer  of  a  bill  of  exchange.  The  ^-  haymg 
declaration  contained  six  counts.  1.  Stating,  that  the  Plain-  ni^eto" 
tiffs  and  Defendant  and  certain  persons  using  the  name,  style  ^**"^  P*!^ 

,  »  ^        duly  stam[>- 

and  firm  of  Livesay,  Hargreave^  Anstie^  Smith  and  Hall  were  ed,  and  de- 
persons  respectively  trading  and  using  commerce,  &c.:  that  the  j^^^^^ 
said  persons  so  using  the  names,  style  and  firm  of  Livesai/j  purpose  of 
and  Co,  were  partners :   that  the  Defendant   on  the  5th   of  bm^'fex- 
jipril^  1788,  drew  a  bill  of  exchange  directed   to  them,  by  change  in 

*^  .  •'    such  iDanner 

which  he  required  them  three  months  after  date  to  pay  to  as  ^.should 
Mr.  George  Chapman^   or  orders  1,551/.   value  received,  and  ^°J^,^a\^' 

payable  to  a  ficHiums  payee  or  order,  and  indorses  it  over  for  a  valuable  consideration  \o  C.  who  is  ig- 
norant of  the  transaction.  C  the  indorsee  may  maintain  an  action  against  A,  as  the  drtnwr  of  a  billpoy^ 
akUto  bearer  on  a  count  to  that  eflfect ;  or,  C.  may  recover,  on  a  count  staling  the  special  circumstances 
of  the  case,  if  that  count  do  not  vary  from  the  verdict  (a). 


(a)  [This  decision  was  never  ap- 
))ealed  from,  but  was  relied  upon  by 
the  counsel  in  argument,  and  by  se- 
veral of  the  ju&es  in  giving  their 
opinion  in  the  House  of  Lords,  in 
the  case  of  Minet  v.  Gthsoiif  see  poit, 
p.  590.  595,  of  this  volume.  See  also 
the  cases  of  Tatlock  v.  Harris^  Z 
T.  R.  B.R.  174.  Vere  v.  Lewie,  3 
T.  R.  B.  R.  182.  Minet  et  at.  v.  Gib- 
son et  at.  JT.  R.  481.  pott.  569. 
685,  of  this  vol.  and  Pari.  Cases,  Svo. 
vol.  II.  48.  61,  and  Gibson  et  al,  v. 
JIunfeTf  post,  Yo\.  lu  187.  211.  288. 
S98.  Pari.  Cases,  svo.  vol.  vi.  235, 
and  the  long  note  there.  The  result 
of  all  cases  appears  to  be,  that "  a  bill 
*'  of  exchange  payable  to  a  fictitious 
*'  poyee  or  order,  and  indorsed  in  his 
'*  name  by  concert  between  the  drawer 
**  and  acceptor,  is  to  be  considered 
"  as  a  bill  payable  to  bearer,  in  an 
"  action  by  an  innocent  indorsee  for 
**  a  valuable  consideration,  either 
**  a^ainstthedrawer  or  acceptor  of  the 

bill."  But  see  cotitrd  the  opinions 
VOL.  I. 


« 


of  Eyre,  C.  J.,  and  Heathy  J.,  post, 
pp.  508.  625,  with  whom  the  Lord 
Chancellor  Thurtow  coincided,  see 
p.  625.]  Note  to  the  third  edition. 

[The  above  cases  all  of  them  arose 
out  of  the  bankruptcy  of  lAvesay  and 
Co.,  and  Gibson  and  Co.  who  nego* 
ciated  bills  with  fictitious  names  upon 
them  to  the  amount  of  nearly  a 
million  sterling  a-year.  Chitty  on 
Bills  of  Exchange,  83.  (n)  6th  Edit. 

But  where  there  is  no  proof  that 
the  circumstance  of  the  payee  being 
a  fictitious  person  was  known  to  the 
acceptor,  the  bill  cannot,  as  it  seems, 
be  treated  as  a  bill  payable  to  bearer. 
Bennet  v.  FameU,  1  Campb.  N.  P.  C. 
130.  180.  c.  Where  a  bill  of  ex* 
change  is  drawn  and  negociated,  and 
a  blank  is  left  for  the  name  of  the 
payee,  a  bon&  fide  holder  may  fill  it 
up  with  his  own  name,  and  recover 
against  the  drawer.  Crutchtey  v. 
Ctarance,  2  M.  &  S.  90.  See  also 
CnUchly  v.  Mam,  5  Taunt  529.] 

delivered 
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1790.     delivered   the   said  bill   to  them,   and  authorized  them  to  ne* 
Z,  gotiate  and  indorse  the  same  in  the  name  of  George  Chapman 

againu  and  thereby  to  raise  money  thereon  for  the  use  of  the  said 
'""*  persons  so  using  the  names,  style  and  firm  of  Livesay  and 
Co.  The  Plaintifis  then  averred,  that  when  the  said  bill  was 
so  made  as  aforesaid  or  at  any  time  afterwards,  there  was  no 
such  person  as  George  Chapman  the  supposed  payee  in  the  said 
bill  of  exchange,  but  that  the  said  name  was  merely  Jktitious 
to  wit,  at  London^  S^c,  which  said  bill  of  exchange,  afterwards 
to  wit,  &c«  by  one  Andrew  Goodrich  being  a  person  there-- 
unto  in  thai  behalf  lawfully  authorized^  by  Livesay  and  Co:  upon 
sight  thereof  was  accepted  according  to  the  usage  and  custom 
aforesaid.  And  the  said  persons  so  using  the  names,  &c.  of 
Livesay  and  Co.  being  so  authorized  as  aforesaid,  afterwards 
and  before  the  payment  of  the  said  sum  of  money  therein 
contained  or  any  part  thereof,  and  before  the  time  thereby 
appointed  for  such  payment,  to  wit,  &c.  negotiated  and  in* 
dorsed  the  said  bill  of  exchange  in  and  with  the  name  of  the  said 
George  Chapman,  and  by  that  indorsement  in  the  name  of  the 
said  George  Chapman  appointed  the  contents  of  the  said  bill  of 
exchange  to  be  paid  to  the  said  Plaintiffs^  and  thereby  raised 
money  thereon^  for  the  use  of  the  said  persons  so  using  the  nameSf 
4^c>  of  Livesay  and  Co.  and  then  and  there  delivered  the  said 
bill  of  exchange  so  indorsed  to  the  said  Plaintiffs,  who 
thereupon  then  and  there  on  the  credit  thereof  advanced  to 
the  said  persons  so  using  the  names,  style,  and  firm  of  Livesay^ 
[  5}4  ]  and  Co,  the  said  sum  of  money  in  the  said  bill  mentioned;  of 
which  the  Defendant,  &c.  had  notice.  It  was  then  stated  that 
the  bill  was  afterwards  presented  to  the  persons  using  the 
names,  &c.  of  Livesay^  8^c.  for  payment,  which  was  refused 
by  them,  of  which  the  Defendant  had  notice,  by  reason  where- 
of he  became  liable,  &€•  and  being  so  liable  promised  to 
pay,  &c.  &c. 

Second  Count  leaving  out  the  special  circumstances,  stated 
the  bill  to  be  drawn  by  the  Defendant  on  the  said  persons  using 
the  names,  &c.  of  Livesay^  8^c.  who  were  thereby  requested  to 
pay  to  Mr.  George  Chapman  or  bearer  1,551/.  4^.  and  the 
Plaintiffs  averred  that  they  were  and  still  continued  the  bearers 
and  proprietors  of  the  said  last  mentioned  bill  of  exchange  in 
due  form  of  law,  and  so  being  the  bearers  and  proprietors,  &c« 
presented  it  to  the  said  persons  using  the  names,  &c.  of  Live-' 

say^ 
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sajfi  S^c.  for  payment — their  refusal  to  pay — notice  to  the  De-      1790. 
fendant — he  became  liable — promise,  &c.  — — 

S.  Money  paid. — 4.  Money  lent — 5.  Money  had  and  received,      agamu 
—•6.  Insimtd  comjnitasseiit.  Em«tt. 

Plea  general  issue. — The  cause  was  tried  before  Lord  Loi^h" 
borough  at  Guildhall^  and  the  following  special  verdict  found. 

That  the  said  John  Emett  (who  was  a  partner  with  Livesay 
and  Co,  in  the  spinning  of  cotton,  at  Clithero)  wrote  his  name 
upon  a  piece  of  blank  paper  with  a  shilling  stamp  thereon, 
and  delivered  the  same  to  Livesay  and  Co.  for  the  purpose  of 
drawing  a  bill  of  exchange  for  such  sum,  payable  at  such  time, 
and  to  such  person  or  persons  as  they  should  think  fit 

That  afterwards  the  said  Livesay  and  Co.  on  the  5th  day  of 
Aprilj  1788,  drew  on  the  said  paper  above  the  name  of  the  said 
John  Emett  J  a  certain  writing  directed  to  the  said  Livesay  and  Co. 
in  the  words  and  figures  following,  viz,  **  Clithero^  April  5th 
**  1788,  1,551/.  three  months  after  date,  pay  to  Mr.  George 
'*  Chapman^  or  order^  fifteen  hundred  and  fifty  pounds,  value 
*<  received  as  advised,  John  Emett,**  That  the  occasion  and 
manner  of  giving  the  said  paper  writing  was  as  follows,  viz. 
That  on  the  said  5th  of  Aprils  the  said  Livesay  and  Co, 
were  indebted  to  TTumas  Jeffrey^  in  the  sum  of  1,5J22.  Qs. 
upon  a  bill  of  exchange  which  became  due  that  day,  and 
which  had  been  previously  given  for  goods  sold  by  Jeffery 
to  them.  That  one  Richard  CoUis  clerk  to  the  said  JeJ^ 
fery^  on  that  day  applied  at  the  house  of  Livesay  and  Co. 
in  Cheapside  for  payment  of  the  said  bill;  that  on  such  ap-  f  315  1 
plication  he  saw  the  said  Anstie^  one  of  the  said  partners, 
who  informed  the  said  Richard  Collins  that  he  could  not  con- 
vieniently  then  pay  the  same,  but  requested  the  said  Richard 
CoUis  to  take  a  bill  on  the  said  house  of  Livesay  and  Co.  for 
the  said  sum  of  1,512/.  9^.  at  three  months  date,  including  the 
interest  thereof  in  the  mean  time,  and  gave  to  him  the  said  blank 
paper  above  mentioned  with  the  name  of  the  said  John  Emett 
written  thereon,  to  be  filled  up  by  one  of  the  clerks  of  the  said 
Livesay  and  Co. 

That  one  Ludlow  a  clerk  of  the  said  Livesay  and  Co,  filled  up 
the  said  writing  for  1,551/.  being  the  amount  of  the  said  bill 
and  interest  in  manner  and  form  as  above  set  forth,  except  the 
acceptance  and  indorsement  thereof  as  hereinafter  mentioned  • 
and  that  immediately  afterwards,  the  said  paper  writing  was 

z  2  carried 
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17D0.      carried  to  Andrea)  Goodrich  another  clerk  of  the  said  Livesay 
Qq^^^^      and  Co.  and  who  was  authorised  by  the  said  Livcsay  and  Co.  to 
ttfiainst      accept  the  same,  and  which  the  said  Andrew  Goodrich  accord- 
MtTT.      ingly  did  in  the  name  of  the  said  Livcsay  and  Co.     Thai  with 
the  authority  of  the  said  Livesay  and  Co.  the  name  of  George 
Chapman  was  then  indorsed  in  the  said  paper  writing,  and  that 
the  said  paper  writing  so  filled  up  accepted  and  indorsed,  was 
then  delivered  to  the  said  Richard  Collis,  and  the  said  Richard 
Collis  thereupon  delivered  up  the  bill  for  1,512/.  9s.  to  the 
said  Livesay  and  Co.    That  the  said  Thomas  Jeffety  afterwards 
negotiated  the  said  paper  writing  with  the  Plaintiffs^  and  re^ 
ceived  the  full  amount  thereof  from  them,  deducting  a  discount^  at 
A\L  per  cent,  and  delivered    the  same  to  the  said   Plaintiffs. 
That  the  same  was  duly  presented  for  payment,   to  the  said 
Livesay  and  Co.  who  refused   to  pay  the  same,  whereof  the 
said  John  Emett  bad  due.   notice.     That  there  was  no  such 
person  as  the  said  George  Chapman,   the  supposed  payee  of 
the  said  paper  writing,  but  that  the  said  George  Chapman  was 
merely  a  fictitious  person :   that  Emett  gave  no  further  or  other 
authority  than  as  aforesaid,  VLnili  knew  nothing  of  this  transaction. 
That  the  Plaintiffs  had  then  no  knowledge  that  the  said  George 
Chapman  was  a  fctitious  person,  or  of  the  circumstances  under 
which  the  said  paper  writing  was  drawn,  accepted,  and  indorsed, 
but  that  the  said  Thomas  Jeffery  had  full  knowledge  of  the  whole 
of  the  said  transactions. 

This  was  argued  in  Trinity  Term  last  by  Lawrence,  Seijt^ 
for  the  Plaintiffs,  and  Runnington,  Serjt.,  for  the  Defendant; 
t  316  ]  and  a  second  time  in  Michaelmas  Term,  hy  Adair,  Serjt.,  for 
the  Plaintiffs,  and  Cockell,  Serjt.,  for  the  Defendant.  The  fol- 
lowing is  the  substance  of  the  arguments  on  behalf  of  the  Plain- 
tiffs. 

On  the  face  of  the  special  verdict,  there  are  facts  sufficient 
to  support  the  finding  of  the  jury  on  either  of  the  counts.  The 
Defendant  having  written  his  name  on  a  blank  paper,  and  given 
it  to  Livesay  and  Co.  to  be  filled  up  as  a  negotiable  instrument, 
gave  them  authority  to  pledge  his  credit  to  any  amount,  and 
was  in  law  as  completely  the  drawer  of  the  bill  as  if  he  had 
made  it  in  its  present  form :  having  used  a  shilling  stamp,  it  is 
evident  that  he  meant  to  oflFer  his  credit  unlimited.  He 
is  therefore  civilly  responsible  for  all  the  purposes  to  .which 
Livesay  and  Co.  might  apply  tlie  bill.     Their  acts  must  in  kiw 

be 
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be  considered  as  his.     In  the  case  ot  Stone  v.  Freeland{a)j  Lord      I7ff0. 
Mansfield  held,  that  the  acceptor  was  liable  though  there  was     "q^^ 
a  fictitious  indorsement,  and  that  he  should  not  be  suffered      as^nst 
to  deny  the  validity  of  the  bill :   so  also  in  Russell  v.  Lang* 
staffe  (6),  Lord  Mansfield^s  words  may  be  applied  to  the  present 
case ;  the  Defendant  here  said  to  the  Plaintiffs  "  trust  lAvesay 
**  and  Co.  to  any  amount,  and  I  will  be  their  security.'*     But 
k  has  been  objected  that  tliere  is  both  a  general  principle   of 
law,  and    a    rule    of  practice,  that  the  hand-writing  of  the 
first  indorser  must  be  proved,  as  a  medium  through  which  the 
holder  must  maVe  out  his  title.     But  this  is  not  universally  true 
to  the  extent  that  no  one  can  recover  without  proof  of  the 
indorsement,  since  in  some  cases  such  an  indorsement  is  not  ne- 
cessary, and  in  others  where  the  form  seemed  to  require  it,  it    [  317  ] 
has  been  dispensed  with.  Though  it  is  true,  that  in  many  cases 
where  proof  of  the  indorsement  was  not  necessary,  a  verdict  has 
been  taken  on  the  general  money  counts,  nnd  the  paper  instru- 
ment merely  received  as  evidence,  yet  it  has  been  decided  both 
before  and  since  the  stat.  3  &  4  Anne^  c.  9.  that  a  bond  fide 
holder  of  a  bill  might  recover  upon  it  as  a  bill,  without  proving 
the  indorsement.     2  Shower  235,  HintovUs  case^   and  3  Burr. 
1516.  Grant  v.  Vaughan,  from  which  latter  case  it  may  clearly 
be  collected,  that  an  indorsement  is  not  indispensably  necessary 

(a)  Stone  v.  Freeland,  B.  R,  Sittings  at  Guiidhali,  after  Easter  Term  1769. 

Indorsee  against  the  acceptor  of  a  bill  of  exchange,  pa}  able  to  Butler  and 
Co.  and  indorsed  in  that  name.  The  PlaintiflT  could  not  prove  it  to  have  been 
indorsed  by  any  persons  using  that  firm ;  on  the  contrary,  his  own  witnesses 
said  they  believed  it  was  indorsed  by  Cor  the  drawer.  It  also  appeared  that 
there  was  a  house  of  Butler  and  Co,  with  whom  Cox  had  dealings,  but  it  was 
proved  that  the  bill  in  question  had  never  been  in  their  hands.  It  was  ad- 
mitted that  the  bill  was  a  true  one,  and  that  the  Defendant  had  regularly  ac- 
cepted it,  but  it  was  contended  that  the  indorsement  was  fictitious,  which  was 
sn  essential  part  of  the  Plaintiff's  title. 

Lord  Mansfield. — ^The  intent  of  the  bill  was  only  to  enable  Cor  to  raise 
money,  and  the  reason  why  it  was  not  made  payable  to  tlie  order  of  Cox  was, 
that  there  were  other  bills  at  that  time  made  payable  to  his  order;  if  this  had 
been  also  payable  to  the  same  order,  too  many  would  have  been  in  circula- 
tion at  the  same  time,  in  the  same  name,  which  would  have  had  the  appear- 
ance of  fictitious  credit.  Names  are  often  used  of  pirsons  who  never  existed. 
The  Defendant  has  enabled  Cox  to  do  thb  by  lending  his  acceptance,  and 
when  he  has  by  so  doing  put  the  bill  in  circulation,  it  shall  not  lie  in  his 
mouth  to  make  an  objection  that  he  has  nothing  to  do  with  it. 

Verdict  for  the  Plaintiff. 
(h)  Doug!.  496. 

to 
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1790*     to  give  negotiability  to  a  bill  or  note,  but  that  a  bondJUe  holder 
~  may  recover  without  it*      Yet  it  is  said,  that  as  this  bill  is 

a»ainu  drawn  payable  to  Geoi'ge  Chapman  or  order^  it  necessarily  re- 
<MKTT.  qujre^  Qij  indorsement  But  this  rule  is  not  universally  true. 
Hankey  v.  Wilson^  Sayer  223.  where  proof  of  the  band-writing 
of  the  indorser  was  dispensed  with,  because  it  was  on  the  bill 
at  the  time  of  the  acceptance :  which  proves  that  the  rule  ad- 
mits of  exceptions.  So  also  is  the  case  of  Pratt  v.  Howison  (a), 
and  though  this  doctrine  may  seem  to  be  overruled  by  Smith  v. 
Chester^  J  Term  Rep,  B.  R.  654,  yet  that  case  can  only  govern 
those  which  are  of  the  same  kind.  There  the  action  was 
against  the  acceptor,  here  against  the  drawer.  The  reason  on 
which  that  case  is  founded,  can  alone  be  applicable,  where  the 
acceptor  is  sued ;  which  is,  that  the  acceptor  admits  only  the 
hand-writing  of  the  drawer,  (though  at  the  time  of  the  accept- 
ance, there  be  several  indorsements  on  the  bill,)  and  shall  put 
the  Plaintiff  on  the  proving  the  band-writing  of  the  first  in- 
dorser :  the  obvious  meaning  of  which  is,  that  though  there  is 
a  privity  implied  between  the  drawer  and  acceptor,  there  is  not 
between  the  indorser  and  acceptor.  But  there  is  a  privity  be- 
tween the  drawer  and  the  payee  of  a  bill,  which  is  supposed  to 
be  given  for  a  valuable  consideration.  If  the  jury  had  found 
the  whole  bill  to  have  been  in  the  hand-writing  of  Emetty  would 
it  have  been  necessary  to  prove  that  George  Chapman  really  in- 
dorsed it?  Emett  himself  could  not  have  objected  that  there 
was  no  such  person,  and  on  that  objection  nonsuited  the  Plain- 
tiff. This  case  then  is  clearly  distinguishable  from  that  oS  Smith 
v.  Chester y  which  does  not  affect  it.  Besides,  it  is  expressly 
stated  in  the  declaration,  that  there  was  no  such  person  as 
George  Chapman,  the  Defendant  therefore  shall  not  take  ad- 
[  S18  ]]  vantage  of  this  fictitious  name  invented  by  those  to  whom  he 
gave  unlimited  credit,  and  deprive  the  bondjide  holder  of  bis. 
remedy. 

As  to  the  rule  then,  requiring  the  hand-writing  of  the  first 
indorser  to  be  proved,  admits  of  some  exceptions,  the  present 
is  as  strong  an  exception  as  can  well  be  imagined.  Suppose  it 
had  been  impossible  to  prove  it,  on  account  of  some  act  of  the 
party  himself;  the  next  best  proof  would  be  admitted.  In 
general,  bonds  and  other  deeds  can  only  be  proved  by  the  sub- 
scribing witnesses;  but  there  are  exceptions  to  that  rule;  and. 
(a)  Guildtudl  sittings  after  Trin,  2$  Geo.  3,  cited  1  Term  Rep.  B.  R.  654. 

one 
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t>ne  iSf  where  the  party  himself  has  rendered  soch  proof  im-     1790* 
practicable  or  very  difficult   On  the  facts  contained  in  the  first     ~ — 
count  therefore,  the  Plaintiff  is  entitled  to  recover :  but  if  this     agnuut 
should  be  doubted,  he  clearly  is  on  the  second,  in  which  the     ^*''*^ 
bill  is  stated  to  have  been  drawn  payable  to  George  Chapman  or 
bearer.     For  if  a  bill  be  made  payable  to  a  person,  who  not 
having  an  actual  existence  can  make  no  indorsement,  it  operates 
in  law  as  payable  to  the  bearer;  particularly  when  given  for  a 
valuable  consideration.  Fere  v.  Lewis^  3  Term  Rep.  B.2i.  182(a)* 
The  action  is  also  maintainable  on  the  count  for  money  lent. 
Money  advanced  on  the  credit  of  any  man  is  in  law  money 
lent  and  advanced  to  him.     Tatlock  v.  Harris^  3  Term  Rep. 
B.  R.  174. 

But  supposing  the  addition  of  a  fictitious  name  to  be  felony, 
the  answer  to  the  Defendant's  objection  that  a  felony  cannot  be 
the  ground  of  a  civil  action,  is,  that  though  it  cannot  be  the 
immediate  ground  of  such  an  action,  yet  it  may  •  be  so  me* 
diately.  Miller  v.  Race^  1  Burr.  4o£.  Peacock  v.  Rhodes^ 
DougLOSS. 

The  following  were  the  arguments  on  behalf  of  the  Defend- 
ant. There  is  a  variance  in  several  material  points  between  the  * 
special  verdict  and  the  declaration.  The  first  count  states  that 
the  Defendant  ^*  drew  a  bill  of  exchange  directed  to  Ldvesay 
**  and  Co.  payable  to  George  Chapman  or  order,  and  delivered 
^  and  authorized  them  to  negotiate  it,  and  thereby  to  raise 
^  money  thereon,"  &c.  This  is  a  substantive  allegation, 
which  ought  to  have  been  proved  as  laid ;  but  it  is  negatived  by 
the  verdict ;  it  being  found  that  the  Defendant  wrote  his  name 
upon  a  piece  of  blank  paper,  with  a  shilling  stamp  thereon,  and 
delivered  the  same  to  Livesay  and  Co.  for  the  purpose  of  draw- 
ing a  bill  of  exchange  for  such  sum,,  payable  at  such  time,  and^ 
to  such  person  or  persons^  as  they  should  think  fit.  It  is  like* 
wise  stated  in  the  first  count,  that  the  Plaintiffs  <<  advanced  to 
^  Livesay  and  Co.  the  money  mentioned  in  the  bill,"  &c.  but  it  [  319  ] 
appears  on  the  verdict,  that  *^  Thomas  Jeffery  negotiated  the 
**  paper  writing  with  the  Plaintiffs,  and  that  he  received  from 
^  them  the  amount  of  it,"  &c. 

Admitting  that  the  Defendant  has  given  an  unlimited  credit, 
by  signing  his  name  to  a  blank  paper,  yet  there  was  nothing 
crimiual  in  thi^ ;  the  verdict  shews  that  he  was  not  guilty  of  a 

(«)  See  also  Mind  v.  Oibton,  ibid,  481. 

forgery, 
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1790.  forgery,  nor  was  concerned  in  filling  up  the  paper.  Though  he 
"^^^  gave  unlimited  credit,  yet  it  was  by  means  of  a  legal  instru- 
agairut  mcut ;  he  stands  in  the  situation  of  a  common  drawer  of  a  bill^ 
^"'  in  an  action  against  whom,  the  hand-writing  of  the  first  in* 
dorser  is  necessary  to  be  proved.  As  to  the  argument,  that  it 
is  the  same  case  as  if  the  Defendant  had  drawn  the  whole  bill 
with  his  own  hand,  and  himself  indorsed  the  name  of  Chap* 
many  if  he  had  done  so  he  would  have  comtnitted  a  forgery^ 
and  this  being  a  felony  could  not  have  been  the  ground  of  a 
civil  action.  As  to  Hinton*s  case,  it  proves  only  that  the  con- 
sideration of  a  bill  or  note  must  be  proved.  In  Grant  v.  Vaughan^ 
the  bill  was  payable  to  the  ship  Fortune^  an  inanimate  things 
or  bearer;  on  the  face  of  it  therefore  it  could  only  operate  as 
payable  to  bearer;  and  the  intent  of  the  parties  was  sufficiently 
plain.  In  Stone  v.  Frecland  there  was  a  special  undertaking  by 
the  acceptor,  who  had  admitted  effects  in  his  hands.  In  Russell 
V.  Langstaffe,  a  blank  promissory  note  was  given  with  an  actual 
indorsement  by  Langstaffe;  there  was  no  fictitious  person  in- 
troduced ;  that  case  therefore  is  not  applicable  to  the  present.^ 
In  Hankey  v.  Wilson^  the  Court  coupled  an  express  promise  to 
pay  with  the  indorsement,  yet  that  was  not  deemed  conclusive 
evidence ;  but  the  general  rule  is  there  admitted,  that  the  hand- 
writing of  the  first  iudorser  must  be  proved.  In  Miller  v.  Racef 
and  Peacock  v.  Mhodes,  the  felony  was  exclusive  and  indepen* 
dent  of  the  bill.  But  in  the  present  case  there  is  a  forgery  in- 
herent in  the  bill  itself.  It  is  drawn  in  the  usual  form,  made 
payable  to  order,  and  being  so  payable  requires  an  indorse- 
ment; but  that  indorsement  is  forged.  Yet  as  it  is  found  that 
the  Defendant  did  not  himself  forge  it,  nor  was  privy  to  it, 
he  is  not  estopped  from  alleging  it  in  his  defence.  If  the 
words  <^  or  order"  be  rejected,  and  the  bill  be  considered  as 
payable  to  bearer,  any  other  part  may  as  well  be  rejected,  which 
could  not  be  endured.  The  Court  cannot  say  that  a  bill  which 
is  evidently  payable  to  order,  is  payable  to  bearer :  they  cannot 
change  the  nature  of  a  mercantile  transaction  contrary  to  the 
[  320  ]  express  intent  of  the  parties :  they  cannot  put  a  construction 
on  the  instrument  directly  repugnant  to  it.  But  though  as  the 
bill  in  question  is  payable  to  Chapman  or  order,  the  form  is 
"preserved  so  far  as  to  prevent  it  from  being  considered  as  pay- 
able to  bearer,  yet  one  of  the  essential  constituent  parts  o^  a  bill 
of  exchange  is  wanting,  viz.  a  real  payee.    2  Black.  Com.  ^56. 

Postleigh. 
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Postleth.  Diet.  tit.  Bills  of  Exch.     By  this  the  whole  was  1790» 

vitiated.     So  a  bill  given  on  an  usurious  consideration,  is  void     r^ 

even  in  the  hands  of  an  innocent  indorsee  for  a  valuable  con*  agamU' 


sideration,  and  without  notice*  DougU  709.  So  for  rr.onejr  won 
at  play.  Stra.  1 155.  A  bill  of  exchange  niust  also  be  necessarily 
negotiable;  but  it  cannot  be  negotiable  without  an  indorse- 
ment ;  and  a  false  indorsement  is  as  none.  The  case  of  Pratt 
V.  Haa>ison  is  overruled  by  Smith  v.  Chester.  As  to  the  argu-*^ 
ment  that  there  was  a  privity  between  the  payee  and  drawer,  it 
it  expressly  found  by  the  verdict  that  there  was  no  privity  be- 
tween  them  in  this  instance.  Then  what  is  there  to  take  this 
case  out  of  the  general  rule  ?  As  to  the  argument  that  the  De- 
fiendant  is  in  fiict  to  be  regarded  as  the  maker  Of  the  bill,  the 
jury  have  found  it  otherwise,  namely,  that  the  bill  was  filled 
up  by  other  persons.  Neither  is  the  Defendant  liable  on  the 
money  counts.  That  neither  debt  nor  general  indebitatus  as* 
sumpsit  will  lie  on  the  mere  acceptance  of  a  bill  of  exchange,  is 
clear  from  Hardr.  485.  1  Ventr.  152.  Lord  Bajfm.  £80.  Much 
less  against  the  drawer  who  is  only  eventually  liable.  The  cases 
relied  on  of  Tathck  v.  Harris^  and  Vere  v.  Lems^  were  decided 
on  their  own  particular  circumstances,  and  on  a  presumption 
that  money  had  been  actually  had  and  received  to  the  use  of  the 
holders.  Those  cases  were  against  acceptors,  here  it  is  against 
the  drawer ;  there  the  Defendants  were  privy  to  the  transac- 
tions, and  there  was  fraud  within  their  own  knowledge ;  here 
the  Defendant  acted  bond  jide^  was  ignorant  of  the  conduct  of 
Livesay  and  Co,  and  does  not  appear  to'  have  really  obtained 
any  money* 

Cur.  advis.  vult. 
On  this  day  judgment  was  given,  as  follows,  by 
Lord  Loughborough. — It  is  not  necessary  for  me  to  repeat 
the  evidence  in  this  case,  the  facts  of  it  being  in  the  memory  of 
every  one.    We  have  taken  the  whole  into  our  consideration^ 
and  the  result  of  our  opinion  is,  that  the  Plaintiff  is  entitled  to 
recoven  The  special  count  in  the  declaration,  stating  the  whole 
of  the  transaction,  would  have  afforded  a  ground,  upon  which 
1  should  have  thought  that  the  judgment  might  have  been  very 
properly  pronounced  in  his  favour.     But  it  appears  upon  the   [  821  ] 
;-    record,  that  the  case  stated  on  the  special  count  differs  from 
the  finding  on  the  special  verdict  in  two  or  three  circumstances; 
that  count  therefore  would  clearly  not  support  a  judgment  in 

favour 
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]790t     &vour  of  the  Plaintiff.    The  circumstances  are  not  very  ma- 
"^  terialy  but  as  the  count  and  the  verdict  at  present  stand  incon« 

^pma      Bistent  with  each  other,  a  judgment  for  the  Plaintiff  on  the  first 
count  would  undoubtedly  be  erroneous*     We  must  therefore 
look  into  the  declaration,  to  see  if  there  be  any  count  on  the 
record,  on  which  the  Plaintiff  may  support  a  judgment.     And 
it  appears  to  us,  that  it  may  fairly  be  supported  on  the  count 
stating  the  bill  to  be  a  bill  payable  to  bearer.  It  is  certainly  not 
literatim  payable  to  bearer,  it  is  drawn  payable  to  George  Chap- 
man or  order.     Upon  a  fact  set  forth  in  the  special  verdict,  it 
appears  that  by  the  permission  at  least,  if  not  something  more 
than  the  permission,  of  the  Defendant,  a  power  was  given  to 
Livesayaxid  Co.  to  frame  bills  of  exchange,  binding  him,  in  any 
manner  they  thought  proper,  within  the  limits  of  that  power. 
There  is  no  doubt  they  might,  within  those  limits,  have  drawn 
a  bill  in  terms  payable  to  bearer;  the  bill  they  have  chosen  to 
draw,  is  a  bill  payable  to  Chapman  or  order;  and  it  is  found 
on  the  verdict  that  there  is  no  such  person  as  Chapman.     Now 
the  consequence  of  tliis  seems  naturally  and  justly  to  be,  that 
when  a  security  is  negotiated,  on  which,  by  the  terms  of  it,  the 
party  receiving  it  apprehends  he  has  a  clear  right  to  recover, 
and  by  the  insertion  of  the  name  of  a  fictitious  person  his  re* 
covery  is  impeded,  (it  being  impossible  to  prove  the  order  of  a 
person  who  has  po  existence,)  it  should  seem  in  point  of  law 
precisely  the  same  in  effect,  as  if  it  had  been  made  payable  to 
bearer.     A  bill  of  exchange  is  an  authority  to  pay  pursuant  to 
the  order  of  the  payee ;  and  it  is  also  an  undertaking  to  pay 
pursuant  to  that  order.     But  if  there  be  no  person  who  by  any 
possibility  can  give  such  order,  the  engagement  must  be  to  pay 
the  bill.     If  the  order  of  the  person  cannot  be  procured,  and 
inih  the  knowledge  and  privity  of  the  parties  who  make  the 
bill,  such  a  name  is  put  in  as  cannot  give  an  order,  it  is  in  effect, 
and  in  point  of  law,  the  same  thing  as  if  they  had  made  it  pay* 
able  to  the  person  who  held  the  bill,  namely  the  bearer.     The 
determination  of  the  Court  of  Kit^i  Bench^  has  approved  the 
same  rule,  and  we  think  that  a  right  determination. 

Jugdment  for  the  Plaintiff  on  the  .second  count. 


Parsons 


IN  THS'THiRnsTH  Year  ov  GEORGE  IIL  $%t 

1790. 


Parsons  against  Thompson.  jvifay, 

Feb.l9ik. 

JSSUMPSIT  on  a  special  agreement  The  declaration  stated,  -rf.  bring 

that  the  Plaintiff  was  possessed  of  the  place  or  oflBce  of  ^'^Jjfi,^^ 
toaster  joiner  of  his  majesty's  dock-yard  at  Chatham^  and  that  •dock-yirf, 
in  consideration  that  he  would  procure  himself  to  be  super-  to' induce 
annuated  in  respect  of  the  said  place  or  office,  the  Defendant  ^"  ^^^^ 

'  cure  iiiiwy|T 

undertook  in  case  he  (the  Defendant)  should  succeed  the  Plain-  to  be  fuper- 
tiff  to  be  master  joiner  of  the  dock-yard,  at  the  commencement  Il^d^HSre 
of  his  superannuation,  to  allow  the  Plaintiff  his  extra  pay  from  ontbeutud 
the  yard  books^  exclusive  of  his  superannuation  money,  during  l^^nM«(*widi- 
his  natural  life.     It  then  stated,  that  the  Plaintiff  confiding  in  ^noiirfac 
the  said  promise  of  the  Defendant  to  procure  himself  to  be  su-  of  the 
perannuated  in  respect  of  the  said  place  or  office,  and  that  the  to*wb^r^ 
Defendant  succeeded  him  as  master  joiner,  at  the  commence-  ^®  appoint- 
ment  of  his  superannuation :  that  the  Defendant  received  divers  loogt)  in 
large  suras  of  money  amounting  in  the  whole  to  200/.  as  and  ^^|^' 
for  the  extra  pay  of  the  Plaintiff;  by  reason  whereof  he  became  ceed  bim,  to 
liable,  &c.  and  being  liable  promised,  &c.   There  were  also  the  certain  in-* 
common  counts.    Plea  general  issue.    Verdict  for  the  Plainti£^  "J^JI  •'^ 
subject  to  the  opinion  of  the  Court,  on  a  case  which  stated  in  of  tbe  office, 
substance,  that  the  Plaintiff  was  for  30  years  master  joiner  of  TOinteA^t 
the  dock-yard  at  Chatham^  and  the  Defendant  foreman  of  the  does  not 
joiners.     That  the  Defendant  having  a  prospect  of  succeeding  ^l^^^ot.^ 
to  the  office  of  master  joiner,  (which  does  not  go  in  regular  ^*  .^ 
succession,  but  is  in  tbe  appointment  of  the  commissioners  of  action  m 
the  navy)  applied  to  the  Plaintiff  to  procure  himself  to  be  super-  ^J^j^Ob)!" 
annuated,  which  he  did,  on  the  following  written  agreement 
being  entered  into  by  the  Defendant 

••  Agreed  on  the  29th  day  of  March  178S,  between  Mr.  John 
**  ParsonSt  master  joiner  of  his  majesty's  dock-yard  at  Chatham^ 
^  and  John  Thompson  foreman  of  the  joiners  of  the  aforesaid 
**  place.  In  case  I  should  succeed  Mr.  Parsdns  to  be  master 
*^  joiner  of  the  said  dock-yard>  at  the  commencement  of  Mr. 
^  Parsons'^  superannuation,  then  I  do  agree  to  allow  him  'his 


(a)  [See  Banmckfi  v.  Beody  ppit.  Waldo  v.  Marthh  iM.  319.  See  also 

p.  627.  Huggins  V.  Btttnbrideey  Willef  WhiUingham  y,  Burgoyne^  3  Anstr. 

241.    Layng   v.    Paine,   wiU    571.  900.] 
Hugha  V.  Stratkam,  4  B.  &  C.  1S7. 

**  extra 
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179(X     •«  extra  pay  from  the  yard  books  exclusive  of  the  superannuation 

PxasoNs    **  ffioneyy  during  his  natural  life,  &c« 

against  "  John  Thompson" 

uonnoK.       rpi^^  superannuation  money  was  an  annual  allowance  from 

Government. 
t  323  ]  In  1785,  the  Defendant  was  appointed  to  the  office.  The 
bare  pay  of  the  master  joiner  is  half-a-crown  j[>rr  day,  all  above 
is  extra  pay.  There  are  two  sorts  of  extra  pay,  the  tide  extriy 
(when  the  men  work  by  the  tide  beyond  the  common  yard 
hours)  and  the  casual  extri  which  includes  other  extraordinary 
work.  It  is  all  denominated  extrcL  pay  in  the  yard  books  with- 
out distinction.  From  17S5  to  1787,  the  Defendant  paid  to 
the  Plaintiff  the  common  tide  extrd^  at  the  rate  of  T\d.  per  tide 
for  the  six  winter  months,  and  Is.  Sd.  for  double  tides  in  the 
summer  months,  but  not  the  casual  extrd^  which  the  Plaintiff 
did  not  demand.  In  the  summer  of  1787,  the  casual  extra  pay 
was  much  increased  by  the  extraordinary  work  performed  in 
fitting  out  ships  on  the  prospect  of  an  approaching  war  with 
the  Dutch;  this  casual  extri  pay  so  increased,  the  Plaintiff 
claimed  by  virtue  of  the  agreement,  but  the  Defendant  refused  to 
account  for  to  him ;  and  in  consequence  this  action  was  brought. 
A  rule  having  been  granted  to  shew  cause,  why  the  verdict 
should  be  set  aside  and  a  nonsuit  entered, 

Lawrence^  Serjt.,  shewed  cause.  In  this  case  there  are  two 
questions.  1.  Whether  the  agreement  was  valid ;  2.  Whether, 
if  valid,  it  did  not  comprehend  the  casual  extras  as  well  as  the 
.tide  extra  pay  ?  As  to  the  first,  it  is  to»be  observed,  that  this 
is  not  an  agreement  for  the  sale  of  an  office.  The  circum- 
stances were,  that  the  Plaintiff  having  been  a  long  time  master 
joiner,  was  entitled  to  quit  on  being  superannuated ;  the  De- 
fendant being  in  hopes  to  succeed  him,  applied  to  him  to  quit, 
and  as  a  compensation  agreed  to  allow  him  the  extri  wages. 
This  was  not  a  sale,  because  the  person  who  gave  up  the  office 
was  not  to  appoint  his  successor.  If  money  is  given  for  the  ap- 
pointment to  an  office,  it  is  undoubtedly  bad  at  common  law^ 
and  for  the  wisest  reasons ;  because  if  that  sort  of  traffick  were 
permitted,  offices  of  the  greatest  trust  might  come  to  the  hands 
of  persons,  who  were  wholly  unfit  for  them.  But  no  such 
mischievous  consequences  can  ensue,  for  merely  receiving  a 
compensation  where  the  party  receiving  it  has  no  power  to  ap- 
point 
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point  a  successor.     In  Berrisford  v.  Donej  1  Vem.  98.  it  was     1790. 
holden  that  where  a  bond  was  given  to  a  captain  in  the  army     p^^^^^^ 
in  consideration  of  his  resigning  his  company,  to  which  the  ob-     agamu 
ligor  was  in  hopes  of  succeeding,  the  bond  was  valid.    And  in     "°**'*®"' 
Symonds  v.  Gibson^  2  Vern.  308.  bonds  were  allowed  to  be  legal, 
entered  into  to  procure  the  obligor's  admission  to  be  purser  of 
a  man-of-war ;  which  was  a  stronger  case  than  that  of  money    [  324  ]] 
being  given  merely  to  induce  a  man  to  resign.  The  same  doctrine 
is  also  recognized  in  Ive  v.  Ash^  Prec.  Chanc.  199.    The  agree* 
ment  therefore  in  the  present  case  was  not  illegal. 

The  other  question  is,  whether  all  casual  extri  pay  is  not  in- 
duced in  the  agreement?  The  terms  are  that  the  Defendant 
shall  allow  the  Plaintiff  his  extri  pay  from  the  yard  books;  and 
the  evidence  proved  that  exlri  pay  on  the  yard  books  is  all  extri 
pay:  the  Defendant  therefore  was  bound  by  his  agreement  to 
give  to  the  Plaintiff  all  the  extri  pay  which  he  received* 

Bandf  Serjt,  for  the  rule.  The  agreement  was  both  contrary 
to  tb^  true  policy  of  the  law,  and  cannot  be  extended  to  any 
casual  extri  pay,  which  did  not  exist  in  the  yard  at  the  time  of 
making  it.  It  is  a  principle  of  law  that  no  man  shall  be  ap- 
pointed to  an  office,  the  emoluments  of  which  are  severed  from 
it,  and  he  is  not  to  receive.  It  is  equally  impolitic  and  illegal 
to  give  money  to  procure  the  vacancy  of  an  office  as  the  ap- 
pointment to  it  The  Plaintiff  having  an  annuity  on  account  of 
his  superannuation,  had  no  right  to  receive  any  further  profits 
from  the  office^  unless  by  the  consent  of  the  commissioners  of 
the  navy  to  whom  the  appointment  belong^.  Here  the  per- 
sons who  have  the  right  of  appointment  are  deceived.  That  the 
contract  is  bad,  sufficiently  appears  from  the  doctrine  of  the 
Master  of  the  Rolls  in  Bellamy  v.  BurroWf  Cos.  Temp.  TalAot 
97,  and  Lctto  v.  lato,  3  P.  Wms.  392. 

[Lord  Loughborough  here  said,  he  remembered  a  casb 
where  a  bond  was  given  to  an  agent  as  a  consideration  for  prcH 
curing  a  commission  in  the  army,  and  Lord  Chancellor  Norths 
ington  held,  that  though  it  was  the  practice  in  the  army  to  pur- 
chase, yet  a  bond  given  to  procure  a  commission  was  bad.^ 

That  determination  of  Lord  NorihingUm  affords  an  answer 
to  the  cases  cited  from  Vernon^  which  were  of  military  offices 
sold  by  .consent  of  Government,  which  is  in  daily  practice. 
When  a  commission  in  the  army  is  sold,  the  seller  only  receives 
back  what  he  had  before  given :  but  yet  an  officer  must  have  a 

new 


TaoMnoifk 


IS5  CASES  IN  HILARY  TERM 

1790.     new  permisiion  to  purchase  on  half-pay.     As  to  the  second 
^  question  made  on  the  other  side,  whatever  may  appear  on  the 

against  yard  books,  the  agreement  must  be  construed  by  the  intent  of 
the  parties  at  the  time  of  making  it.  But  that  couid  only  re- 
late to  such  extri  pay  as  then  existed.  No  casual  and  subse- 
quent increase  of  profit  ought  in  reason  to  be  superadded. 
[  $25  ]  Lawrence  replied,  that  in  Bellamjf  v.  Burrow^  notwithstand- 
ing the  opinion  of  the  Master  of  the  Rolls,  Lord  Talbot  ulti- 
mately decreed  that  Burrow  was  a  trustee  in  the  oflSce  for  BcU 
lamy.  As  to  the  case  of  Ixm  v.  Zow,  there  money  was  actually 
given  for  procuring  the  office,  which  distinguishes  it  from  the 
present  case.  The  argument  drawn  from  the  supposed  impnH 
l^riety  of  severing  the  profits  from  the  possession  of  an  office, 
might  be  equally  applied,  if  it  had  any  weight,  to  military 
<»ffices ;  but  it  is  the  common  practice  of  the  army  for  a  per- 
son who  buys  a  commission  to  give  part  of  the  profits  to  an- 
other. As  to  the  casual  profits  being  subsequent  to  the  agree- 
ment, the  Plaintiif  bad  himself  received  the  casual  profits  be- 
fore, and  the  Defendant  knew  that  such  casual  profits  might 
again  happen ;  the  parties  therefore  to  the  agreement  must  have 
hid  them  in  contemplation. 

Ctir.  advis>  vult. 
After  consideration,  judgment  was  this  day  given  by 
Lord  Loughborough. — On  the  trial  of  this  cause  two 
^ints  were  made,  one,  whether  the  agreement  was  legal,  the 
other,  what  was  the  meaning  of  extra  pay.  The  second  ques- 
tion is  immaterial,  if  the  first  be  against  the  Plaintiff.  But  it  is 
to  be  observed,  that  if  the  construction  be  as  the  Plaintiff  con- 
lends,  that  all  which  the  Defendant  could  receive  as  master 
joiner  would  be  2s.  6^  a-day,  the  objection  to  the  validity 
of  the  agreement  is  still  more  apparent ;  because  it  would  have 
this  effect,  that  no  exertion  of  the  Defendant  for  which  extra 
pay  would  be  due  would  be  beneficial  to  himself,  which 
might  produce  public  mischief.  But  taking  the  agreement  on 
this  point  in  a  restrictive  senses  that  it  means  a  certain  stated 
and  fixed  allowance  beyond  2s.  6d.  a-day,  understanding  it 
to  be  a  defined  known  share  of  perquisites,  we  are  all  of  opi- 
nion that  it  does  not  afford  a  just  cause  of  action.  Every  action 
on  promises  most  rest  on  a  fair  and  valuable  consideration, 
which  it  is  for  the  Plaintiff  to  make  out.  What  is  the  con- 
sideration stated  here  ?    That  the  Plaintiff  represented  bimsdf 
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as  unfit  for  future  service,  and  entitled  to  a  pension  for  the  past     1790. 

This  he  did  at  the  request  of  the  Defendant,  on  the  promise     r 

from  him  of  a  ceitain  allowance.     Now  the  representation  was     agamtt 
either  true  or  false.     If  true,  there  was  no  ground  for  any  bar-  ''*"*'*»«"'• 
gain  with  the  Defendant:  tlie  Plaintiff  did  nothing  for  the  De* 
fendant;  all  he  did  was  for  his  own  ease  and  advantage.     If  [  326] 
false,  the  public  is  deceived,  the  pension  misapplied,  and  the 
service  injured.     It  is  not  stated  that  the  Plaintiff  procured  the 
appointment  for  the  Defendant,  (which  would  clearly  have  been 
brocage  of  office,  and  bad),  but  that  he  made  way  for  the  ap- 
pointment.    But  from  thence  no  valuable  consideration  can 
arise.    Had  the  transaction  passed  with  the  knowledge  of  the  Ad- 
miralty, judging  of  the  case,  and  applying  at  their  discretion 
the  allowance  they  are  bound  to  make,  possibly  it  might  have 
stood  fair  with  the  public:  I  say  possibly  only;  to  be  sore  the 
ground  of  deceit  on  the  public  would  be  done  away.    But  this 
case  rests  on  a  private  unauthenticated  agreement  between  the 
officers  themselves,  which  cannot  admit  of  any  consideration 
sufficient  to  maintain  an  attion.     If  it  could  be  proved  that  it 
was  to  be  measured  by  money  so  as  to  form  a  valuable  consider^ 
ation,  it  must  be  in  respect  to  the  time  when  it  was  made^ 
when  the  Plaintiff  was   prevailed   upon   to  retire  in  &voar 
of  the  Defendant.     In  this  view  it  certainly  would  approach 
very  near  to  brocage;   it  would  differ  very  little  in  effect  from 
selling  the  interest  itself,  though  there  would  be  a  difference  ia 
the  conduct  of  the  party,  who  in  the  one  case  would  be  passive^ 
in  the  other  active.     But  his  passive  merit,  if  I  may  use  the  ex» 
pression^  would  not  fivail  him  where  his  active  exertion  would 
be  a  demerit.    The  case  cited  from  1  Vem.  98.  I  think  may  be 
supported.  It  was  of  the  purchase  of  a  commission  in  the  antiys, 
which  the  Duie  ^  Ormand  vefused  to  ratify  on  the  ground  that 
the  Plaintiff  had  bought  without  the  other  party  having  leave  to 
sell;  who  had  not  bought.     I  should  rather  suspect  from  the 
usual  inaccuracy  of  the  cases  in  Vernon^  that  the  Plaintiff  got 
the  commission  by  succession,  and  set  up  this  defence  against 
the  payment  of  the  bond.    There  is  something  very  like  it  in  the 
reasoning  of  the  Court,  who  held  there  was  no  relief  against 
the  bond.     The  question  of  the  consideration  did  not  occur  to 
them ;  and  they  seem  to  have  bolden  that  where  commissions 
were  generally  saleable,  there  was  nothing  unfair  in  such  a  trans- 
action.    The  next  case  in  2  Vern.  808.  if  trucy  is  a  decision 

undoubtedly 
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1790.     nndonbtcdly  contrary  to  what  we  now  decide,  and   I  think 

contrary  to  an  evident  principle  of  law.     On  the  state  of  the 

againd     report,  the  bonds  are  directly  and  plainly  given  for  brocage  of 
THOMnov.   ^^  Q^ce  of  trust  and  profit,  which  is  not  an  object  of  sale.     I 
have  therefore  no  diiBculty  to  say  that  I  hold  that  case  to  be  ex- 
tremely ill  determined,  if  the  note  of  it  be  at  ail  correct.    The 
[  327  ]   case  of  Ivev,  Ashy  Free  Chanc.  199,     I  think  rightly  deter- 
mined ;  there  was  a  purchase  of  a  commission  allowed  to  be 
sold;  the  commission  was  given  up,  and  the  purchaser  wanted 
to  get  rid  of  the  bargain,  and  be  free  from  the  agreement.     He 
objected  that  a  commission  in  the  marines  could  not  be  sold; 
but  it  turned  out  upon  examination  that  the  sale  of  such  com- 
missions was  permitted,  not  being  looked  upon  as  within  the 
statute*   I  therefore  hold  that  case  to  be  well  adjudged:  for  the 
question  whether  an  office  is  saleable  or  not  is  a  matter  of  pub- 
lic regulation,  and  not  a  question  for  a  court  (a).    If  by  public  re- 
gulation right  or  wrong,  certain  offices  are  saleable,  the  Court 
cannot  set  aside  the  transaction  for  their  sale;   the  Court  is  not 
to  make  the  regulation.     Whether  by  the  general  police  of  the 
country  an  individual  office  is  saleable  or  not,  is  not  a  matter  of 
law.     But  in  the  present  case  there  is  no  ground  to  say,  that 
the  Defendant's  office  was  sold  under  any  regulation,  or  that 
the  transaction  between  the  parties  was  carried  on  under  any 
authority,  or  with  the  consent  of  their  superiors.    This  agree- 
ment resting  on  private  contract  and  honour,  may  perhaps  be  fit 
to  be  executed  by  the  parties,  but  can  only  be  enforced  by  oon- 
aiderations  which  apply  to  their  feelings,  and  is  not  the  subject 
of  an  action.    The  law  encourages  no  man  to  be  un&ithful  to 
his  promise,  but  legal  obligations  are  from  their  nature  more 
circumscribed  than  moral  duties. 

Judgment  for  the  Defendant 

(a)  [Thiis  distiDcUon  was  rec()gnized  in  Blackford  v.  Preston,  8  T.  R.  94.] 


The 
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Thefollomng  Case  with  which  I  hcsoe  been  favoured^  may 

not  improperly  be  inserted  in  this  place.  ^<»>-  2s</. 

Gabfobth  against  Fearon. 

Mic.  £7  Geo.  8. 

npHIS  was  an  action  of  assumpsit  for  money  had  and  receiv-  ^*  ^  ^ 

ed,  brought  by  the  direction  of  the  Master  of  the  Rolls,  in  onthemu- 
consequence  of  a  bill  filed  in  equity  by  the  Plaintiff  and  his- son,  ^**°  ?J^' 
praying  that  the  Defendant  might  be  declared  a  trustee  of  the  customer  of 
office  o(  customer  of  Carlisle  for  the  Plaintiff,  for  the  benefit  of  h,^^|^^" 
the  *son  (i).  On  the  tirial  of  the  cause  at  the  Sittings  in  Trinity  ▼iousiy 
Term   1787,  before  Lord  LoughborotigAf  it  appeared  in  evi-  agreement, 
dence,  that  application  was  made  to  the  Lbrds  of  the  Treasury  ^|^||^^7^ 
by  the  friends  of  the  Plaintiff,  to  procure  for  the  Defendant  the  name  wu 
office  of  customer  of  the  port  of  Carlisle.    On  the  2oth  of  Fe-  ^^^^ 
iruai^  ]  775,  the  Defendant  signed  the  following  declaration,  in  trust  for 
*<  I  do  hereby  declare,  that  my  own  name  was  made  use  of  in  wouU  i^ 
"  trust  for  Mr.  John  Garforth^  on  the  application  made  to  the  jl'JJ^'^^^^J^ 
"  Lords  of  the  Treasury  for  the  office  or  place  lately  held  by  B.  should 
**  Mr.  Grflrp^  deceased,  in  the  county  of  Cumberland;  and  I  do  JJdwouJi 
*^  hereby  promise,  in  case  any  appointment  hns  been  or  is  made  empower  B, 
**  thereof,  that  I  will,  upon  request,  appoint  such  Deputy  or  De*  theproStsof 
^^puties  as  he  shall  nominate^  and  also  empower  the  said  Mr.  ^^®**  ^ 
"  Garforth  to  receive  the  salary^  stipend^  wages,  and  fees  of  the  On  the 
« taid  office  to  hu  am,  use.  t'Zty^ 

"  Witness  my  hand,  Benson  Fearon."  ^^  »•» 

1       «  T%.  ififreemen^ 

On  the  27th  of  February  1773,  the  Defendant  was  appomted  no  actum 
by  patent  {c)  to  the  office,  and  afterwards  on  the  nomination  of  kJ^^JJ^ 

the  bjm  (a). 

[  ♦  S£8  ] 

(a)  [Tbis  appointment  of  Mr.  Fear-  presents  shall  come  greeting.    Know 

on  afterwards  gave  rise  to  two  actions  ye,  that  we  of  our  special  grace,  cer- 

in  the  Court  of  King's  Bench,  Fear-  tain  knowledge,  and  mere   motion, 

on  ▼.  Pearson,  and  Fearon  v.  Potter^  have  constituted  and  appointed,  and 

in  both  of  which  the  Plaintiff  failed,  by  these  presents  do  constitute  and 

Willes,  577.  (n.)]  appoint  our  trusty  and  well-beloved 

lb\  The  Plaintiff  had  given  up  the  Benson  Fearon,  Esquire,  to  the  office 

profits  to  his  son  in  1780.  of  customer  or  collector  of  all  our 

(c)  7^  /(Mowing  was  the  form  of  customs  and  subadies  in  our  port  of 

ike  Palent,  CarUsle,  and  in  all  and  singular  the 

Creorge  the  Third,  by  the  grace  of  ports,  places,  and  creeks,  to  the  said 

God  of  Great  Britain,  France  and  port  belonging  or  adjoining,  in  the 

Ireland  King,  Defender  of  the  Faith,  room  and  place  of  Richard  Grape, 

and  so  forth.    To  all  to  whom  these  Esquire,  deceased;    to  have,  hold, 

VOL.  I.  A  A  exercise. 
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1790.      the  PlaintifT,  constituted  deputies  for  Carlisle^  Whitehaven^  and 

Workington ;   but  having  received  the  profits,  did  not  account 

againa      for  them  to  the  Plaintiff;  in  consequence  of  which  the  bill  was 

F«A«)K.  gi^j^  ^  verdict  was  found  for  the  Plaintiff,  with  leave  to  move 
the  Court  to  enter  a  nonsuit.  On  a  rule  to  shew  cause  being 
granted,  the  case  was  argued  by  Adair  and  Rooke^  Serjts.,  for 
die  Plaintiff,  and  Le  Blanc  and  Lawrence^  Serjts.,  for  the 
Defendant;  and  the  following  judgment  of  the  Court  was  de- 
livered by 

Lord  Loughborough. — On  full  consideration  of  all  the  ar* 
guments  used  in  this  cause,  I  am  of  opinion  that  the  transaction 
which  is  the  foundation  of  the  action  is  illegal,  and  the  agree- 

[  529  1  ment  void.  This  transaction  concerns  a  public  office,  deemed 
by  law  to  be  a  place  of  public  trust,  prohibited  to  be  sold ;  and 
even  the  deputation  of  which,  where  such  deputation  may  be 
made,  cannot  be  an  object  of  sale.  The  transaction  is,  that 
Fearon  being  appointed  by  the  recommendation  of  Garforth^ 
shall  iiot  interfere  in  the  office,  but  shall  appoint  such  deputies  as 
Garforth  shall  nominate  and  pay  to  him  the  profits.  The  effect  of 
this  is,  that  to  all  profitable  purposes,  and  as  to  all  the  exercise  of 
the  office,  except  as  to  signing  a  receipt  for  the  salary,  Garforth 
is  the  real  officer,  but  is  not  accountable  for  the  due  execution 
of  it ;  he  may  enjoy  it  without  being  subject  to  the  restraints 
imposed  by  law  on  such  officers,  for  he  does  not  appear  as  such 
officer;  he  may  vote  at  elections,  he  may  exercise  inconsistent 
trades,  he  may  act  as  a  magistrate  in  affairs  concerning  the  re* 
venue,  he  may  sit  in  Parliament,  and  will  be  safe  if  he  remains 
undiscovered.  If  extortion  be  committed  in  the  office  by  those 
appointed,  the  profits  of  that  extortion  redound  to  him,  but  he 
escapes  a  prosecution;  for  not  being  the  acting  officer,  he  does 
not  appear  registered  upon  the  records  of  the  Exchequer,  and  is 
not  liable  to  the  disabilities  imposed  by  the  statute  on  officers 
guilty  of  extortion,  who  are  incapacitated  to  bold  any  office  re- 
lating to  the  revenue.     Wiiether  a  trust  can  be  created  in  such 

exercise,  and  enjov  the  said  office  person  or  persons  lately  exercising 

unto  him  the  said  Benson  Fearon  the  said  office,  hath  or  have  had  or 

during  our  pleasure^  together  with  all  received,  or  ought  to  have  had  or  re- 

and  every  the  wages,  fees,  profits,  per-  ceived,  by  reason  thereof.    In  witness 

quisites,  advantages,  and  emoluments  whereof,  we  have  caused  these  our 

whatsoever,  to  the  said  office  or  place  letters  to  be  made  patent.    Witness 

in  an^  wise  belonging  or  appertaining^  ourself  at  Westminster,  the  twenty- 

and  m  as  full  and  ample  manner  and  seventh   day    of  Februart^^   in   tha 


form  to  all  intents  and  puiposes,  aft      thirteenth  year  of  our  reign,  &c. 
the  said  Richard  Grape,  or  any  other 


an 
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an  office,  is  for  tbe  consideration  of  the  Court  in  which  the  suit     1790« 
was  originally  brought:    the  only  question  in  this  Court  is,   alatoMK 
whether  the  agreement  springing  out  of  such  a  transaction  can     agakut 
support  an  action  ? 

The  written  agreement  of  the  25th  of  February  mSy  was  for 
two  purposes :  one,  to  appoint  such  deputies  as  the  Plaintiff 
should  name ;  the  other,  to  pay  over  to  him  all  the  profits  of  the 
office.  Though  this  case  has  been  argued  very  fully  and  very 
ingeniously  by  the  counsel  on  both  sides,  I  do  not  recollect  any 
argument  used  in  support  of  the  first  promise;  namely,  to  ap- 
point, at  the  nomination  of  another,  deputies,  for  whom  the 
person  appointing  is  in  point  of  law  answerable,  and  whose 
places  he  is  not  allowed  to  sell  or  bargain  for.  The  argument 
and  doctrine  laid  down  in  tbe  case  o(  Smith  v.  Coleshill^  2  And. 
55.  which  is  similar  to  this,  are,  that  if  one  part  of  the  agree- 
ment  were  bad,  no  action  could  be  maintained  on  any  other  part 
which  might  be  good.  But  it  is  not  necessary  to  rest  on  this 
point,  because  I  am  of  opinion  that  the  agreement  is  bad  in 
both  parts.  If  it  be  without  any  consideration  in  a  court  of 
law,  no  action  will  lie  upon  it ;  it  is  but  nudum  pactum.  What 
then  is  the  consideration  upon  which  this  agreement  proceeds? 
It  is  that  Fearon  is  appointed  on  the  application  of  Garforth^  in  [  330  ] 
trust  for  him ;  this  is  the  consideration.  Now  what  is  this  but, 
in  plain  terms,  this  proposition ;  viz.  that  the  Public  is  abused, 
and  the  King  deceived,  in  the  application?  I  should  therefore 
not  find  much  difficulty  to  conclude,  if  there  were  nothing  more 
in  the  case^  that  the  common  law  would  not  support  an  assump^ 
sit  on  such  an  agreement. 

But  I  think  it  is  clearly  void  by  positive  law  respecting  this 
office.  The  appointment  of  any  customer  by  any  means  con- 
trary to  the  statute  1 2  Ric.  2.  cap.  2.  is  a  misdemeanor.  That 
statute,  though  very  antient,  is  certainly  not  obsolete ;  it  is  the 
statute  under  which  they  are  sworn  in  the  Exchequer.  It  not 
only  prohibits  the  appointment,  but  goes  on  to  say  that  ^  none 
**  that  pursueth  by  him  or  by  others,  privily  or  openly  to  be  ia  . 
'*  any  manner  of  office  shall  be  put  in  the  same  office  or  in  any 
^'  other,"  and  the  5  &  6  Ed.  6.  cap.  16.  makes  void  all  promises^ 
bonds  and  assurances,  as  well  on  the  part  of  the  bargainor, 
as  the  bargainee.  It  is  said  that  this  was  no  sale  of  the  office, 
that  no  money  has  passed  on  the  part  of  Fearon  to  obtain  it 
But  the  statute  does  not  stop  there.     It  is  neither  confined  in 

A  A  2  its 
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1790a     its  expressions  nor  its  intent.     In  the  case  where  a  person  ob- 
G  BFOBTB   **'^'"g  ^^  office  gives  money,  the  words  of  the  iict  are  ex- 
agiunsi      tremely  gefieral,  and  according  to  their  obvious  construction 
^^'     without  any  enlargement  necessarily  require  that  all  bargains 
for  money  concerning  those  offices  which  are  mentioned  in  the 
statute, tare  and  shall  be  prohibited.     Now  is  it  not  clear  that 
the  Plaintiff  has  bargained  with  the  Defendant?     Would  the 
Defendant  hare  had  the  office  without  that  bargain?    The  pro- 
mise, which  is  the  ground  of  this  action,  is,  that  the  Plaintiff 
shall  have  all  the  profits.     By  the  words  of  the  statute  any 
profit  however  small,  would  have  affected  the  transaction ;  but 
here  there  is  a  bargain  for  the  whole.     Courts  of  law  have  very 
properly  considered  this  as  a  remedial  statute,  and  have  con- 
strued it  liberally  where  the  validity  of  such  transaction  has 
been  brought  before  them. 

The -case  of  Sir  Arthur  Ingram  {a)  has  been  cited,  and  there 
it  is  clear  that  the  transaction  was  not  immoral;  it  was  no 
otherwise  wrong  'than  as  it  was  prohibited  by  a  positive  sta- 
tute. It  was  a  bargain  between  Sir  Edward  Vernon  and  Sir 
Arthur  Ingram^  for  a  surrender  of  the  office  of  cofferer  of  the 
household ;  on  the  surrender  of  Vernon^  Ingram  was  appointed, 
and  a  bond  given  to  account  for  the  profits.  This  was  holden 
to  be  within  the  statute,  because  he  had  charge  of  the  king's 
[  331  ]  money  to  pay  the  household.  In  that  case  the  king  was  not 
deceived,  the  transaction  was  public  and  notbrious,  and  the 
crown  was  disposed  to  have  re-appointed  the  officer  with  a  non 
obstante ;  but  the  question  being  referred  to  the  Chancellor  and 
twelve  judges,  whether  the  king  could  by  a  non  obstante  give 
the  rij^ht  of  receiving  the  appointment  to  Ingram;  their  opinion 
was,  that  the  <:ase  was  within  the  statute,  and  therefore  that 
Ingram  was  disabled  from  taking  the  office,  and  could  not  by  a 
non  obstante  be  made  capable  of  holding  it.  In  the  case  of  Go- 
dolphin  V.  J\idor,  6  Mod.  23^.  which  is  also  in  2  Salk.  251  {b). 
which  was  mentioned  in  the  argument,  the  transaction  wfis 
between  the  principal  and  the  deputy,  and  the  agreement  was, 
that  the  deputy  executing  the  office  should  pay  to  the  principal, 
out  of  the  profits,  a  certain  sum.  The  Court  there  held,  that 
where  the  agreement  was  to  pay  out  of  the  profits  a  certain  pro-^ 
portion  of  the  profits,  it  was  not  within  the  statute ;  and  the 

(a)  Co.  Lit.  234.  a. 

[b)  S.  C.  I  SalL  468.  [More  fully  stated  Willes's  Rep.  575«  n.] 

reason 
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reason  given  is  very  plain,  and  carries  its  own  authority  with  it,      1 790. 

namely,  that  the  principal  is  entitled  to  all  the  perquisites  and   ^ 

fees  of  the  office,  and  the  deputy  to  a  recompense,  as  it  were  agamti 
on  a  quantum  meruit  for  the  labour  he  has  in  the  execution  of  ''^^''- 
it  All  the  effect  therefore  of  such  an  agreement  is  to  ascer- 
tain the  share  which  the  deputy  should  have  for  the  execution 
of  the  office.  But  it  is  remarkable  with  what  strictness  the 
Courts  have  holden  tha^  proposition,  and  how  careful  they 
have  been  to  guard  against  any  transaction  that  might  give  any 
colour  to  the  principal's  receiving  a  gross  sum  out  of  the  profits 
of  an  office  executed  by  a  deputy.  For  in  this  case,  as  it  is 
reported  in  6  Mod.  the  agreement  was  that  Tudor  should  pay 
Godolphin  £00/.  a  year,  and  it  appeared  upon  record  that  the 
profits  of  the  office  amounted  to  329L  10s.  every  year  in  which 
it  had  been  executed  by  Tudor;  but  as  the  stipulation  was  to 
pay  200/.  a  year  absolutely  without  any  reference  to  the  profits 
of  the  office,  the  Court  thought  themselves  bound  to  give  judg- 
ment for  the  Defendant.  Now  that  was  a  transaction  perfectly' 
fair,  the  mistake  in  stating  the  manner  of  the  agreement  was  an 
innocent  one,  but  the  Court  would  not  permit  the  Plaintiff  to 
recover  on  an  agreement,  where  it  was  not  stated  on  the  agree- 
ment itself  that  the  payment  should  be  only  of  a  portion  of  the 
profits,  and  not  an  absolute  one  of  the  whole. 

Courts  of  equity,  in  setting  aside  securities  supposed  to  be 
valid  at  law,  have  gone  by  the  same  rule,  and  have  been  just  as 
careful  not  to  permit  by  any  construction,  any  breaches  to  be  [  332  '^ 
made  in  the  provbions  of  the  statute.  The  case  of  Lockner  v. 
Strode^  2  Chan.  Cas.  48.  was  quoted  as  a  determination,  where 
the  Court  of  Chancery  held  a  looser  rule  with  respect  to  giving 
a  bond  for  the  payment  of  a  certain  sum  to  the  principal  ap- 
pointing a  deputy.  But  that  case  is,  as  most  of  the  others  are 
in  the  same  book,  grossly  misreported ;  no  such  determination 
was  made,  and  both  the  state  of  the  case  and  the  decision  are 
perfectly  mistaken.  I  have  a  copy  of  it  from  Lord  Nottingham's 
notes,  from  which  it  appears  that  the  Defendant  being  sheriff, 
made  John  Lockner  his  under-sheriff;  and  the  Plaintiff  who 
was  the  brother  of  John  Lockner  gave  a  bond  as  a  temporary  se* 
curity  till  the  common  security  was  given.  John  gave  a  bond  in 
the  usual  form  from  an  under-sheriff  to  his  principal,  for  per-« 
formance  of  the  covenants  in  the  indenture ;  but  the  first  bond 
was  not  givQii  up.  Strode^  after  he  was  out  of  o£Bc^  arrested  the 

Plaintiff 
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1790.     Plaintiff  on  it,  who  was  obliged  to  give  bail  to  Sir  Francis  Belief 

the  succeeding  sheriff,  in  600/.;  and  to  be  relieved  was  the  object 

agahui^  of  the  bill.  The  Defendant  pleaded  a  special  agreement,  that 
Fkaeow.  ^e  bond  was  to  secure  him  400/.  by  quarterly  payments  for 
the  under-sheriff's  place.  This  the  Plaintiff  denied,  and  also 
insisted  that  such  an  agreement  was  illegal,  and  contrary  to 
the  statute  23  Hen.  6.  cap,  9.  The  Chancellor  being  under 
doubts,  a  trial  was  directed,  and  the  point  reserved.  So  that 
no  opinion  was  given  by  him  on  the  validity  of  the  transaction. 
The  date  of  that  case  is  also  mistaken ;  it  is  stated  in  the  re- 
port to  have  been  Feb.  9,  1680,  but  it  was  in  fact  in  Hilary 
Term,  28  Car.  2.  But  in  a  subsequent  case.  Lord  Nottitigham 
very  plainly  intimated  what  would  have  been  his  opinion,  if  the 
agreement  had  been  found  good  in  law.  That  was  the  case  of 
JtucUm  V.  Morris{a)^  which  is  in  the  same  book,  and  also  misre- 
ported.  By  Lord  Nottingham's  notes,  it  appears  that  a  bishop's 
registrar  made  a  deputation  of  his  office,  rendering  thereout  90/. 
per  annum,'  the  Plaintiff  exhibited  a  bill  for  an  account,  and 
the  Defendant  pleaded  that  it  was  within  the  statute  of  5  &  6 
Ed,  6.  and  that  there  ought  to  be  no  account  It  was  answered, 
that  this  was  only  a  reservation  of  part  of  the  profits,  and  the 
principal  being  entitled  to  the  whole  it  was  not  illegal ;  which 
(says  Lord  Nottingham),  <^  seemed  specious."  But  upon  lodg- 
ing into  the  bill,  it  charged  an  express  covenant  to  pay  90/.  a 
year,  without  reference  to  the  profits  of  the  office.  The  plea 
[  SSS  2  ^^  therefore  allowed,  and  the  bill  dismissed.  .  These  cases 
connected,  shew  that  the  opinion  of  the  Court  of  Chancery  at 
that  time,  in  considering  how  far  these  securities  were  liable  to 
be  avoided  as  contrary  to  the  provisions  of  the  statute,  was, 
that  between  principal  and  deputy  there  might  be  a  reservation 
out  of  the  profits,  (though  Lord  Nottingham  did  not  expressly 
so  determine,)  but  if  otherwise,  the  security  was  clearly  bad. 
In  the  case  of  Lam  v.  Law  {b\  Lord  Talbot  set  aside  a  bond 
supposing  it  to  be  good  in  a  court  of  law,  the  consideration  of 
which  differed  very  little  from  the  present.  On  the  part  of  the 
Plaintiff,  the  case  oi  BeUamy  v.  Burrow  was  relied  on,  as  an 
authority  to  shew  that  a  Court  of  Equity  will  permit  a  trust  to 
be  created  of  an  office,  clearly  within  the  statute  of  Ed.  6.;  and 
on  reading  that  case  with  attention,  I  admit  it  is  a  determina- 
tion full  to  the  point  for  which  my  Brother  Adair  cited  it;  and 

(a)  S  Chan.  Cat.  4^.  (h)  9  P.  Wms .  599. 

undoubtedly 


IN  TH£  ThIBTIXTH  YsAR  OF  0£ORGE  III.  834 

uadoubtedly  as  such  a  determination  it  is  of  very  considerable  1790. 
authority,  both  in  respect  to  the  learning  and  the  known  ill-  ^ 
tegrity  of  Lord  Talbot,  But  it  is  fit  to  be  observed,  that  in  Qg<wm 
the  same  case  there  stands  very  fully  delivered  the  opinion  of  '^*^^- 
Sir  thstph  Jekyll to  the  contrary;  and  it  rests  upon  an  opposi- 
tion between  two  very  learned  and  upright  men.  Either 
opinion  is  probable,  when  there  is  such  authority  for  its  sup* 
port.  I  will  not  enter  into  the  consideration  of  that  case,  nor 
is  it  necessary  to  give  an  opinion  here,  whether  a  trust  can  in 
any  instance  be  created  in  such  an  office.  I  do  not  take  upon 
myself  to  say,  without  other  consideration  than  the  present  cir- 
cumstances can  afford,  that  there  is  no  possible  case  in  whidh 
a  trust  fit  to  be  executed  may  not  be  created  in  offices  within 
the  statute  of  Ed.  6.  This  is  not  a  case  of  the  execution  of  a 
trust,  the  cognizance  of  which  is  peculiar  to  a  court  of  equity. 
Perhaps  if  the  Master  of  the  Rolls  had  fixed  on  Fearon  the 
character  of  a  trustee,  a  court  of  law  might  not  think  itself  at 
liberty  to  question  the  authority  of  the  determination.  But  the 
whole  question  for  a  court  of  law  to  determine  is  simply,  whe- 
ther there  appears  a  good  consideration  on  which  an  assumpsit 
can  be  supported  ?  And  I  am  of  opinion,  for  the  reasons  I  have 
stated,  both  on  the  principles  of  the  common  law,  and  because 
the  transaction  is  in  defiance  of  the  statutes  whi^h  have  been 
made  to  guard  against  the  evils  of  the  same  nature,  that  the 
consideration  of  the  promise  in  this  case  is  bad,  that  conse^ 
quently  it  will  not  support  an  assumpsit^  and  therefore  that  a  [  334  ] 
verdict  must  be  entered 

For  the  Defendant. 


COMPTON   against  CoLLINSON  f  a),  J'Wefey, 

nPHIS  case  which  was  sent  out  of  Chancery  for  the  opinion  of  Where  a 
^   this  Court,  stated,  that  ^^^^"^ 

In  1752,  Michael  CoUinsan  married  Jane  Banaitre.  and  had  •i»rtfrom 

her  husband 
under  arti- 
cles of  separation,  by  which  he  covenants  that  she  shall  enjoy  to  her  own  use  all  such  estates,  both  real 
and  personal,  as  shidl  come  to  her  during  the  coverture,  and  that  he  will  join  in  the  necessary  convey- 
ances to  limit  them  to  such  uses  as  she  shall  appoint ;  and  coi^hold  lands  having  afterwards  descended 
to  her,  the  husband  again  Covenants  in  the  same  manner  as  be/ore,  and  that  he  will  join  m  twrrender' 
ing  such  estates  to  such  uses  as  she  shall  appoint;  the  w^k  may  mrremier  the  cajyfwid  lands  withoui 
the  kiubotidj(fi9wi§p  and  wUheui  a  tpeckU  euttom  for  that  puipoa^    • 

(a)  Vid.  S  Blown  Rep.  Cha.  977. 

issue 
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1790.     issue  by  her  the  Defendant  Charles  SUynsham  CoOinsonj  and 

^^i^^    Mary  CoUinson. 

egaintt  July  15)  1762.     By  articles  of  separation  between  the  said 

CoLUMioK.  jjnif^f^gi  CoUinson  of  the  one  part,  Jane  CoUinson  and  Charles 
Banastre  her  father  of  the  second  part,  and  certain  other  per- 
sons of  the  Sd,  4th,  and  5th  parts,  after  stating  the  agreement 
to  separate;  the  said  Michael  CoUinson  covenanted,  that  the 
said  Jane  CoUinson  dimild  from  thenceforth  enjoy  to  her  awn  use 
all  such  estates,  both  real  and  personal,  as  should  come  to  her  dur-^ 
ing  her  coverture,  or  that  he  should  become  entitled  unto,  in  her 
right ;  and  moreover  that  he  would  join  with  the  said  Jane,  in 
<*" '  levying  a  fine,  or  suffering  a  recovery  thereof,  and  limiting  the 

same  to  such  uses  as  she  should  appoint.  And  the  said  Charles 
Banastre  thereby  covenanted  to  indemnify  the  said  Michael  Col- 
linson  the  husband  against  all  damages  and  expences,  which  he 
might  sustain  on  account  of  his  wifis  debts  contracted  since  the 
12th  day  of  June  1760,  or  which  should  be  thereafter  con- 
tracted. 

jlugust  17,  1770,  the  said  Charles  Banastre  died;  upon 
whose  death  certain  copyhold  premises,  held  of  the  two  manors 
of  Byegate  and  Banstead,  descended  to  the  said  Jane  CoUinson, 
as  the  customary  heir  of  her  .father,  the  said  Charles  Banastre, 
By  indenture  of  three  parts,  made  December  12,  1770,  between 
the  said  Jane  CoUinson  of  the  first  part,  the  said  Michael  Cot- 
linson  of  the  second  part,  and  the  trustees  of  the  third  part, 
after  reciting,  among  other  things,  the  articles  of  separation  of 
the  15th  of  July  1762,  the  said  Michael  CoUinson  covenanted 
that  the  said  Jane  his  wife  should  enjoy  to  her  cfmn  use  aU  the 
real  and  personal  estate  of  her  father,  as  weU  as  any  other  real 
estate  that  might  in  any  manner  come  to  her  during  the  cover^ 
ture,  and  thai  lie  would  join  in  levying  a  fine,  suffering  a  recovery, 
or  making  a  surrender  of  such  estates,  and  in  limiting  the  same 
to  such  uses  as  she  should  appoint. 
[  835  ]  May  16,  1771*  The  said  Jane  CoUinson  was  admitted  to  the 
copyholds  held  of  the  manor  of  Banstead,  and  on  the  same  day 
she  surrendered  them  to  the  use  of  her  will. 

June  3,  1771.  The  said  Jane  "was  admitted  to  the  copyholds, 
held  of  the  mtiUOT  o(  Byegate,  and  on  the  same  day  she  surren- 
dered them  to  the  use  of  her  will.  July  S,  1772,  by  a  certain 
paper  writing  of  that  date^  purporting  to  be  the  ^11  of  the  said 
Jane  CoUinson^  she  devised  the  copyholds  held  tf  both  manors, 

subject 
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subject  to  debts,  legacies,  and  fiineral  expenses,  to  John  WiUis     1790. 
and  his  hetrSf  and  appointed  bim  executor.    July  15,  1772,  the    f, 
said  Jane  Collinson  made  an  absolute  surrender  of  the  copyholds     ogamti 
held  of  the  manor  of  Banstead  to  the  said  John  Willis  and  his  ^"^**"- 
heirs  s  and  the  same  day  the  said  John  Willis  was  admitted 
thereto,  and  at  the  same  court  the  said  John  Willis  surrendered 
the  said  copyholds  to  the  use  of  his  will. 

July  15, 1772.  The  said  Jane  Collinson  made  an  absolute  sur- 
render of  the  copyholds  held  of  the  manor  of  Byegate  to  the 
said  John  Willis  and  his  heirsy  and  the  same  day  the  said  John 
Willis  was  admitted  thereto,  and  at  the  same  court  the  said  John 

« 

Willis  surrendered  the  said  copyholds  to  the  use  of  his  will. 

Michael  Collinson  the  husband  of  Jane  did  not  Join  or  concur 
in  any  of  the  aforesaid  surrenders  made  by  Jane  his  wife. 

Jtdy  26, 1772.  The  said  Jane  CoUinson  by  another  writing  of 
that  date,  purporting  to  be  a  codicil  to  her  will,  after  reciting 
the  said  surrenders,  and.  that  the  same  were  made  in  trust  for 
securing  the  payment  to  the  said  John  Willis  of  such  sums  as 
he  should  during  her  life  advance  for  her  use,  declared,  in 
case  the  copyholds  should  not  be  sold  at  her  death,  for  the  pur- 
pose of  paying  her  debts,  then  that  the  said  John  Willis  should 
stand  seised  thereof,  charged  with  all  sums  which  should  be  due 
from  her  at  her  death,  or  which  h^  should  pay  by  her  order,  and 
the  fines  and  fees  of  admission;  in  trust  for  himself,  his  heirs,  &c 

September  1,  1772.  The  said  Jane  Collinson  died,  leaving  the 
said  Michael  Collinson  her  husband  surviving  her,  and  Charles 
Steynsham  Collinson  her  heir  at  law,  and  heir  according.to  the 
ctUtoms  of  the  said  manors  of  Banstead  and  Byegate. 

The  question  was,  whether  John  Willis  took  any,  and  what 
estate  under  the.  surrenders,  will  and  codicil  of  the  said  Jane 
CoUinsoUy  or  under  either,  and  which  of  them  ? 

This  was  argued  in  Easter  term  last,  by  hcmrencey  Serjt, 
for.  the  Plaintiff,  and  Bond^  Serjt,.  for  the  Defendant,  and  in 
Michaelmas  term,  by  Le  BlanCf  Seijt,  for  the  Plaintiff,  and 
Adairy  Seijt.,  for  the  Defendant.  .  On  the  part  of  the  Plaintifl^* 
it  was  contended  that  John  Willis  took  an  estate  in  fee  in  the  J[  Sd6  ] 
premises,. according  to  the  customs  of  the  respective  manors, 
under  the  different  surrenders  made  by  Jane  Collinson^  after 
her  separation  from  her  husband,  a  separate  maintenance  al- 
lotted to  her,  and  aft^r  be  had  been  iademnified  against  any 
debts  she  .n^ight  coDtrfu:t,  and  had  coyenaoted  tb9t. she. should 

have 
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I79OL     have  to  her  own  use  all  the  estates  both  real  and  personal  of 

^~T     her  fiither,  or  that  might  descend  to  her  during  the  coverture^ 

^igamM     and  that  he  would  join  in  levying  a  fine,  suffering  a  recovery, 

*  or  making  a  surrender  of  such  estates,  and  limiting  them  to 

such  uses  as  she  should  appoint. 

The  difficulty  arises  from  the  husband  not  having  joined  in 
the  surrenders.  But  this  may  be  obviated  by  considering  the 
reason  why  in  general  it  is  necessary  for  a  husband  to  join  in 
the  surrender  of  copyholds  belonging  to  the  wife.  The  reason 
is,  because  he  has  an  interest  in  the  lands  during  the  coverture^ 
which  is  not  to  be  given  up  without  his  testifying  his  consent; 
insomuch,  that  a  custom  in  a  particular  manor  for  a  wife  to  sur<- 
render  her  copyholds  without  the  concurrence  of  her  husband, 
has, been  holden  to  be  bad.  2  Wils,  1.  But  where  the  husband, 
as  in  the  present  case,  agrees  that  the  wife  shall  dispose  of  her 
property,  he  renounces  his  interest,  and  the  difficulty  is  at  an 
end.  Cessante  ratione^  cessat  et  ipsa  lex.  Besides  as  by  the  deed 
of  separation,  the  husband  was  indemnified  for  his  wife's  debts, 
there  was  a  valuable  consideration,  and  a  court  of  equity  would 
decree  a  specific  performance  of  an  agreement  for  a  valuable 
consideration.  By  the  common  law,  the  wife  loses  all  power  of 
separately  disposing  of  her  property;  the  husband  has  an  abso* 
lute  right  to  all  her  personalty,  and  a  qualified  one,  during  her 
life,  to  her  real  estates.  If  she  could  either  sue  or  be  sued, 
she  might  be  taken  in  execution,  and  the  husband  deprived  of 
his  right  over  her  person.  The  incapacity  of  an  infant  arises 
irom  a  want  of  skill  and  judgment,  but  that  of  a  feme  covert 
from  want  of  property,  and  because  she  is  supposed  to  act  under 
the  control  of  her  husband.  There  are  many  cases  indeed, 
where  the  surrender  of  the  wife's  copyhold  made  by  her  and 
her  husband  is  holden  to  be  good  by  the  customs  of  particular 
manors;  but  in  those  cases,  both  the  husband  is  a  party  on  ac- 
count of  his  interest,  and  she  examined  separately  as  to  her 
consent.  The  authorities  of  Dyer  563  b.  Moore  1S3.  Cro.  Mix. 
7 17.  Liu.  Rep.  274.  and  d  WiU.  1.  shew,  that  a  custom  for  a 
[  3(7  ]  ^BJue  covert  to  surrender,  and  devise  with  the  consent  of  her 
husband,  is  good.  The  criteria  (by  which  a  custom  of  this  sort 
has  been  holden  reasonable  or  not)  to  be  collected  from  these 
cases,  are,  the  husband's  joining  to  shew  his  consent,  and  the 
separate  examination  of  the  wife  to  prove  that  she  does  not  act 
md^  the  hnsbttid's  oontrol.    In  Cok^s  Eniries.  576,  such  a 

surrender 
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aorrender  is  pleaded,  without  a  special  custom  to  warrant  it,     1790l 

and  no  objection  made.     But  as  the  principal  thing  to  be  at-    ^T 

tended  to,  is  the  husband's  consent  in  these  circumstances,  in  a^ahut 
order  that  his  interest  may  be  preserred,  so  there  are  other  ^^**"''^**^' 
cases,  where  the  husband  having  no  particular  interest,  the  wife 
may  convey  without  his  assent.  As  in  Daniel  ▼•  Ubley,  Sir  Wil* 
liam  Jones  137.  where  feoffment  and  livery  were  made  by  a 
married  woman  of  an  estate  given  her  by  a  former  husjb&nd, 
without  the  second  husband  joining.  So  in  Bro.  Abr.  tit.  Qui 
in  vitdf  pi.  ]  6.  where  it  was  holden  that  a  married  woman  might 
convey  without  her  husband's  concurrence  an  estate  given  *  to 
her  on  condition  to  sell. 

The  question  then  is,  whether,  in  the  present  case,  the  wife 
was  not  to  be  considered  as  a  feme  sole?  Her  husband  and  she 
were  separated  by  mutual  consent,  he  was  discharged  from  her 
debts,  and  had  expressly,  by  his  own  act,  given  up  his  interest 
in  her  property,  when  he  covenanted  that  she  should  dispose  of 
it,  and  bad  confirmed  her  in  the  possession  of  it,  after  the  de- 
scent from  her  &ther.  Although  it  is  a  general  rule  of  law^ 
that  a  married  woman  can  neither  sue  nor  be  sued  without  her 
husband,  yet  there  are  many  exceptions  to  this  rule,  as  where  the 
husband  was  an  exile  or  had  abjured  the  realm,  in  which  cases 
she  might  defend  a  plea  of  land  as  a  feme  sole.  Co.  Ldtt.  132  b. 
Bro.  Abr.  Tit.  Bar.  4*  Feme  pL  66.  and  in  2  Fern.  104.  it  was 
holden,  that  the  wife  of  a  man  banished  for  life  might  in  all 
things  act  as  a  feme  sole,  and  make  a  wilL  So  also  in  Deerly  v» 
The  Duchess  of  Mazarine,  SaUc.  1 16.  the  wife  of  an  alien  enemy 
was  sued  on  a  contract  as  if  she  had  been  single.  The  same 
principle^  was  laid  down  by  Mr.  Justice  Yates  at  Carlide,  where 
he  held  that  the  wife  of  a  man  transported  might  be. sued 
alone.  Sparrono  v.  CarrutherSf  cited  £  Blac.  1197*  So  also» 
according  to  the  more  modem  authorities,  where^  by  a  deed 
of  separation,  the  husband  covenants  with  trustees  to  renounce 
all  bis  interest  in  the  property  of  his  wife,  and  is  indemnified 
from  her  contracts,  she  is  considered  as  a  feme  sole.  She  is 
put  in  the  same  situaticm  as  by  the  old  law  she  would  be  in 
if  her  husband  were  an  exile  or  had  abjured  the  reahn.  The  [  888  j 
husband  is  considered  as  having  renounced  all  his  marital 
rightSf  1  Bur.  542.  This  doctrine  is  fully  established  by  the 
cases   of  Bingstead  v.   Lady   Lanesborough  {a),  BartmeU  v. 

(a)  B.R.  £ri^  S9  Geo.  3.  reported  in  Cooke'8  Bankrupt  Law,  iait  edit*  as. 

Brooks 
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1790.     Brooks{a\  and  Corbet  v.  Poelnttz^  I  TetTn  Rep*  B.  JR.  5.    Then 

what  has  the  wife  done  in  this  case?     Bcinir  sole  tenant  of 

agaiMi     copyhold  lands,  to  which  the  husband  has  expressly  ginen  up 
CoLUNsoN.   ^11  jjjg  claim  (which  would  otherwise  be  the  only  material  ob- 
stacle), and  having  the  whole  power  over  them,  she  exerts 
that  power  by  surrendering  them  to  the  lord, ,  under  which 
surrender  the  Plaintiff  claims,  who  is  the  representative  of 

WUlis. 

On  the  part  of  the  Defendant  it  was  argued  that  as  the  hus- 
band did  not  join  in  the  surrenders  they  were  bad,  and  the  de- 
scent to  the  heir  at  law  must  take  effect.  This  was  an  executory 
contract  on  the  part  of  the  husband,  which  shews  on  the  face 
of  it  that  the  wife  could  not  convey  alone ;  for  if  she  could,  it 
would  be  unnecessary  for  him  to  covenant  that  he  would  join. 
But  the  heir  at  law  is  not  to  be  disinherited  by  an  executory 
contract.  The  question  is,  whether  any  legal  estate  passed  by 
the  surrenders?  As  the  case  was  sent  from  a  court  of  equity 
for  the^  opinion  of  a  court  of  law,  all  equitable  considerations 
must  be  laid  aside.  In  Peacock  v.  Mof^{b\  Lord  Hdrdtcicke^ 
after  noticing  the  distinction  between  real  and  personal  pro- 
perty, expressly  determined  that  where  the  husband  did  not 
concur,  the  conveyance  by  the  wife  of  a  real  estate  should  not 
operate  to  deprive  the  heir.  It  is  also  to  be  observed  in  this 
case,  that  no  special  custom  of  the  manors  is  stated  to  warrant 
the  surrenders  by  the  wife  alone,  nor  that  she  was  separately 
examined  by  the  steward  according  to  the  general  law  of  copy- 
holds. But  the  law  is,  that  a  feme  covert  cannot  convey  a 
real  estate  without  the  concurrence  of  her  husband.  Though 
in .  the  cases  mentioned  by  Lord  Coke,  Co.  Lit.  13t  b.  a  feme 
covert  was  permitted  to  sue  for  and  recover  lands,  yet  it  by  no 
means  follows  that  she/can. dispose  of  them.  By  the  antient 
common  law  a  feme  covert  could  not,  even  by  joining  with  her 
husband  in  any  conveyance  whatever,  bar  herself  or  those  claim- 
ing under  her  of  her  own  estate.  The  principle  upon  which, 
in  process  of  time,  she  was  allowed  to  alienate  by  fine,  was^ 
that  a  fine  being  the  compromise  of  an  adversary  suit,  and  the 
r  339  ]  concord  being  deemed  to  have  the  same  effect  as  a  judgment  in 
a  real  a(^on,  the  woman  being  tenant  of  the  land,  and  brought 
before  the  Court  with  her  husband,  was  bound  by  that  compro- 


(a)  B.  R.  EU.  24  Geo.  3.  Cooke'8  Bankrupt  Law,  last  edit  J6. 
(6)  2  Ves^  190. 


misc, 
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mue,  which  was  as  effectaal  as  a  judgment  The^first  mention  1790. 
of  the  examination  of  a  married  woman*  joining  in  a  fine,  is  in  ^T 
the  stain  de  modo  levandi  Jines^  18  Ed.  ].  st.  4.  the  equity  of  ognmtt 
which  was  afterwards  extended  to  recoveries,  Mary  PortingtonU  ^"**'"®*' 
Case,  10  Co.  43  a.  But  a  recovery  cannot  be  suffered  by  a 
married  woman  so  as  to  bind  her  without  her  husband.  Shep. 
Touch.  41.  Where  indeed  the  wife  alone  levies  a  fine,  and  the 
husband  does  not  avoid  it,  the  wife  is  estopped  after  his  death, 
and  her  heirs  are  included  by  the  estoppcfl.  Shep.  Touch.  14. 
PoUexfen  24.  But  it  does  not  follow  that  she  can  convey  alone 
in  other  circumstances.  The  jus  possessionis  is  in  the  husband, 
the  jus  proprietatis  only  in  her.  She  has  not  such  a  quantity 
of  estate  as  the  law  requires  to  make  a  conveyance.  The  cases 
cited  on  the  part  of  the  Plaintiff  shew  that  there  are  certain  ex<^ 
ceptions  to  the  general  rule  of  law,  but  unless  tlie  present  casp 
can  be  brought  within  those  exceptions,  the  rule  of  law  must 
have  its  course.  But  in  truth  none  of  those  cases  are  applica- 
ble. In  the  old  authorities  cited  from  Co.  Lit.  2d£  b.  the  hus- 
band was  either  exiled,  or  had  abjured  the  realm.  '  In  the  case 
of  Deerly  v.  the  Duchess  of  Mazarine^  the  husband  was  an  alien 
enemy:  in  2  Vern,  104.  he  was  banished  by  act  of  Parliament. 
In  all  those  cases  the  husband  was  under  an  incapacity  to  sue* 
But  in  the  present  case,  he  was  not  only  under  no  incapacity, 
but  had  expressly  covenanted  to  join  in  a  conveyance.  As  to  the 
more  modern  cases  of  Mingstead  v.  Lady  Lanesborough^  BarweU 
V.  Brooks^  and  Corbet  v.  Poelnitz^  many  able  lawyers  have  been 
surprised  at  the  extent  of  the  doctrines  laid  down  in  them-  But 
whether  those  cases  be  good  law  or  not,  they  only  concern  per- 
sonal property.  The  rules  which  govern  real  property  are  of 
a  different,  nature.  As  the  husband  has  an  absolute  right  to 
his  wife's  personal  property,  he  may  renounce  it  without  in- 
juring any  one ;  but  having  no  more  than  a  qualified  right  to 
her  real  estates,  he  cannot  join  to  disinherit  the  heir,  unless 
certain  prescribed  ceremonies  be  performed.  As  to  the  case  of 
Daniel  v.  Ubley^  there  the  wife  acted  under  a  power  of  appoint- 
ment, the  estate  was  given  to  her  dh  condition :  if  she  had  not 
made  any  appointment,  the  elder  son  would  have  taken  the 
estate  by  descent ;  as  it  was,  the  second  son  took  it  by  the 
father^s  will,  through  the  medium  of  the  mother's  appointment.  [  340  ] 
The  cases  cited  from  Dyer^  Moore,  Cro.  Eliz.  and  Litt.  Rep. 
prpve  only  that  a  custom  for  a  married  woman  to  surrender 

and 
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1790.     and  devise  with  the  junction  of  her  husband  is  good ;  bnt  they 

r" do  not  shew  that  such  a  surrender  or  devise  would  be  good 

agabui      without  the  husband  joining ;  and  here  it  is  expressly  stated 
ConuxaaiK,  ^^^  j^^  jj j  ^^^  j^j^j^     j^^  ^j^q^^  cases,  the  question  was  as  to 

the  validity  of  a  custom  for  a  feme  covert  to  surrender ;  there 
was  no  doubt  respecting  the  general  rule  of  law :  the  question 
indeed  of  itself  imports,  that  without  a  custom  the  surrender 
would  not  be  good.  The  passage  in  Cok^s  Entries  proves  no 
more  than  that  a  special  custom  for  a  married  woman  to  sur- 
render need  not  be  stated  on  the  record ;  but  it  does  not  follow 
from  thence  that  her  surrender  would  be  valid  without  such  a 
custom.  Yet  it  was  said  that  in  this  case  the  husband  had  done 
what  was  tantamount  to  joining  in  the  surrender,  by  assenting 
in  the  deed  of  separation,  to  the  wife's  sole  disposition  of  her 
property ;  but  the  law  adapts  the  mode  of  assent  to  the  act  to 
be  done ;  the  surrender  could  not  be  complete  without  the  hus- 
band actually  joining.  Taylor  v.  Phillips^  \  Vez.  229. 

Cur.  advis,  vuU. 
On  this  day  the  judgment  of  the  Court  was  thus  given  by 
Lord  LouGHBOROUH. — The  question  in  this  case  is  whether 
John  Willis  took  any  and  what  estate  under  the  surrenders, 
will,  and  codicil  of  Jane  Collinson,  or  under  either,  and  which 
o£  them?  The  subject  of  dispute  being  copyhold  lands  it  is 
evident  that  unless  the  surrenders  be  valid  no  estate  can  pass 
at  law.  No  special  custom  is  stated,  and  therefore  the  surren- 
ders must  be  judged  of  by  the  general  law  of  copyhold  estates. 
The  several  surrenders  on  the  face  of  them  are  the  surrenders 
of  Jane  Collinson  as  a  feme  sole:  for  it  is  not  stated  that  she  was 
privately  examined,  nor  is  any  notice  taken  of  her  being  a  feme 
covert,  nor  is  there  any  assent  or  evidence  of  assent  on  the  part 
of  the  husband  accompanying  the  surrenders.  She  is  stated  by 
the  case  to  have  been  in  truth  the  wife  of  Michael  CoUimon^  se- 
parated from  him,  first,  by  articles  renouncing  all  his  right  to 
whatever  estates,  real  or  personal,  might  come  to  her  during 
the  coverture;  and  secondly,  by  deed,  after  the  copyhold  estates 
had  descended  to  her,  covenanting  that  she  should  enjoy  the 
tame  to  her  own  use ;  and  that  he  would  join  in  making  a  sur- 
render of  such  estates,  and  in  limiting  them  to  such  uses  as  she 
[  Ml  }  should  appoint.  By  force  of  these  articles,  and  of  this  deed, 
all  the  right  of  the  husband  is  barred.  The  question  therefore 
is,  whether  the  surrenders  of  Jane  CoUinsonj  her  husband  not 

having 
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having  joined,  shall  bar  her  heir?  There  ane  two  distinct  sur-  1790* 
renders  of  each  copyhold :  the  first  made  May  26  and  June  % 
177I»  to  the  use  of  her  will;  the  second,  July  14  and  15, 1772, 
absolute  surrenders  to  John  Willis^  on  which  he  was  admitted  ^-***™*^* 
and  which  he  on  the  same  day  surrendered  to  the  use  of  his 
will.  If  Jane  CoUinson  had  a  full  power  to  make  a  valid  sur- 
render, the  last  surrenders  hate  passed  all  her  estate  at  law  to 
her  surrenderee.  These  surrenders  took  effect  immediately, 
she  could  not  herself  have  avoided  them,  nor  could  the  husband 
against  his  own  covenant.  If  she  had  sued  jointly  with  her  hufr* 
band  to  avoid  them,  it  would  have  been  incongruous  to  have 
alleged  as  a  defect  in  the  surrender,  the  omission  of  that  which 
the  husband  had  covenanted  to  do,  and  which  it  was  in  her 
power  to  procure ;  and  if  she  had  sued  as  a  feme  sole  against  her 
own  surrender,  it  would  have  been  still  more  prepostei^us.  If 
therefore  Jane  Collinson  could  not  have  avoided  these  surren- 
ders, it  is  difficult  to  conceive  how  her  heir  should  be  in  a  better 
condition  with  respect  to  an  absolute  surrender  binding  upon 
her,  whatever  claim  he  might  have  against  a  surrender  to  the 
use  of  her  will.  It  cannot  be  more  necessary  that  the  husband 
should  join  with  his  wife  in  the  surrender  of  her  copyhold, 
than  in  levying  a  fine  of  her  freehold  estates.  But  it  has  been 
settled  ever  since  the  case  in  the  17  Ed.  5.  (a),  that  if  a  fine 
be  levied  by  a  feme  covert  without  her  husband,  it  shall  bind 
her  and  her  heirs,  if  it  be  not  avoided  by  the  husband;  and 
both  Rolle  and  Comyns  (b)  seem  to  intimate  that  the  law  would 
be  the  same  as  to  a  recovery.  Had  the  present  case  been  of  a  free- 
hold estate  conveyed  by  the  wife  by  fine  without  her  husband, 
it  would  clearly  have  bound  her  heirs,  and  the  husband  being 
estopped  by  his  deed,  the  estate  of  the  conusee  would  have  been 
indefeasible  at  law.  The  modes  of  conveying  freehold  and  copy- 
hold estates  are  different,  but  there  is  surely  a  fair  argument 
from  analogy,  that  a  copyhold  estate  transmissible  under  the 
same  circumstances  as  a  freehold,  should  be  governed  by  the  same 
rules.  Both  are  public  conveyances ;  and  from  the  nature  of 
copyholds,  there  is  more  reason  to  support  the  surrender  of  a 
feme  covert  where  the  interest  of  the  husband  is  not  affected 
by  it,  than  there  is  to  make  a  fine  effectual  without  his  joining.   [  842  ] 

(a)  Tear  Book^  17  jEd.5.  S$&1S.         (5)  1  Roll.  Abr.  546.  1.  50.  Com. 
17  Ami.  pi.  17.  Bro.  Abr.  tit  Fines,     Dig.  tit.  Bar.  &  Feme  (P.  i.) 
pi.  TS. 

Of 


- 
I  COVPTOV 


S«  CASES  IN  HILARY  TERM 

1790*      Of  a  freehold  estate  the  husband  is  seised  in  right  of  bis  wife,  of 
a  copyhold  he  has  a  mere  possession.  He  is  not  admitted  in  her 

fl«e^      right;  she  is  the  actual  tenant;  and  when  a  copyhold  descends 
CoLLuraov.   ^  ^  married  woman,  the  new  grant  of  the  lord  is  to  her  and 
not  to  the  husband.     In  opposition  to  this  reasoning,  two  cases 
were  cited  at  the  bar  which  were  supposed  to  have  denied 
the  application  <^  any  argument  drawn  from  the  case  of  a  fine^ 
to  the  validity  of  a  surrender;  and  to  have  asserted  the  absolute 
nullity  of  a  surrender  by  a  feme  covert,  without  the  concur- 
rence of  her  husband.     The  first  of  these  cases  is  Taylor  v. 
Philips^  1  Vez.  229.     Now  all  that  can  be  inferred  from  that 
report  of  Lord  Hardwicke^s  opinion  is,  that  if  the  fact  had  been 
fully  before  him,  he  would  have  made  a  case  for  the  opinion  of  a 
court  of  laW  upon  this  very  question,  whether  a  surrender  by  a 
feme  covert  without  her  husband's  joining,  but  with  his  assent, 
was  an  effectual  surrender?  But  as  there  was  some  reason  to  sup- 
pose there  might  be  a  special  custom  to  warrant  that  surrender, 
he  directed  a  trial.     It  is  evident,  then,  that  Lord  Hardwicke 
was  of  opinion  that  a  custom  for  a  feme  covert  to  surrender 
without  her  husband  joining,   might   be  a  good  custom,  for 
otherwise  the  trial  would  have  been  idle,  and  he  would  have 
directed  at  once  a  case  for  the  opinion  of  the  judges.    This  ob- 
servation will  also  materially  apply  to  the  next' case,  which  is 
Stephens  v.  Tyrell,  2  Wils.  1  •  where,  according  to  the  report, 
the  Court  of  Common  Pleas  held  that  a  custom  for  a  feme 
covert  to  surrender  without  her  husband's  joining  is  contrary  to 
law,  and  bad.     In  this  case  it  is  said,  that  the  Chief  Justice  ob- 
served that  it  was  not  stated  whether  the  husband  was  to  con- 
sent though  he  did  not  join,  and  therefore  it  must  be  taken 
to  be  without  his  consent.     Now  the  natural  inference  from 
thence  is,  that  the  consent  of  the  husband,  though  he  did 
not  join,  would  have   made  the    surrender   effectual.  .  The 
Chief  Justice  there  censures   an    inaccuracy  in  2  Danver/ 
Abridgment^  4S0.  pi.  10.  cited  in  support  of  the  custom,  and 
the  remark  is  just.     But  when  one  looks  into  the  cases  referred 
to  in  DanverSf  it  is  evident  that  they  furnish  an   authority  in 
support  of  a  surrender  without  the  husband's  joining  in  the  act 
of  the  surrender.  The  first  is  an  anonymous  case  in  Moore  123. 
where  a  custom  for  a  married  woman  to  devise  her  copyhold 
lands  with  the  assent  of  her  husband  was  holden  to  be  good. 
The  next  are  S  Leon.  81.  Godb.  14.&  143.  and2  Brownl. 218. 

which 


IN  THE  Thirtieth  Year  op  GEORGE  III.  S4$ 


\f^hicb  all  treat  of  the  same  case,  viz.  SkipioitVs  case.    There     1790. 

were  two  parts  of   the  custom  alleged  in  that  case,  the  one     ""^ 

that  a  married  woman  might  devise,  the  other  that  she  might  agamu 
surrender  in  the  presence  of  the  steward  and  six  of  the  tenants.  Cou-iksok. 
The  state  of  the  case  in  Lennard  shews  that  the  will  was  made 
in  favour  of  the  husband,  in  the  presence  of  the  steward  and  six 
oT  the  tenants,  and  at  the  next  court  the  surrender  to  the  use  of 
the  will  was  also  in  the  presence  of  the  steward  and  six  of  the 
tenants.  The  custom  seems  to  have  been  holden  good  in  sub- 
stance, and  it  is  probable  that  it  was  so  from  the  citation  in 
%  Brownl.  218.  {a)  This  is  therefore  an  authority,  that  a  sur- 
render without  the  husband's  joining,  though  certainly  in  a  case 
where  his  assent  might  be  presumed,  is  good.  The  reasoning 
of  the  Chief  Justice,  according  to  WilsorCs  report,  proceeds  upon 
a  supposition  that  the  custom  stated  excludes  the  husband 
entirely,  because  it  does  not  expressly  require  his  consent,  and 
that  it  would  therefore  enable  the  feme  covert  to  dispose  of  her 
estate  against  his  consent.  But  this  is  by  no  means  a  necessary 
conclusion.  A  surrender  without  the  husband  may  be  a  good 
disposition  against  all  but  him,  and  his  right  to  avoid  it  is  not  in- 
consistent with  such  a  custom.  The  reasons  therefore  on  which  the 
custom  in  Wikon  is  condemned,  do  not  appear  quite  satisfactory ; 
and  it  has  always  appeared  to  me  somewhat  arbitrary  to  con- 
demn a  custom  because  it  is  not  conformable  to  the  general  law 
and  policy  of  the  nation.  That  estates  should  be  holden  in  some 
manors  by  an  heiress  independent  of  her  husband,  is  not  more 
singular  than  in  others  that  the  estate  should  vest  absolutely  in  the 
husband  by  the  intermarriage,  which  is  the  case  in  some  manors 
in  Westmoreland.  This  case  then  goes  no  further  than  an  opi- 
nion that  a  surrender  in  which  the  husband  neither  joins  nor 
assents  cannot  be  good ;  but  if  that  opinion  were  well  founded, 
it  would  not  affect  the  present  base.  In  both  Vezey  and  Wilson^  the 
observation  made  on  the  analogy  of  a  fine  is,  that  it  works  by 
estoppel.  In  the  case  in  Vezey^  Lord  Hardwicke  is  speaking 
of  the  fine  of  a  tenant  in  tail,  where  no  interest  passes, 
which  he  says  will  be  good  against  the  heir  by  estoppel,' and  the 
phrase  is  there  correctly  used.  But  as  to  a  feme  covert  levying  a 
fine  where  it  conveys  an  interest,  it  shall  bind  her  and  her  heirs, 
if  thehusbanddoesnot  enter  and  avoid  it,  because,  says  Lord  Coke^ 
she  was  examined^  and  has  power  over  the  land.  10  Rep.  43  a.  The 
(a)  It  u  there  cited,  arguendo,  by  the  name  oiSheg^s  case. 

VOL.  I.  B  B  fine 
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1790.     fine  there  passes  the  estate,  and  when  it  is  said  that  she  is  estop- 

C^rroH    P®^  *^y  ^^  ^^^  expression  is  used  in  the  same  loose  manner  as 

agamtt     vfhen  it  is  applied  to  any  other  person  contending  in  opposition 

r  •  ^AA  T  ^  ^^^  ^^^  deed,  by  which  he  has  passed  away  the  interest  and 

estate  which  he  would  claim. 

It  was  objected  in  the  argument  that  no  custom  is  stated  in 
the  case,  and  that  a  surrender  by  a  feme  covert  even  with  the 
husband's  joining  can  in  no  case  be  good  but  by  the  particular 
custom  of  a  manor.  No  authority  was  cited  for  this  position, 
but  it  was  argued  that  from  the  several  cases,  viz.  Dyer  S6S  b. 
Cro.  Eliz.  717*  and  Litt.  Rep.  274.  (in  which  the  validity  of  a 
custom  for  a  feme  covert  being  separately  examined,  and  her 
husband  joining  to  make  a  surrender,  is  affirmed)  it  was  strongly 
implied  that  such  a  surrender  would  not  be  good  by  the  ge- 
neral law  of  copyholds.  This  objection  rests  on  a  supposed 
defect  in  the  statement  of  the  case.  But  the  Court  will  intend 
that  the  surrender  by  the  wife  separately  examined  with  the 
husband  joining,  would  have  been  good.  The  case  could  not 
otherwise  have  been  made,  and  even  if  the  argument  had  been 
upon  a  special  verdict,  the  objection  would  not  prevail.  For  it 
would  be  contrary  both  to  law  and  reason,  that  the  copyhold  of 
a  woman  should  become  unalienable  by  her  marriage,  and  it  is 
against  the  nature  of  copyhold  estates  that  they  should  not  be 
surrendered  back  to  the  lord  by  the  act  of  all  the  persons  hav- 
ing any  interest  in  them,  and  having  a  disposing  power. 

Lord  Coke  says,  "  This  is  the  general  custom  of  the  realm, 
'*  that  every  copyholder  may  surrender  in  court,  and  need  not  to 
<<  allege  any  custom  therefore,"  Co.  Litt.  59  a.  and  in  ConAe's 
case,  9  Rep.  75.  it  is  holden  to  be  a  necessary  consequence  of  this, 
that  every  copyholder  may  surrender  by  attorney,  as  a  thing 
incident  by  the  common  law ;  and  in  the  pleadings  of  that  very 
case,  a  surrender  by  a  ferae  covert  and  her  husband  is  pleaded, 
without  any  custom  being  alleged.  Co.  Entries  576.  The 
cases  which  are  said  to  afford  a  negative  implication,  that  with- 
out a  custom  the  surrender  by  a  husband  and  wife  of  the  copy- 
hold of  the  wife  would  not  be  good,  cannot  be  so  construed.  The 
case  in  Dyer  S63  b.  arose  upon  a  question  whether  a  custom  in 
the  vill  of  Denbigh,  that  a  feme  covert  with  her  husband,  by  sur- 
render and  examination  in  court  might  alien  her  land,  was  taken 
away  by  the  statute  of  Wales,  27  Hen,  8«  c,  26.  and  the  opinion  of 
Dyer  and  Wray  was,  that  such  custom  was  not  abrogated,  be- 

<  cause 
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cause  it  was  reasonable  and  agreeable  to  the  custom  of  England  1790. 
for  the  assurance  of  purchasers.  The  case  in  Cro.  Eliz.  717.  Cmman 
states  a  question,  whether  the  eaiamination  of  a  feme  covert  out  of  agamtt 
court  by  two  tenants  be  good  without  a  special  custom ;  and  i%  r^^T^ 
is  holden  that  it  is  not,  because  it  is  a  judicial  act  more  proper  to 
be  done  in  court ;  admitting  at  the  same  time  that  a  surrender 
on  a  sole  examination  in  court  would  bind  her  by  the  custom^  i,  e* 
by  the  general  custom ;  for  though  the  state  of  the  facts  does 
not  appear  by  the  report,  it  is  fairly  to  be  collected  that  no  spe- 
cial custom  for  a  feme  covert  to  surrender  in  court  was  given  in 
evidence.  The  short  note  in  Litt.  Rep.  2  74.  seems  more  to  favour 
the  argument  than  the  two  preceding  cases,  which  attentively 
considered  rather  make  against  it.  But  it  may  easily  be  discovered 
why  in  the  case  in  Littleton^  the  Defendant  chose  to  allege  a 
custom  rather  than  to  rely  on  the  general  law.  He  makes  use 
of  terms  much  more  extensive  than  the  general  law :  he  pleads  a 
custom  that  qualibei  fcemina  viro  co^erta  (including  infants  J 
may  surrender;  the  Plaintiff  replies  that  every  woman  of  full  age 
may  surrenderwithout  traversing  the  custom  that  gtf^/i&^Z/amiffsay 
4rc.  and  the  Court  holds  the  replication  bad,  for  he  ought  to  have 
traversed  the  custom  alleged  by  the  Defendant.  It  might  be  a 
question,  whether  by  special  custom  a  feme  covert  infant  could 
not  surrender,  though  it  is  contrary  to  the  general  law,  and  there- 
fore it  is  pleaded  that  every  feme  covert  may  surrender:  but* 
such  a  case  affords  no  inference  that  it  was  necessary  to  allege 
a  custom  for  the  general  position,  that  a  feme  covert  with  her 
husband  might  surrender. 

For  these  reasons,  this  objection  ought  not  to  prevail  even  so 
far  as  to  induce  the  Court  to  desire  a  fuller  state  of  the  case; 
which  would  be  the  only  effect  it  could  have ;  for  the  customs 
of  most  manors  being  consonant  to  this  genlsral  law,  there  is 
little  doubt  but  such  a  custom  might  be  truly  stated  in  any  case 
where  it  were  necessary  that  it  should  be  particularly  alleged. 

The  general  objection  to  the  validity  of  the  surrenders,  viz, 
that  by  the  common  law  a  feme  covert  is  incapable  of  dis- 
posing of  her  lands  without  the  concurrence  of  her  husband,  has 
been  in  part  already  considered ;  but  it  may  be  fit  to  examine 
this  position  more  particularly.  It  certainly  is  generally  speak- 
ing a  true  one,  though  perhaps  not  quite  correctly  expressed ; 
for  a  feme  covert  has  no  power  to  convey  with  her  husband,  ex- 
cept by  fine  or  recovery.    It  would  be  more  accurate  to  state 

BBS  the 
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1790.     the  law  to  be,  that  a  married  woman  can  make  no  conveyance 
'  of  her  lands  except  by  fine  or  recovery,  and  that  a  fine  levied 

against  by  her  alone  is  avoidable  only  by  her  husband.  It  is  equally 
CoLUNsoN.  ^  general  rule  of  law,  that  a  feme  covert  cannot  sue  or  be  sued 
without  her  husband,  and  that  she  can  make  no  contract  to  bind 
[  346  ]  herself.  These  rules  are  established  on  the  principle  (partly 
religious,  and  partly  political,)  that  she  has  entered  into  an 
indissoluble  engagement,  by  which  she  is  placed  under  the 
power  and  protection  of  her  husband,  given  up  to  him  all 
personal  property  in  her  actual  possession,  and  the  right  to 
receive  all  such  as  may  be  reduced  into  possession.  To  these 
general  rules  there  have  been  in  the  process  of  the  law 
various  exceptions  allowed,  where  the  principle  of  the  rules 
could  not  be  applied  to  the  circumstances  of  the  case.  In  the  case 
mentioned  in  Co.  Litt.  152  b.  and  stated  at  large  in  RyleyPlac. 
Parliam.  19  Ed*  1.  p.  66.  the  husband  having  abjured  the  realm 
for  felony,  the  wife  was  permitted  to  sue,  and  had  judgment  to 
recover  seisjn  of  an  estate,  of  which  she  was  jointly  enfeo£Ped 
with  her  husband  for  life  against  the  lord  who  after  satisfaction 
made  to  the  king  for,  the  year,  day  and  waste,  claimed  to  have 
the  land  by  escheat.  In  the  31  Ed.  1.  it  was  holden,  that  the 
wife  of  one  who  had  abjured  the  realm  could  make  a  feoffment 
by  deed  with  warranty  of  her  land,  and  should  be  bound  by  it 
Fitz.  Ahr.  cut  in  vitdpL  31.  In  the  10  Ed,  3.  (a)  a  quare  impe^ 
dit  was  brought  for  the  Kir^  against  the  Lady  Maltraversg  she 
pleaded  coverture^  and  upon  the  replication  for  the  king,  that 
her  husband  was  exiled  for  a  certain  cause,  she  was  ruled  to 
answer.  In  the  1  Hen.  4.'(£),  the  same  point  was  determined  in 
the  case  of  the  Lady  Bellknap  whose  plea  of  coverture  was  over- 
ruled on  a  replication  that  her  husband  was  exiled :  and  in  the 
following  year,  2  Hen.  4.  the  same  lady  sued  in  her  own  name^ 
and  her  suit  was  allowed.  Lord  Coke  does  not  take  notice  of 
a  circumstance  mentioned  in  the  Year  Book(c)  and  in  Broohfs 
Abridgement  {jl)^  that  some  of  the  justices  said,  she  sued  as  fanner 
•of  the  king;  which  seems  to  strengthen  the  authority,  f9r  it 
fihews  that  during  the  exile  of  her  husband,  she  acted  as  a  feme 
sole,  holding  an  interest  under  a  grant  from  the  king,  by  which 
«he  might  both  sue  and  be  sued  alone. 

(a)  Co.  Litt  132  h.  (e)  2  Hen.  4.  7.pL  26. 

{b)  Co.  Litt  135  6.  case  of  Stbel^         [d)  Tit  Baron  and  Feme,  pL  66. 
B.  Year  Book,  1  JSefi.  4.  u  j9/,  2. 

A  feme 
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A  fi?me  covert  may  convey  in  execution  of  a  power,  Sir  W*      1790, 
Jones  137*  and  Latch  39*  and  134.  and  though  in  that  case     ^^ 
there  is  much  debate  in  the  Court,  and  a  difference  in  opinion,      agcunu 
whether  the  wife  had  any  estate,  and  whether  she  could  convey     *'"^*"o*- 
in  execution  of  a  trust  without  her  husband,  yet  all  agreed  that 
her  feoffment  without  her  husband  was  a  valid  act.  A  feme  may 
execute  a  power  to  sell  lands  without  her  husband,  and  may 
sell  them  to  him.  Co.  LdtU  112  a.      A  feme  covert  may  act  in 
outer  droit  as  an  executrix  without  her  husband  ;  and  it  is  said, 
that  she  may  administer,  or  prove  the  will,  notwithstanding  his    [  347  ] 
refusal.  Com.  Dig*  Administration  {D).     In  the  three  instances 
last  mentioned,  the  law  supports  the  act  of  the  wife  alone,  be- 
cause the  husband  has  no  interest  in  the  execution  of  it ;  and 
in  all  the  former  instances  she  is  enabled  to  act  by  herself,  be- 
cause she  cannot  have  the  authority  of  her  husband,  whose  exile 
or  abjuration,  though  it  does  not  dissolve  the  marriage,  sus- 
pends the  marital  power. 

Cases  of  separation,  and  in  consequence  of  the  relinquish- 
ment of  the  marital  rights  by  the  agreement  of  the  husband, 
were  not  likely  to  have  often  occurred  in  the  simplicity  of 
antient  times.  But  there  is  a  case  in  the  Year  Book  47th  of 
Ed.  3.  c.  18  (a),  which  shews  that  they  were  not  then  totally 
unknown  in  the  law.  <*  An  action  of  account  was  brought 
<^  against  one  as  bailiff  of  the  plaintiff's  land,  to  which  the 
*'  Defendant  pleaded,  that  there  was  a  debate  between  the 
*<  Plaintiff  and  his  wife,  on  which  by  the  accord  of  their 
*^  friends,  the  Plaintiff  assigned  td  his  wife  for  her  mainten- 
*'  ance  the  lands  of  which  the  account  was  demanded,  and 
<^  that  the  wife  leased  these  lands  to  him  for  a  term  of  years. 
*'  The  Plaintiff  insists  this  is  no  plea,  and  amounts  merely  to 
**  a  denial  of  the  Defendant  being  bailiff;  but  the  Court  held 
*^  that  he  must  answer  the  plea.  And  then  the  Plaintiff  tra- 
^  verses  the  lease  alleged  to  be  made  by  his  wife."  This  case 
seems  to  prove  that  a  feme  covert  might  dispose  of  the  profits 
of  lands  allotted  for  her  maintenance,  and  make  a  lease  of  them 
without  her  husband  joining  in  the  lease.  Ih  Croke  Charles 
there  are  two  cases  on  bonds  given  to  secure  the  disposal  of  a 
sum  of  money  by  a  married  woman.  The  first  of  them  was  in 
the  5  Car*  I.  Cro.  Car.  219  (i).  It  was  an  action  upon  a 
bond  given  by  a  man  after  marriage,  conditioned  to  permit  his 

(a)  PL  45.  (6)  MarHoU  v.  Kmsman. 

wife 
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1790.     wife  to  make  a  will,  and  dispose  of  a  sum  not  exceeding  50/. 

^~^      in  legacies :  the  Defendant  pleaded  that  the  wife  did  not  make 
agamit      any  will,  and  on  that  plea  issue  was  joined.     It  was  found 

CoLLuiioir*  gpecially  that  she  did  make  a  will,  and  disposed  of  divers 
legacies  not  exceeding  50/.,  but  that  she  was  covert  at  the  time 
of  making  the  will.  Judgment  was  given  for  the  Plaintiff,  for 
though  by  law  a  feme  covert  could  not  make  a  will  without 
her  husband's  assent,  yet  it  was  a  will  within  the  meaning  of 
the  condition.  The  other  case  was  in  the  10  Can  1.  Cro.  Car, 
876.  It  was  an  action  on  a  bond  conditioned  to  pay  300/. 
after  the  death  of  the  wife  by  the  husband,  in  case  he  survived, 

[  348  ]  for  such  uses  as  she  should  appoint  by  any  writing  under  her 
hand  and  seal,  in  the  presence  of  two  witnesses.  The  Defend- 
ant pleaded  that  she  did  not  appoint  The  Plaintiff  replied, 
that  she  by  her  will  in  writing,  sealed  and  published  in  the 
presence  of  two  witnesses,  did  will  and  appoint  such  sums  to 
be  paid ;  to  which  the  Defendant  demurred,  and  judgment  was 
given  for  the  Plaintiff.  The  argument  seems  to  have  been 
upon  the  pleading  this  writing  as  a  will,  and  not  as  an  appoint- 
ment. But  the  Court  held  it  to  be  sufRcient,  for  though  it  was 
not  properly  a  will,  being  made  by  a  feme  covert,  yet  it  was  a 
writing  in  the  nature  of  a  will. 

Courts  of  law  then  had  at  this  period  recognized  the  power 
of  a  married  woman,  authorized  by  her' husband,  to  make  in 
effect  a  testamentary  disposition  of  personal  property. 

The  case  of  Manby  v.  Scott  (a),  decided  soon  after  the  Resto* 
ration  on  an  action  which  had  been  commenced  during  the 
Usurpation  of  Cromwell^  gave  rise  to  a  very  large  discussion  of 
the  rights  of  husbands  and  wives.  It  seemed  then  to  be  the 
opinion  of  the  majority  of  the  Judges  that  the  htisband  cou(d 
not  be  sued  for  any  debt  contracted  by  the  wife  without  evi- 
dence of  his  assent ;  consequently  for  no  debt  contracted  by  her 
when  wilfully  separated  from  him.  Hale  held  the  rule  so  strict, 
that  in  a  case  reported  (6),  2  Levinz^  1 6.,  some  years  after  the 
judgment  in  Manly  v.  ScMf  he  nonsuited  the  Plaintiff  in  an 
action  brought  by  a  gaoler  against  a  husband  for  the  diet  and 
lodging  of  his  wife.  It  appeared  in  the  case  that  the  husband 
had  left  his  wife  in  the  country  and  come  up  to  iMndon^  where 
he  married  another  woman.  The  former  wife  caused  him  to 
be  indicted,  and  coming  to  London  to  prosecute,  was,  by  his 

(a)  1  Lev.  5.  {b)  Caiverl^  y.  Plummtr. 

contrivance, 
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contriyance,  arrested  and  sent  to  gaol.  The  husband  was  con-  1790. 
▼icted  on  the  prosecution.  Yet  Hale  would  not  allow  this  pe-  ^^  ^ 
cnliar  case  of  the  husband's  procuring  the  arrest  to  be  an  excep-  agamtt 
tion  to  the  rule,  which  required  his  assent  to  the  debt  Sub-  ^"w»w- 
sequent  cases,  however,  relaxed  the  extreme  rigour  of  this  rule, 
as  where  the  husband  turns  the  wife  out  of  doors,  he  gives  her 
credit  wherever  she  goes,  according  to  Holf%  opinion  (a).  Salk. 
118  (6).  But  still  in  the  case  of  a  wilful  separation  of  the  wife, 
the  law  was  understood  to  be,  that  the  husband  was  not  liable 
to  be  sued  for  her  debts.  It  seems  very  certain  that  the  Judges 
who  argued  the  case  of  Manhy  v.  Scott^  did  not  conceive  that 
an  action  could  be  brought  against  the  wife.  It  was  equally 
the  supposition  of  those  who  maintained  that  the  husband  was 
not  chargenble,  as  of  those  who  held  the  contrary,  that  the  [  349  ] 
wife  was  incapable  of  having  any  property,  could  acquire  no 
credit  on  her  own  account,  and  must  either  subsist  on  charity 
or  starve,  unless  she  could  obtain  an  alimony  from  chancery  or 
the  ecclesiastical  court.  On  the  one  side,  this  situation  of  the 
wife  separated  from  her  husband,  is  urged  as  a  strong  argu- 
ment to  support  the  conclusion  that  the  husband  is  liable  to  an 
action  for  necessaries ;  while  they  who  argue  on  the  other  side 
contend,  that  the  distress  in  which  the  wife  is  placed  is  a  just 
and  expedient  consequence  of  her  separation  from  her  husband, 
from  which  the  law  ought  not  to  relieve  her.  It  does  not  seem 
to  have  occurred  to  any  of  the  Judges  at  that  time  that  a  wife, 
separated  from  her  husband,  may  in  fact  possess  property,  that 
she  will  obtain  credit  by  means  of  her  apparent  property,  and 
that  the  consequence  of  her  debts  not  being  recoverable  either 
against  her  or  her  husband,  would  only  be  prejudicial  to  the 
unwary,  but  honest  tradesman. 

The  first  case  which  appears,  after  this  determination  of 
Manby  v.  Scott^  of  an  action  brought  against  a  married  woman, 
is  that  of  the  Duchess  ofMazarine^  1  Salk.  116.  Lord  "Raym. 
147*9  Comb.  402.  in  which  the  Court  avoid  the  question,  though 
she  was  holden  liable  to  the  action.  The  Reports  say,  it  may 
be  intended  she  was  divorced,  or  her  husband  an  alien  enemy, 
and  perhaps  it  may  be  like  the  Lady  Bellktiap*s  case,  whose 
husband  was  exiled.  The  only  notes  of  the  case  are  very  short, 

la)  Etherington  v.  Parrot.  Heffer,  3  Taunt.  491.  S.  P.    And  see 

[b)  [See  Harrii  y.  Morris,  4  Esp.  Freeman's  Rep.  in  K.  B.  &  C.  P. 

N.  P.  C.  41.     LidMow  ▼.  WUmoi,  249.  n.  2d  edit] 

2  Stark.  N.  P.  C.  87.    Norwood  y. 

and 
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1790.     and  the  point  appears  to  have  been  made  upon  a  motion  for  a 
^  ^^^      new  trial,  in  which  the  Court  felt  what  the  justice  of  the  case 
against     re(]uired,  and  were  not  pressed  to  explain  the  grounds  of  their 
CoLLivsoN.  Qpjjjion.     It  would  however  have  been  a  strange  situation  if  the 
Duchess  of  Mazarine^  a  woman  enjoying  a  considerable  fortune 
of  her  own,  and  for  many  years  a  large  pension  from  the  crown 
of  England^  had  been  protected  from  every  legal  demand,  by  a 
rule  of  the  law  of  England  that  no  action  could  be  brought 
against  her,  because  she  had  a  husband  whose  person  and 
fortune  were  utterly  unknown,  and  could  not  be  attached  by 
any  one  with  whom  she  dealt     The  only  two  grounds  hinted 
at  for  the  decision  could  not  have  stood  examination.      She 
neither  was,  nor  could  be  divorced,  the  law  of  France  not  per- 
mitting a  divorce ;  and  though  in  the  term  when  the  motion  for 
a  new  trial  was  denied,  the  treaty  of  peace  bad  not  been  signed, 
and  a  Frenchman  was  then  an  alien  enemy,  yet  that  argument 
would  not  have  been  applicable  in  the  next  term.     The  ques- 
[  850  ]    tion  whether  a  married  woman  separated  from  her  husband, 
and  enjoying  by  his  agreement  a  separate  provision,  shall  be 
liable  for  her  debts,    has  come  before  the  Courts  in  several 
cases.     In  that  of  Ringstead  v.  Lady  Lanesborough  (a),   HiL 
23  Geo,  3.  the  point  was  directly  brought  before  the  Court  of 
King's  Bench  upon  the  record,  and  judgment  given  that  she 
was  liable.     In  that  case  the  husband  was  stated  to  be  out  of 
England.     But  in  HiL  U  Geo.  3.  (&),  the  same  question  was 
brought  before  the  Court,  the  husband  being  in  England,  and 
the  same  judgment  given.     In  Mich.  26  Geo.  3.  the  same  ques- 
tion was  again  stated  upon  the  record,  in  the  case  of  Corbet  v. 
Poelnitz{c),  with  this  difference  only,  that  in  that  case  the  con- 
tract was  for  money,  in  the  others,  for  goods;  and  the  judg- 
ment was  the  same.     About  the  same  period,  East.  16  Geo.  S. 
the  question  was  agitated  in  this  Court ;  first,  in  the  case  of 
Haichett  v.   Baddeley{d),  where   the  Chief  Justice  and  my 
Brother  Gould  took  a  distinction   on   the  pleadings,  which 
neither  stated  a  separation,  nor  a  separate  maintenance,  but 
that  the  wife  had  eloped,  and  lived  separately  from  her  hus- 
band; which  distinction  has  certainly  great  weight     But  the 
two  other  Judges  held  that  the  action  would  not  lie  merely  on 

(a)  Cooke's  Bankrupt  Law,  2d  Ed.         (c)  1  Term  Rep.  B.  R.  5, 
^2.  Id)  0  Black.  1079, 

(b)  Barwdl  v.  Brooke\  Cooke's 
Bankrupt  Law,  2d  Ed.  36. 

the 
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tbe  ground  of  the  Defendant  being  a  married  woman.     In      1790. 
East.  18  Geo,  3.  the  question   was  again  submitted  to  this    ^^ 
Court,  in  the  case  of  Lean  v.  Schtdtz  (a),  on  pleadings  which      offontt 
distinctly  stated  a  separation,  and  separate  maintenance ;  but  ^^^"^^^* 
the  question  itself  then  received  no  determination,  the  Court 
having  given  judgment  merely  on  a  point  of  form,  namely,  that 
the  husband  ought  to  have  been  joined  for  conformity. 

From  this  state  of  the  decisions,  it  cannot  be  concluded  that 
it  is  a  settled  point,  that  an  action  may  be  maintained  against  a 
married  woman  separated  from  her  husband  by  consent,  and 
enjoying  a  separate  maintenance  {b).  But  supposing  the  law 
to  be  according  to  the  three  last  determinations  of  the  Court 
of  King's  Bench,  it  seems  to  be  a  necessary  conclusion,  that  a 
married  woman,  whose  separate  property  consists  of  a  copy- 
hold estate,  should  have  a  power  to  surrender  it,  for  otherwise 
the  law  would  compel  her  to  pay  without  allowing  her  to  use 
the  means  of  paying,  and  enable  the  creditor  to  recover  a  de- 
mand, without  the  power  of  making  that  demand  effectual. 
This  is  certainly  an  argument  from  inconvenience  alone,  and 
therefore  not  altogether  conclusive;  but  it  has  great  weight 
when  no  possible  inconvenience  can  be  opposed  on  the  other  [  351  ] 
side.  The  interest  of  the  husband  is  entirely  out  of  the  ques- 
tion ;  the  interest  of  the  lord  is  not  hurt  by  the  surrender ; 
the  expectancy  of  the  heir  is  not  an  interest,  and  slight  as  it  is, 
cannot  be  set  up  as  a  claim  in  justice,  to  take  the  estate  with- 
out paying  the  debts. 

But  the  main  and  substantial  ground  of  the  case  is,  that  the 
wife  is  the  tenant  of  the  copyhold  and  not  the  husband ;  that 
the  estate  can  be  forfeited  or  surrendered  only  by  her  acts,  not 
by  his ;  that  the  authority  which  he  acquires  by  his  marital 
rights  to  direct  and  control  her  acts,  is  by  his  covenant  in  the 
present  instance  annulled,  or  at  least  suspended ;  and  there  is  ' 
then  no  impediment  to  the  validity  of  an  act,  passed  in  the  court 
of  the  manor  between  her  and  the  lord. 

The  certificate  sent  to  the  Court  of  Chancery,  was  as  follows : 

<*  Having  heard  counsel  on  both  sides,  and  considered  this 

(a)  3  Black.  1 195.  3  B.  &  B.  92.   In  what  caies  the  hus- 

(b)  [Itr  is  now  decided  that  such  band  is  liable  for  necessaries  supplied 
an  action  cannot  be  maintained,  to  his  wife,  after  separation,  see  Jvurie 
MarthaU  v.  Ruiton^  8  T.  R.  545.  v.  Craig,  2  Bos.  &  Pul.  N.  R.  148. 
Even  where  there  has  been  a  divorce  Hombuckle  v.  Hombury,  2  Stark. 
a  mentaet  ihoro,  Ijcwu  v.  Lee,  3  N.P.  C.  177.  HoU  v.  Brien,  4B.& 
B.  &  C.  291.    Hook/um  v.  Chambers,  A.  255.] 

"  question. 
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1790*     *^  question,  we  are  of  opinion,  that  John  Willis  took  an  estate 

' *•  to  him  and  his  heirs,  according  to  the  several  customs  of  the 

a^amd      <<  manors  of  Banstead  and  Ryegaie,  under  the  surrenders  and 
CoLLawM.  ^  admittances  of  the  14th  and  15th  of  July  m^.** 

Loughborough. 
H.  Gould. 
J.  Wilson. 


jSi^tL  Rouse  against  Bardtn  and  Others. 

Intnspaif,    HHO  this  actlou  of  trespass  for  breaking  and  entering  the  close, 
jliS^cTtiom  &C.  of  the  Plaintiff,  called  Brampton  Heathy  the  Defend- 

stating  that  ^uts  pleaded  in  justification  a  right  of  way  in  the  following 
highway  led  words :  *^  That  from  time  whereof  the  memory  of  man  is  not 
from  another  «  ^  the  Contrary,  there  hath  been  a  ptMic  common  highway 
Heading  <<  for  all  the  liege  subjects  of  this  kingdom  to  pass  and  re-pass 
B^m,*^  <«  on  foot,  from  a  certain  other  common  and  public  kin^s  high- 
throu^ooer  cc  ^jp^y^  leading Jrom  Knightsbridge,  in  the  county  o/* Middlesex 
locutinguo,  *^  oforcsaid^  unto  a  certain  place  called  Earl's  Court,  in  the 
*V  ^h"^  **  parish  of  Kensington  in  the  said  county ^  in^  through^  aoer^ 
way  (leading  «  and  along,  the  said  close,  called  Brompton  Heath,  otherwise 
^TwM  wen  "  The  Heath,  otherwise  The  Field,  otherwise  The  Garden,  in 
•upportcdby  cc  tfgfiichy  Sfc.  unto  a  certain  other  common  and  publick  Kin^s 
proving  that  *'  highway^  leading  from  London  to  Fulham  in  the  said  county 
****  Uonkd  "  and  back  again  Jrom  the  said  last^mentioned  close,  in  which, 
from  the  ter-  «  ^c.  to  the  Said  Jirst  mentioned  Kin^s  highway,  at  all  times  of 
^^^e^  ^  the  year,  at  their  will  and  pleasure'^  8^c. 
leading  from  «  Tjj^  evidence  at  the  trial  was,  that  the  way  in  dispute  led 
oyer  the"*  over  Bromptou  Heath  into  a  footway  called  The  Church  Lane, 
to^diffisrent  *^  ^®  Wcst  sidc,  and  alor^  that  footway,  into  the  road  leading 
way  called     from  London  to  Fulham. 

along  that         Lord  LoiiGHBo ROUGH,  who  tried  the  cause,  thought  the  plea 
way  into  the  ^^  j^q^  supported  bv  the  evidence,  inasmuch  as  there  was  a 

way  lfia"*"g  rr  tf 

from  a  to     variance  with  respect  to  the  terminus  ad  quern,  and  directed  the 
^ttf  ai^"  jury  to  find  a  verdict  for  the  Plaintiff;  which  was  accordingly 

cuem  (a).       done. 

a°pSuc^        In  the  last  term  a  rule  was  granted  to  shew  cause  why  there 
highway  it  is  giiQuld  not  be  a  ucw  trial,  airainst  which  Bond  and  Marshall, 

not  necet-  '     o 

sary  to  state  Seijts.,  shewed  cause. 

any  termmL 

[  *  352  1       (a)  [But  see  B.  v.  Grtat  CanfiM,      v.  BaUn^,  1  East,  377.    Allen  v. 
6  Esp.  N.  P.  C*  136.  See  also  Wright      Ormonde  8  East,  4.] 

It 
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It  is  a  rule  of  law  necessary  for  the  protection  of  property,  1790. 
that  any  one  who  comes  on  the  soil  of  another,  shall  be  deemed  ~ — 
a  wrong  doer  till  he  shews  distinctly  that  he  had  a  right  If  agauut 
he  enters  under  pretence  of  an  easement,  he  must  shew  pre*  B^*™** 
cisely  such  an  easement  as  will  warrant  what  he  has  done ;  he 
is  not  to  enter  by  virtue  of  a  fancied  right,  not  accurately  de- 
fined. In  the  present  case  the  Defendants  have  no  way  over 
the  Plainti£r's  close  from  the  EarVs  Court  road  to  the  Fidham 
road.  Perhaps  they  may  have  a  way  partly  over  the  FlaintiflTs 
close,  and  partly  through  the  Church  Lane  to  the  Fulhatn  road; 
but  no  man  can  go  from  the  EarVs  Court  road,  over  the  locus 
in  quo  directly  to  the  Ftdham  road,  without  committing  a  tres- 
pass. It  is  urged  by  the  Defendants  that  it  is  unnecessary  to 
shew  that  the  way  goes  out  at  the  terminus  ad  quern  stated  in 
the  plea.  But  if  that  be  so,  neither  is  it  necessary  to  prove  that 
it  enters  at  the  terminus  a  quo  stated  in  the  plea ;  and  then  it 
would  follow  that  evidence  of  a  way  entering  the  field  at  any 
one  point,  and  going  out  at  another,  would  support  the  pre- 
scription. If  this  be  law,  it  would  be  improper  ever  to  state 
the  termini  in  pleading  a  prescriptive  right  of  way,  as  it  might 
tend  to  mislead  the  other  party ;  but  the  mode  would  be  to  pre- 
scribe generally  for  a  way  in^  through,  and  over  the  locus  in  quo^ 
without  a  more  exact  description,  and  the  plea  of  extra  viam 
would  be  nugatory.  If  the  Defendants  had  recovered  a  verdict 
on  this  prescription,  the  consequence  would  have  been,  that  in 
future  the  public  would  have  had  two  ways  over  the  Plaintifi^s 
close  instead  of  one.  It  is  evident  from  adjudged  cases,  that 
in  pleading  a  right  of  way,  the  terminus  ad  quern,  as  well  as  the 
terminus  a  quo,  must  be  strictly  proved.  2  Leon.  10.  Yeh.  163. 
Hob.  189.     I  Ventr.  IS.     2  Keb.  488. 

Adair  and  Runnington,  Serjts.,  on  the  part  of  the  Defend- 
ants argued,  that  as  this  was  the  case  of  a  common  public  high- 
way, it  was  sufiicient  that  the  substance  of  the  allegation  was  [  353  ] 
proved,  namely,  that  there  was  a  right  of  way  over  the  whole 
locus  in  quo,  towards  the  Fidham  road,  though  it  might  first 
lead  into  the  Church  Lane.  In  HaUejft  case.  Latch  Idd^  the 
Defendant  was  indicted  for  stopping  the  King^s  highway  in 
Kensington,  and  an  exception  was  taken  that  no  boundaries 
were  set  out,  it  not  being  alleged  from  what  place  to  what 
place  the  way  led.  But  it  was  holden  sufficient,  because  a 
highway  leads  from  sea  to  sea  Over  the  whole  kingdom ;  but 

otherwise 
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1790.     otherwise  if  it  had  been  another  couimon  way.     The  cases 

BoiT"     ^^^®^  ^^  ^^®  other  side  were  all  of  private  ways,  in  describing 

against      which  greater  strictness  is  required;  but  in  1  VerUris  IS.  and 

Bamjox,     2  j^£/^  4.88.  it  was  faolden,  that  if  -it  were  found  that  the  De-w 

fendant  had  a  way  over  the  locus  in  quoy  it  was  not  material  to 

the  justification  after  verdict,  whither  it  might  lead.    To  the 

same  point  also  is  2  Keb,  89. 

On  this  day,  the  Judges  delivered  their  respective  opuiions 
as  follow : 

Gould,  J. — This  case  arises  on  pleadings  of  considerable 
length,  stating  that  the  trespass  was  committed  in  a  place  called 
BrompUm  Heathy  with  several  variations  in  point  of  description. 
The  Defendants  say,  that  from  time,  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  has  been  a  common  public 
highway,  for  all  the  liege  subjects  of  this  kingdom,  to  pass  and 
repass  on  foot,  from  a  certain  other  common  public  highway 
leading  from  Knighisbridge  to  EarFs  Courts  in,  through,  over, 
and  upon  the  said  close  called  BrompUm  Heathj  under  a  cer- 
tain other  common  highway  leading  from  London  to  Ftdham^ 
and  back  again,  in,  through,  and  over  the  locus  in  quo.  I  un- 
derstand, that  at  the  end  of  this  i^lose  leading  towards  the  Fidf 
ham  road,  that  is,  in  the  line  of  the  way,  you  do  not  immediately 
issue  into  what  is  called  the  Fulham  road,  but  into  another 
common  highway  called  the  Church  Lancy  and  from  thence  over  a 
very  short  space,  you  enter  into  that  which  is  properly  called 
the  Fulham  road.  Now  my  apprehension  always  has  been,  that 
in  cases  of  this  sort,  the  intermediate  spaces,  either  before  the 
entrance  into  a  field,  or  at  the  exit  out  of  it  before  yoa  reach 
the  terminus  ad  quern,  are  immaterial.  This  is  the  case  of  a 
common  public  highway,  and  there  have  beeu  very  consider- 
able doubts,  whether  in  a  common  highway  any  termini  at  all 
need  be  set  forth.  There  was  a  case  mentioned  at  the  bar,  of 
an  indictment  for  stopping  a  highway  at  Kensington,  in  which 
it  was  holden  that  the  way  was  sufficiently  described,  without 
[  854  ]  stating  firom  what  place  to  what  place  it  led;  and  among  other 
things,  a  reason  was  given  for  that  opinion,  because  a  highway 
runs  from  the  sea  across  the  whole  island.  But  nevertheless, 
if  a  Defendant  will  state  the  termini  in  his  justification,  he  is 
bound  to  prove  them.  There  are  many  instances,  which  must 
occur  to  every  one,  where  things  are  not  necessary  to  be  alleged 
in  pleading,  yet  if  they  be  alleged,  they  must  be  proved.    Such 

as 
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B»  the  description  of  a  public  act  of  Parliament ;  the  day  when  1 790. 
the  Sessions  were  bolden ;  and  the  like.  So  where  an  officer  j^^^ 
justifies  under  process  of  execution  out  of  a  court,  it  is  unne-  againtt 
cessary  for  him  to  state  a  judgment,  yet  if  he  will  state  it,  he  is  ^^^' 
bound  to  prove  it  as  described.  These  are  common  cases,  and 
many  more  might  be  adduced.  The  question  then  in  the  pre- 
sent case  is,  what  the  terms  of  this  plea  require  to  be  proved, 
and  whether  they  necessarily  import  that  the  way  in  dispute 
was  adjoining  to  the  Fulkam  road  ?  Now  that  is  not  the  case ; 
the  way  is  described  to  go,  tn,  through^  aoer  and  along  Bromp^ 
ton  Heaihj  unto  the  Fulham  road.  But  there  is  an  intervening 
space  between  that  and  the  Fulham  road.  If  it  had  been  de- 
scribed to  be  adjoining  to  the  Fulham  road,  I  have  already  given 
my  opinion  as  to  the  proof.  But  it  is  stated  to  lead  unto  the 
Fulham  road ;  which,  in  my  apprehension,  is  nothing  more  than 
this;  a  common  highway  which  is  one  entire  thing,  leads  over 
this  field  to  the  Fulham  road ;  and  so  it  does,  notwithstanding 
there  is  an  intervening  piece  of  ground.  The  case  cited  at  the 
bar  from  Ventris  comprehends  this  idea.  It  is  there  said  to  be 
sufficient  to  state  the  places  from  which,  and  to  which  the  way 
leads,  though  the  mesne  passages  should  be  mistaken.  It  will 
be  material  to  advert  to  ancient  pleadings  in  justification.  I 
find  in  RastalFs  Entries  6l7.  b.  a  right  of  way  pleaded  as  fol- 
lows. A  man  was  seised  of  a  messuage  in  S*  and  prescribed  for 
a  way  for  all  those  whose  estate,  &c  both  for  horse  and  foot 
^'Jrom  the  messuage  to  the  parish  church  o/'E.  and  the  market  town 
**  ofM*  with  all  his  carriages  ultra  clausum  prtedictumr  Now 
it  would  be  productive  of  infinite  uncertainty  to  require  an 
exact  description  of  the  line  of  the  way,  to  say  that  it  went  so 
many  yards  to  the  North,  then  turned  to  the  West,  and  then  to 
the  East,  in  that  irregular  manner.  Such  justifications  as  these 
would  then  be  clogged  with  insuperable  difficulties  in  point  of 
prooC  And  I  think  it  would  be  totally  unnecessary;  the  usage 
defines  the  way.  I  mention  this  as  occurring  to  me  from  the 
books  and  pleadings;  and  with  regard  to  experience,  I  have 
always  understood  that  the  intermediate  spaces  are  disregarded,  [  355  ] 
both  as  to  the  approach  to  a  field  and  the  quitting  it  It  is 
sufficient  to  answer  the  trespass,  and  justify  under  a  right  to 
pass  over  the  close.  I  therefore  think  this  is  not  a  material  vari- 
ance from  the  plea. 
Wilson^  J. — I  am  of  the  same  opinion.    Where  the  way  is 

a  public 
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1790.     a  public  highway,  it  is  in  no  sort  necessary  to  state  either  the 
~  terminus  i  quo^  or  the  terminus  ad  quern  /  where  it  is  a  private 

agauut  way,  it  is  necessary  to  state  them,  because  private  ways  are 
'''  given  for  particular  purposes,  and  the  justification  must  shew 
that  they  were  used  for  those  purposes.  But  it  is  different  witk 
regard  to  a  public  highway,  because  all  his  Majesty's  subjects 
have  a  right  to  use  that  way  for  all  purposes,  and  at  all  times. 
The  reason  given  in  the  ancient  cases,  why  a  highway  must  be 
particularly  described  is  not  a  very  good  one,  namely  that  it  must 
be  stated  to  lead  to  a  market  town,  in  order  to  shew  that  it  is 
a  highway*  Lord  Hale  says,  whether  it  be  a  highway  or  nol^ 
depends  much  on  reputation.  I  am  therefore  of  opinion,  that 
in  justifying  a  trespass  because  the  place  in  question  is  a  high- 
way, it  is  not  necessary  to  state  the  places  to  which  and  from 
which  it  leads.  If  that  be  so,  the  next  question  is,  whether 
those  places  being  stated  in  the  plea,  they  are  sufficiently  proved? 
With  respect  to  that,  the  way  in  dispute  is  stated  to  be  a  high- 
way leading  from  one  highway  to  another  highway.  I  think  it 
cannot  be  doubted  but  that  this  is  a  sufficient  description.  But 
it  is  impossible  to  state  the  specific  line  of  road  under  that  de- 
scription, which  can  only  be,  that  it  leads  from  one  point  tb 
another.  What  the  line  is  on  which  the  highway  passes,  must 
be  a  matter  of  evidence.  The  objection  in  this  case  is,  that  the 
way  is  stated  to  lead  to  the  Fvlham  road,  but  that  before  it 
reaches  the  Fulham  road,  it  goes  for  a  little  space  on  another 
highway.  But  I  do  not  conceive  that  to  be  a  material  vari- 
ance. I  understand  the  allegation  to  import  no  more  than 
this,  namely,  that  there  is  a  highway  over  the  close,  on  which 
you  may  go  from  the  Fulham  road  to  the  Kensington  road;  but 
not  that  the  Fulham  road  joins  to  the  close  over  which  the  high- 
way leads.  But  even  if  that  were  the  import  of  the  allegation, 
I  should  have  considerable  doubts  whether  this  were  a  vari- 
ance. But  clearly  the  allegation  means  no  more  than  this; 
there  is  a  highway  over  the  close,  leading  from  the  Fulham  road 
to  the  Kensington  road,  which  I  think  was  sufficiently  proved 
by  the  evidence. 

Lord  Loughborough. — My  Brother  Heath  has  informed 
me,  that  he  is  of  the  same  opinion  with  my  Brothers  Gould  and 
[  856  ]    Wilson.    I  therefore  certainly  feel  that  the  authority  of  the 
Court  ought  to  govern  my  opinion.  But  on  the  best  considera- 
tion I  have  given  the  question,  I  have  not  been  able  to  bring 
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myself  to  agree  with  them.   I  still  retain  the  opmion  I  first  had      1790. 
at  the  trial,  and  think  that  in  all  cases,  where  a  real  difference 
in  opinion  exists,  it  is  right  to  avow  it,  and  state  the  grounds 
on  which  we  differ.  What  weighs  with  me  in  the  present  case^ 
is  the  positive  authority  of  9  Rollers  Abridgement  81  (a),  in    • 
which  it  is  said,  that  in  an  indictment  for  an  obstruction,  or 
nuisance  near  a  highway,  it  is  necessary  to  set  out  the  terminus 
i  quOf  and  the  terminus  ad  quern  s  a  case  in  15  Car.  1.  is  referred 
to,  where  an  indictment  was  quashed  for  this  reason,  which  was 
said  to  be  a  common  exception,  and  divers  indictments  had 
been  quashed  on  the  same  account.     Against  that  authority,  a 
case  in  Latch  18S,  and  some  subsequent  cases  were  cited.    But 
that  case  in  my  apprehension,  tends  rather  to  confirm  than 
weaken  the  authority  of  Roue's  Abridgmentf  for  it  shews  that  a 
much  nicer  objection  was  allowed'  by  all  the  Court.    It  was 
stated  in  the  indictment,  that  at  Kensington  the  Defendant  ob- 
structed the  king's  highway  from  London  to  Kensington,  and 
the  Court  two  several  times  held  this  to  be  bad,  because  they 
said  the  manner  of  describing  the  way  excluded  Kensington. 
The  indictment  was  then  drawn  in  a  third  form,  and  the  way 
described  to  be,  the  king's  highway  in  Kensit^on;  this  was 
holden  to  be  sufficient,  first  by  Jones  and  afterwards  by  Doder^ 
idge  and  WhiilocJc,  and  the  reason  given  is,  because  a  highway 
leads  from  the  sea  through  all  England.     But  that  reason  I  do 
not  conceive  to  be  a  fair  one:  the  obvious  reason  is,  that  a 
highway  stated  to  be  in  a  town  is  sufficiently  certain.     And  in 
that  case  Jones  distinguishes  a  common  way,  in  which  the  Z^- 
mini  must  be  set  out,  firom  alta  via  regia.    The  case  in  S  Keble, 
89,  is  not  applicable  to  the  present;  it  was  of  a  presentment 
on  a  view  by  a  jury,  on  an  annoyance  in  a  cloth  fair,  which 
the  Court  after  verdict  held  good.   I  think  the  case  in  Andrews 
137,  before  Lord  Chief  Justice  Lee,  was  rightly  determined 
on  its  own  grounds.     One  question  there  was,  whether  the  de- 
scription of  the  river  Thames  at  Fulham,  was  sufficient  without 
stating  the  places  to  which  and  from  which  it  flowed.     But  it 
would  be  absurd  to  require  abuttals  of  navigable  rivers;  in  that 
case  it  was  holden  sufficient  to  say  the  river  Thames  at  Fulham, 
and  both  Probyn  and  Chappie  say,  it  was  not  necessary  to  set 
out  the  termini,  for  the  Court  would  take  notice  of  the  river    [  357  ]} 
Thames.     But  admitting  that  in  an  indictment  for  a  nuisance 

(a)  Tit.  Indictment,  pL  is. 
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in  not  repairing,  it  was  sufficient  to  state  a  highway  generally^ 
yet  it  seems  to  me  that  the  same  rule  is  not  to  be  applied  to  a 
plea  in  bar  of  an  action  of  trespass ;  because  every  man  has 
prim&  facie  a  right  to  exclude  all  others  from  coming  over  his 
land)  and  the  justification  must  be  set  out  with  due  certainty, 
and  notice  to  the  Plaintiff  of  the  way  claimed  over  his  soiL 
There  may  be  many  ways  claimed,  and  the  occupier  of  the 
field  ought  to  know  which  is  insisted  upon ;  he  may  admit  one, 
and  deny  the  other ;  he  has  a  right  to  apply  extra  viam^  which 
he  cannot  do,  unless  the  way  is  explained,  with  defining  the 
term  where  it  commences  and  ends.  In  the  case  before  the 
Court,  the  Plaintiff  might  have  admitted  the  road  to  the  Church 
LanCi  he  is  deceived  by  the  plea,  for  he  knows  there  is  no  road 
over  his  field  which  directly  terminates  in  the  Ftdham  road. 
But  whether  the  Defendant  was  or  was  not  obliged  to  describe 
the  way  so  particularly,  he  has  undertaken  to  do  it,  and  has 
not  done  it  truly;  a  way  terminating  in  the  Church  Lane^  and  a 
way  terminating  in  the  Fidham  road,  are  not  only  distinct,  but 
it  is  physically  impossible  they  can  be  the  same.  If  the  road 
were  a  line  drawn  from  the  Knightsbridge  to  the  Fulham  road, 
the  line  actually  taken  into  the  Church  Lane^  must  of  necessity 
be  extra  viam^  and  so  mce  versd.  To  state  generally  a  right 
to  cross  a  field  without  any  given  direction,  seems  to  me  so  un- 
certain, that  it  is  impossible  to  meet  it  with  precision,  either  in 
a  replication  or  on  traverse  of  the  plea. 

Rule  absolute  for  a  new  trial. 


Thmday,  Mason  and  Others  against  Lickbarbow  and  Others, 

In  the  Exchequer  Chamber,  In  Error. 

See  £  Term  Rep.  B.  K  63.    [4  B.  P.  C.  657.] 

Where  tfie  HHIIE  Defendants  in  the  original  action  having  brought  a  writ 
oonfflgnee  of  ^  ^  ^^^^  ^^  ^j^  Exchequer  Chamber^  after  two  arguments^  the 
comes  in-    fottcmng  judgment  of  that  court  was  there  delivered  by 

conngnor  J-iOru 

may  stop 

them  m  trtmntv^  before  the  consignee  gains  possession. — In  such  case  also»  the  consignor  may  stop  tiM 
goods  in  transtVL,  though  the  cviwipiee  OMogn  the  bilU  of  lading  to  a  third  penon  fir  a  valwible  cond- 
denUums  the  right  of  £e  consignor  not  befng  devested  by  the  assignment  (a). 


(a)  [This  decision  was  reversed  in 
the  House  of  Lords,  and  a  venire  de 
novo  awarded.  See/xw^.  vol.  ii.  p.  s  1 1 . 


and  5  T.  R.  B.  R.  567.  685.   On  the 
second  trial,  a  special  verdict  was 
founds  and  the  Court  of  K.  B.,  with- 
out 
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Lord  Loughborough. — This  case  comes  before  the  Court     1790. 

on  a  demurrer  to  the  evidence ;  the  general  question  therefore     

is,  whether  the  facts  offered  in  evidence  by  the  Plaintiffs  in  the      against 
action  are  sufficient  to  warrant  a  verdict  in  their  favour?  ^?'^*" 

The  facts  are  shortly  these.  On  the  22d  otjuly  1786,  Messrs* 
J\irings  shipped  on  board  the  ship  Endeavour^  of  which  Holmes 
was  master,  at  Middleburgh  to  be  carried  to  Liverpool^  a  cargo 
of  goods  by  the  order  and  directions  and  on  the  account  of 
Freeman  of  Rotterdam^  for  which,  of  the  same  date,  bills  of 
lading  were  signed  on  behalf  of  the  master  to  deliver  the  goods 
at  Liverpool^  specjfied  to  be  shipped  by  Turings  to  order  or  to 
assigns.  On  the  same  22d  of  July  two  of  the  bills  of  lading 
indorsed  in  blank  by  Turings  were  transmitted  by  them  to- 
gether with  an  invoice  of  the  goods  to  Freeman  at  Rotterdam^ 
and  were  duly  received  by  him,  that  is,  in  the  course  of  the 
post,  one  of  the  bills  being  retained  by  Turings.  I  take  no  no- 
tice of  there  being  four  bills  of  lading,  because  on  that  circum- 
stance T  lay  no  stress.  On  the  25th  of  «/f/(y  bills  of  exchange 
for  a  sum  of  477/*  being  the  price  of  the  goods,  were  drawn 
by  TuringSy  and  accepted  by  Freeman  at  Hotterdam^  and  Free^ 
man^  on  the  same  day,  transmitted  to  the  Plaintiffs  in  the.  action, 
merchants  at  Liverpooly  the  bills  of  lading  and  invoice,  which 
he  had  received  from  Turings^  in  order  that  the  goods  might  be 
sold  by  them  on  bis  account ;  and  of  the  same  date  drew  upon 
them  bills  to  the  amount  of  520/.  which  were  duly  accepted,  and 

out  discussing  the  question  anew,  de-  Cuming  y.  Brown^  9  East,  506.  So  it 

Glared  that  they  retained  their  former  u  divested  by  a  sale  of  the  goods  for 

opinion,  that  the  right  of  the  con-  a  valuable  consideration  without  any 

signorwas  divested  by  the  assignment,  indorsement  of  the  bill  of  lading. 

See  Solomont  v.  Mitten,  8  Term  Rep.  Davit  v.  Reynoldt,,  4  Campb.  N;  P.  C. 

B.  R.  674.  as  to  fraud  or  notice  m  267.   An  indorsement  of  the  bill  of 

the  assignee.  Note  to  the  Second  Edit,  lading  without  consideration  does  not 

The  very  elaborate  opinion  of  Mr.  divest  the  right  to  stop  in  trantitu. 

Just.  BuUer,  on  the  argument  of  this  Waring  v.  Coxy  1  Camp.  N.  P.  C.  569. 

case,  before  the  House  of  Lords,  may  and  see  Patten  v.  Tkompton,  5  M.&  S. 

be  found  in  6  East,  20.  (n).    On  the  350.  Ncn*  does  an  indorsement  with 

decision  of  the  Court  of  King's  Bench,  notice  ot  the  insolvency  of  the  con- 

5  T.  R.  683.,  a  writ  of  error  was  again  signee.    Vertue  v.  Jewell,  4  Camp.  N. 

brought,  but  it  was  subsequently  aban-  P.  C.  3 1.  Nor  where  the  bill  of  lading 

doned.  Abbott  on  Skipping,  398.  is  given  before  the  goods  are  put  on 

The  right  of  stoppage  in  trantiiu  is  board.  Oteyv, Gardner,  Holt's  M.  P.C. 

divested  by  a  bon&  fide  indorsement  405.    In  what  manner  a  vendor  may 

for  a  valuable  considferation,  although  retain  a  right  of  stoppage  in  trantitu, 

the  indorsee  knows  that  the  consignor  so  as  to  prevent  the  operation  of  an 

has  not  received  a  money-payment  assignment,  see  Craven  v.  Bt/der,  6 

for  his  goods,  but  has  taken  the  coh-  Taunt,  433.  2  Marsh.  127.  S.  C] 
signee's   acceptances  not  yet  due. 

VOL.  I.  c  c  have 
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1 790.     hare  since  been  paid  by  them,  and  for  which  they  have  never 
t:  been  reimbursed  by  F^eeman^  who  became  a  bankrupt  on  the 

agamM      1 5th  of  August  following.    The  bills  accepted  by  Freeman  for 

^'»Im!*"  ^^^  price  of  the  goods  shipped  by  Turit^s^  had  not  become  due 
on  the  15th  of  August^  but  on  notice  of  his  bankruptcy,  they 
sent  the  bill  of  lading,  which  ranained  in  their  custody,  to  the 
Defendants  at  Liverpool^  with  a  special  indorsement  to  deliver 
to  them  and  no  other,  which  the  Defendants  received  on  the 
28th  of  August  1786,  together  with  the  invoice  of  the  goods  and 
a  power  of  attorney.  The  ship  arrived  at  Liverpool  on  the  28th 
of  Augustf  and  the  goods  were  delivered  by  the  master,  on  ac- 
count of  T\aingSj  to  the  Defendants,  who,  on  demand  and  ten- 
der of  freight)  refused  to  deliver  the  same  to  the  Plainti£&. 

The  Defendants  in  this  case  are  not  stake-holders,  but  they 
are  in  effect  the  same  as  TtiringSf  and  the  possession  they  have 
got  is  the  possession  of  Turings.  The  Plaintifls  claim  under 
R'eeman^  but  though  they  derive  a  title  under  him,  they  do  not 

C  359  ]  represent  him,  so  as  to  be  answerable  for  his  engagements,  nor 
are  they  affected  by  any  notice  of  those  circumstances  which 
would  bar  the  claim  of  him  or  of  his  assignees.  If  they  have 
acquired  a  legal  right,  they  have  acquired  it  honestly,  and  if 
they  have  trusted  to  a  bad  title,  they  are  innocent  sufferers. 
The  question  then  is,  whether  the  Plaintiffs  have  a  superior 
legal  title  to  that  right  which,  on  principles  of  natural  justice, 
the  original  holder  of  goods  not  paid  for  has  to  maintain  that 
possession  of  them  which  he  actually  holds  at  the  time  of  the 
demand? 

The  argument  on  the  part  of  the  Plaintiffs  asserts  that  the 
Indorsement  of  the  bill  of  lading  by  the  Turit^s^  is  an  assign- 
ment of  the  property  in  the  goods  to  Freeman^  in  the  same 
manner  as  the  indorsement  of  a  bill  of  exchange  is  an  assign- 
ment of  the  debt.  That  Freeman  could  assign  over  that  pro- 
perty, and  that  by  delivery  of  the  bill  of  lading  to  the  Plain- 
tiffs for  a  valuable  consideration,  they  have  a  just  right  to 
the  property  conveyed  by  it,  not  affected  by  any  claim  of  the 
Tarings^  of  which  they  had  no  notice.  On  the  part  of  the  De- 
fendants it  is  argued,  that  the  bill  of  lading  is  not  in  its  nature 
a  negotiable  instrument;  that  it  more  resembles  a  chose  in 
acHotiy  that  the  indorsement  of  it  is  not  an  assignment  that  con- 
veys any  interest,  but  a  mere  authority  to  the  consignee  to  re- 
ceive the  goods  mentioned  in  the  bill ;  and  therefore  it  cannot 

be 
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he  made  a  security  by  the  consignee  for  money  advanced  to      1790. 

him ;  but  the  person  who  accepted  it  must  stand  in  the  place  of    "ZZ 

the  consignee^  and  cannot  gain  a  better  title  than  he  had  to  jagaiiui 
give*  As  these  propositions  on  either  side  seem  to  be  stated 
too  loosely,  and  as  it  is  of  great  importance  that  the  nature  of 
an  instrument  so  frequent  in  commerce  as  a  bill  of  lading 
should  be  clearly  defined,  I  think  it  necessary  to  state  my  ideas 
of  its  nature  and  eifect. 

A  bill  of  lading  is  the  written  evidence  of  a  contract  for  the 
carriage  and  delivery  of  goods  sent  by  sea,  for  a  certain  freight. 
The  contract,  in  legal  language,  is  a  contract  of  bailment.  2  Lord 
TLaym.  912.     In  the  usual,  form  of  the  contract,  the  undertak- 
ing is  to  deliver  to  the  order  or  assigns  of  the  shipper.     By  the 
delivery  on  board,  the  shi{i-master  acquires  a  special  property  to 
support  that  possession  which  he  holds  in  the  right  of  another, 
and  to  enable  him  to  perform  his  undertaking.     The  general 
property  remains  with  the  shipper  of  the  goods,  until  he  has 
disposed  of  it  by  some  act  sufficient  in  law  to  transfer  property. 
The  indorsement  of  the  bill  of  lading  is  simply  a  direction  of 
the  delivery  of  the  goods.    When  this  indorsement  is  in  blank,    [  360  ] 
the  holder  of  the  bill  of  lading  may  receive  the  goods,  and  his 
receipt  will  discharge  the  ship-master ;  but  the  holder  of  the 
bill,  if  it  came  into  his  hands  casually,  without  any  just  titles 
can  acquire  no  property  in  the  goods.     A  special  indorsement 
defines  the  person  appointed  to  receive  the  goods;  his  receipt 
or  order  would,  I  conceive,  be  a  sufficient  discharge  to  the  ship^^ 
roaster,  and  in  this  respect  I  hold  the  bill  of  lading  to  be  as- 
signable.     But  what  is  it  that  the  indorsement  of  the  bill  of 
lading  assigns  to  the  holder  or  the  indorsee?  a  right  to  receive 
the  goods  and  to  discharge  the  ship-master  as  haying  performed 
his  undertaking.     If  any  farther  effect  be  allowed  to  it,  the 
possession  of  a  bill  of  lading  would  have  greater  force  than  the 
actual  possession  of  the  goods.     Possession  of  goods  is  primd 
facie  evidence  of  title ;  but  that  possession  may  be  precarious, 
as  of  a  deposit ;  it  may  be  criminal,  as  of  a  thing  stolen ;  it 
may  be  qualified,  as  of  things  in  the  custody  of  a  servant,  car* 
rier,  or  a  factor.     Mere  possession  without  a  just  title  grves  no 
property,  and  the  person  to  whom  such  possession  is  transferred 
by  delivery  must  take  his  hazard  of  the  tide  of  his  author. 
The  indorsement  of  a  bill  of  lading  differs  from  the  assign- 
ment of  a  cho$e  in  action^  that  is  to  say,  of  an  obligation,  as 

c  c  2  much 
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1 790.     much  as  debts  differ  from  effects.  Goods  in  pawn,  goods  bought 
72  before  delivery,  goods  in  a  warehouse,  or  on  ship*board,  may 

agttuut  all  be  assigned.  The  order  to  deliver  is  an  assignment  of  the 
^^^  thing  itself,  which  ought  to  be  delivered  on  demand,  and  the 
right  to  sue,  if  the  demand  is  refused,  is  attached  to  the  thing. 
The  case  in  1  Lord  Raym.  27  !•  was  well  determined  on  the 
principal  point,  that  the  consignee  might  maintain  an  action  for 
the  goods,  because  he  had  either  a  special  property  in  them,  or 
a  right  of  action  on  the  contract ;  and  I  assent  to  the  dictum 
that  he  might  assign  over  his  right  But  the  question  remains, 
what  right  passes  by  the  first  indorsement  or  by  the  assignment 
of  it?  An  assignment  of  goods  in  pawn,  or  of  goods  bought 
but  not  delivered,  cannot  transmit  a  right  to  take  the  one  with- 
out redemption,  and  the  other  without  the  payment  of  the  price. 
As  the  indorsement  of  a  bill  of  lading  is  an  assignment  of  the 
goods  themselves,  it  differs  essentially  irom  the  indorsement  of 
a  bill  of  exchange ;  which  is  the  assignment  of  a  debt  due  to 
the  payee,  and  which  by  the  custom  of  trade,  passes  the  whole 
interest  in  the  debt  so  completely,  that  the  holder  of  the  bill  for 
[  S6l  ]  a  valuable  consideration,  without  notice,  is  not  affected  even  by 
the  crime  of  the  person  from  whom  he  received  the  bill. 

Bills  of  lading  differ  essentially  from  bills  of  exchange  in  an- 
other respect. 

Bills  of  exchange  can  only  be  used  for  one  given  purpose* 
namely,  to  extend  credit  by  a  speedy  transfer  of  the  debt  which 
one  person  owes  to  another,  to  a  third  person.  Bills  of  lading 
may  be  assigned  for  as  many  different  purposes  as  goods  may 
be  delivered.  They  may  be  indorsed  to  the  true  owner  of  the 
goods  by  the  freighter  who  acts  merely  as  his  servant  They 
may  be  indorsed  to  a  factor  to  sell  for  the  owner.  They  may  be 
indorsed  by  the  seller  of  the  goods  to  the  buyer.  They  are  not 
drawn  in  any  certain  form.  They  sometimes  do,  and  some- 
times do  not,  express  on  whose  account  and  risk  the  goods  are 
shipped.  They  often,  especially  in  time  of  war,  express  a  false 
account  and  risk.  They  seldom  if  ever  bear  upon  the  face  of 
them  any  indication  of  the  purpose  of  the  indorsement  To 
such  an  instrument,  so  various  in  its  use,  it  seems  impossible  to 
apply  the  same  rules  as  govern  the  indorsement  of  bills  of  ex- 
change. The  silence  of  all  authors  treating  of  commercial  law 
is  a  strong  argument  that  no  general  usage  has  made  them  ne- 
gotiable as  bills.    Some  evidence  appears  to  have  been  given 

in 
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mother  cases  (a),  that  the  received  opinion  of  merchants  was  1790. 
against  their  being  so  negotiable.  And  unless  there  was  a  clear  ^^][^ 
established  general  usage  to  place  the  assignment  of  a  bill  of  agantt 
lading  upon  the  same  footing  as  the  indorsement  of  a  bill  of  'mw!^ 
exchange,  that  country  which  should  first  adopt  such  a  law 
would  lose  its  credit  with  the  rest  of  the  commercial  world; 
for  the  immediate  consequence  would  be  to  prefer  the  interest 
of  the  resident  factors  and  their  creditors  to  the  fair  claim  of 
the  foreign  consignor.  It  would  not  be  much  less  pernicious  to 
its  internal  commerce ;  for  every  case  of  this  nature  is  founded 
in  a  breach  of  confidence,  always  attended  with  a  suspicion  of 
collusion,  and  leads  to  a  dangerous  and  false  credit  at  the 
hazard  and  expense  of  the  fair  trader.  If  bills  of  lading  are 
not  negotiable  as  bills  of  exchange,  and  yet  are  assignable,  what 
is  the  consequence?  That  the  assignee  by  indorsement  must 
enquire  under  what  title  the  bills  have  come  to  the  hands  of  the 
person  from  whom  he  takes  them.  Is  this  more  difficult  than 
to  enquire  into  the  title  by  which  goods  are  sold  or  assigned? 
In  the  case  oi  Hartop  v.  Hoare{b)j  jewels  deposited  with  a  gold-  [  ^62  ] 
smith  were  pawned  by  hioi  at  a  banker's.  Was  there  any  im- 
putation, even  of  neglect,  in  a  banker  trusting  to  the  apparent 
possession  of  jewels  by  a  goldsmith?  Yet  they  were  the  pro- 
perty of  another,  and  the  banker  su£Pered  the  loss.  It  is  re- 
ceived law,  that  a  factor  may  sell,  but  cannot  pawn  the  goods 
of  his  consignor.  Patterson  v.  Tash^  2  Str.  1178.  The  person 
therefore  who  took  an  assignment  of  goods  from  a  factor  in  se- 
curity, could  not  retain  them  against  the  claim  of  the  consignor; 
and  yet  in  this  case  the  factor  might  have  sold  them  and  em- 
bezzled the  money.  It  has  been  argued,  that  it  is  necessary  in 
commerce  to  raise  money  on  goods  at  sea,  and  this  can  only  be 
done  by  assigning  the  bills  of  lading.  Is  it  then  nothing  that 
an  assignee  of  a  bill  of  lading  gains  by  the  indorsement?  He 
has  all  the  right  the  indorser  could  give  him,  a  title  to  the  pos- 
session of  the  goods  when  they  arrive.  He  has  a  safe  security 
if  he  has  dealt  with  an  honest  man.  And  it  seems  as  if  it  could 
be  of  little  utility  to  trade  to  extend  credit  by  a£Pording  a  faci- 
lity to  raise  money  by  unfair  dealing.  Money  will  be  raised  on 
goods  at  sea,  though  bills  of  lading  should  not  be  negotiable, 
in  every  case  where  there  is  a  fair  ground  of  credit ;  but  a  man 


(a)  Snee  v.  Preteot,  1  Atk.  245.  Fearon  ^.B<fwerifpo9t. 
SStra.  1187.  lWil8.8. 
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1790«     of  doubtful  character  will  not  find  it  so  easy  to  raise  money  at 

^^j^     the  risk  of  others. 

agamd  The  conclusions  which  follow  from  this  reasonings  if  it  be 
^^*'  J"8^  *^^»  ^^^  That  an  order  to  direct  the  delivery  of  goods  in- 
dorsed on  a  bill  of  lading,  is  not  equivalent  nor  even  analogous 
to  the  assignment  of  an  order  to  pay  money,  by  the  indorsement 
of  a  bill  of  exchange,  ^dly.  That  the  negiotiability  of  bills, 
and  promissory  notes,  is  founded  on  the  custom  of  merchants, 
and  positive  law ;  but  as  there  is  no  positive  law,  neither  can 
any  custom  of  merchants  apply  to  such  an  instrument  as  a  bill 
of  lading.  Sdly,  That  it  is  therefore  not  negotiable  as  a  bill, 
but  assignable ;  and  passes  such  right,  and  no  better,  as  the 
person  assigning  had  in  it. 

This  last  proposition  I  confirm  by  the  consideration,  that  ac- 
tual delivery  of  the  goods  does  not  of  itself  transfer  an  absolute 
ownership  in  them  without  a  title  of  property ;  and  that  the 
indorsement  of  a  bill  of  lading,  as  it  cannot  in  any  case  transfer 
more  right  than  the  actual  delivery,  cannot  in  every  case  pass 
the  property;  and  I  therefore  infer  that  the  mere  indorsement 
can  in  no  case  convey  an  absolute  property.  It  may  however 
be  said,  that  admitting  an  indorsement  of  a  bill  of  lading  does 
[  363  ]  not  in  all  cases  import  a  transfer  of  the  property  of  the  goods 
consigned,  yet  where  the  goods  when  delivered  would  belong 
to  the  indorsee  of  the  bill,  and  the  indorsement  accompanies  a 
title  of  property,  it  ought  in  law  to  bind  the  consignor,  at  least 
with  respect  to  the  interest  of  third  parties.  This  argument 
has,  I  confess,  a  very  specious  appearance.  The  whole  difficulty 
of  the  case  rests  upon  it;  and  I  am  not  surprised  at  the  im- 
pression it  has  made,  having  long  felt  the  force  of  it  mysel£ 
A  &ir  trader,  it  is  said,  is  deceived  by  the  misplaced  confidence 
of  the  consignor.  The  purchaser  sees  a  title  to  the  delivery  of 
the  goods  placed  in  the  hands  of  a  man  who  oflFers  them  to  sale. 
Goods  not  arrived  are  every  day  sold  without  any  suspicion  of 
distress,  on  speculations  of  the  fiurest  nature.  The  purchaser 
places  no  credit  in  the  consignee,  but  in  the  indorsement  pro- 
duced to  him,  which  is  the  act  of  the  consignor.  The  first 
consideration  which  afiects  this  argument  is,  that  it  proves 
too  much,  and  is  inconsistent  with  the  admission.  But  let  us 
examine  what  the  legal  right  of  the  vendor  is,  and  whether 
with  respect  to  him  the  assignee  of  his  bill  of  lading  stands 
on  a  better  ground  than  the  consignee  frotn  whom  he  received 
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it  I  state  it  to  be  a  clear  proposition,  that  the  vendor  of  goods 
not  paid  for,  may  retain  the  possession  against  the  vendee; 
not  by  aid  of  any  equity,  but  on  grounds  of  law  (a).  Our 
oldest  books  (&)  consider  the  payment  of  the  price^  (day  not 
being  given,)  as  a  condition  precedent  implied  in  the  contract 
of  sale;  and  that  the  vendee  cannot  take  the  goods,  nor  sue  for 
them  without  tender  of  the  price  (c)«  If  day  had  been  given 
for  payment,  and  the  vendee  could  support  an  action  of  trover 
against  the  vendor,  the  price  unpaid  must  be  deducted  froip 
the  damages,  in  the  same  manner  as  if  he  had  brought  an  ac- 
tion on  the  contract  for  the  non-delivery.  Snee  v.  Prescot^ 
1  AtJc.  245.  The  sale  is  not  executed  before  delivery :  and  in 
the  simplicity  of  former  times,  a  delivery  into  the  actual  pos- 
session of  the  vendee  or  his  servant  was  always  supposed.  In 
the  variety  and  extent  of  dealing  which  the  increase  of  com- 
merce has  introduced,  the  delivery  may  be  presumed  from  cir- 
cumstances, so  as  to  vest  a  property  in  the  vendee.  A  destiniH 
tion  of  the  goods  by  the  vendor  to  the  use  of  the  vendee;  the 
marking  them,  or  making  them  up  to  be  delivered;  the  re- 
moving them  for  the  purpose  of  being  delivered,  may  all  entitle 
the  vendee  to  act  as  owner,  to  assign,  and  to  maintain  an  ac- 
tion against  a  third  person,  intb  whose  hands  they  have  come. 
But  the  title  of  the  vendor  is  never  entirely  devested,  ti)l  the 
goods  have  come  into  the  possession  of  the  vendee.  He  has 
therefore  a  complete  right,  for  just  cause,  to  retract  the  intended 
delivery,  and  to  stop  the  goods  in  transitu.  The  cases  deter- 
mined in  our  courts  of  law  have  confirmed  this  doctrine,  and 
the  same  law  obtains  in  other  countries. 

In  an  action  tried  before  me  at  Guildhall,  after  the  last  Trinity 
Term,  it  appeared  in  evidence,  that  one  Bawering  had  bought 
a  cask  of  indigo  of  Vemdez  and  Co.  at  Amsterdam^  which  was 


(a)  [Ace.  ffouldiich  t.  Desangei, 
2  Stark.  N.  P.  C.  337.  So  where 
part  of  the  purchas&'money  has  been 
paid  the  vendor  has  a  lien  on  the 
goods  for  the  remainder.  Freke  v. 
fTrov,  3  East,  IDS.] 

(ftJSee  Hob.  41^  and  the  Year 
Book  there  cited. 

(c)  [But  the  property  passes  by  the 
bargain  before  payment  or  tender, 
although  no  action  can  be  main- 
tained before  pmnent  or  tender. 
Noy's  Max.  8S.  itmde  v.  WhUehouse, 


7  East,  571.  PMOmore  v.  Barry ^  1 
Campb.  N.  P.  C.  513.  Unless  a  future 
day  has  been  appointed  for  the  pay- 
ment. Noy's  Max.  S7.  Thorpe  ▼• 
7^rpff,Rq).  temp.  Holt,  96.  sBasty 
24.  (n.)  Crawihat/  v.  Hofu^ray^  4 
B.  &  A.  50.  Bloxam  v.  Sanders,  4  B. 
&  C.  941.  Since  the  statute  of  frauds, 
however,  the  property  will  not  pass 
before  delivery,  unless  there  has  been 
a  note  in  writing  or  earnest.  IMoyr- 
iome  V.  WiUiamt,  3  B.  &  C.  S3S.] 
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1790.  sent  from  the  warehouse  of  the  seller,  and  shipped  on  board 
jj^^^  a  vessel  commanded  by  one  TuUohj  by  the  appointment  of 
ogtantt  Bowering.  The  bills  of  lading  were  made  out,  and  signed  by 
^^.  Tullohf  to  deliver  to  BaoDering  or  order^  who  immediately  in- 
dorsed one  of  them  ta  his  correspondent  in  London^  and  sent  it 
by  the  post.  Verrulez  having  information  of  Bawerifi^s  insol- 
vency before  the  ship  sailed  from  the  Tesel,  summoned  TuUoh 
the  ship-master  before  the  Court  at  Amsterdam^  who  ordered 
him  to  sign  other  bills  of  lading  to  the  order  of  Verrulez.  Upon 
the  arrival  of  the  ship  in  London^  the  ship-master  delivered  the 
goods,  according  to  the  last  bills,  to  the  order  of  Verrulez. 
This  case  as  to  the  pracdce  of  merchants,  deserves  particular 
attention,  for  the  judges  of  the  court  at  Amsterdam  are  mer- 
chants of  the  most  extensive  dealings,  and  they  are  assisted  by 
very  eminent  lawyers.  The  cases  in  our  law,  which  I  have 
takei^  some  pains  to  collect  and  examine,  are  very  clear  upon 
this  point.  Snee  v.  Prescotf  though  in  a  court  of  equity,  is  pro- 
fessedly determined  on  legal  grounds  by  Lord  Hardmcke^  who 
was  well  versed  in  the  principles  of  law ;  and  it  is  an  authority, 
not  only  in  support  of  the  right  of  the  owner  unpaid,  to  retain 
against  the  consignee,  but  against  those  claiming  under  the 
consignee  by  assignment  for  valuable  consideration,  and  with- 
out notice.     But  the  case  of  Fearon  v.  Boxers  (a),  tried  before 

Lord 

(a)  Feanm  v.  Bowers,  GuiidhaU,  March  88,  1753.  coram  Lee,  Ch.  J.« 
Dednue  against  the  master  or  captain  of  a  ship.  On  the  general  issue 
pleaded,  the  case  appeared  to  be,  that  one  Hall  of  SaUtbwy  had  written  to 
Askcll  and  Co.  merchants  at  Malaga,  to  send  him  20  butts  of  olive  oiI»  which 
Aikell  accordingly  bought,  and  shipped  on  board  the  ship  Tavistock  of  which 
the  Defendant  was  commander,  who  signed  three  bills  of  lading,  acknowled^ 
ing  the  receipt  of  the  goods,  to  be  delivered  to  the  order  of  the  shipper.  In 
the  bills  was  the  usual  clause,  that  one  being  performed,  the  other  two  should 
be  void. 

The  goods  being  thus  shipped,  Askell  sent  an  invoice  thereof,  and  also  one 
of  the  bills  of  lading  to  Hall  indorsed  by  Askdl,  to  deliver  the  contents  to 
Hall;  and  Askell  at  the  same  time  sent  to  Jones  his  partner  in  En^kmd,  a 
bill  of  exchange  drawn  on  Hall  for  the  amount  of  the  price  of  the  oil;  and 
also  another  of  the  bills  of  lading,  indorsed  by  Askdl  to  deliver  the  contents 
to- Jofi^#.  The  bill  of  exchange  was  presented  to  HaU,  but  not  being  paid  by 
him,  it  was  returned  protested;  whereupon  Jones  on  the  1st  of  September 
1758,  (a  day  or  two  after  the  ship  arrived)  applied  to  the  Defendant  to  de» 
liver  the  oils  to  him,  and  having  produced  his  bill  of  lading,  the  Defendant 

*  [See  3li«r  V.  ^0%  8  B.  &  P.  468.] 
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Lord  Chief  Justice  Lee^  is  a  case  at  Jaw,  and  it  is  to  the  same 
effect  as  Snee  v.  PrescoL    So  also  is  the  case  of  the  Assignees  of 

Burghall 

promised  to  deiiyer  them  accordingly.  But  the  ship  not  being  reported  to  the 
custom-house,  the  oils  could  not  be  then  delivered ;  and  before  they  were 
delivered,  the  Plaintiff,  on  the  9d  of  September^  produced  the  bill  of  lading 
sent  to  HaUf  with  an  indorsement  thereon  by  Hall  to  deliver  the  contents  to 
the  Plaintiff  and  also  the  invoice,  upon  the  credit  of  which  he  had  advanced* 
to  Hall  200/. — ^Notwithstanding  this,  the  Defendant  afterwards  delivered  the 
oils  to  Jonetf  and  took  his  receipt  for  them  on  the  back  of  the  bill  of  lading* 

For  the  Plaintiff  it  was  contended,  that  the  bill  of  lading  indorsed  to  Hall^ 
and  by  him  to  the  Plaintiff,  had  fixed  the  property  of  the  goods  in  the  Plain- 
tiff That  the  consignee  of  a  bill  of  lading  has  such  a  property  that  he  may 
assign  it  over,  Evam  v.  Martlett,  1  Lord  Raym.  271.  There  it  is  laid  down, 
if  goods  are  by  bill  of  lading  consigned  to  A»,  A,  is  the  owner,  and  must  bring 
the  action  against  the  mastei'  of  the  ship,  if  they  are  lost :  but  if  the  bill  be 
special,  to  deliver  to  A,  for  the  use  of  B,^  B.  ought  to  bring  the  action ;  but 
if  the  bill  be  general,  and  the  invoice  only  shews  they  are  upon  the  account 
of  B,j  A,  ought  to  bring  the  action,  for  the  property  is  in  him,  and  S,  has 
only  a  trust,  per  iotam  curiam.  HoU,  C.  J.,  said  the  condgnee  of  a  bill  of 
lading  has  such  a  property  that  he  may  assign  it  over,  and  Shower  said,  it 
had  been  adjudged  so  in  the  Exchequer,  It  has  been  farther  insisted,  that 
the  Plaintiff  had  advanced  the  200/.  on  the  credit  of  the  bill  of  lading,  in  the 
course  of  trade,  and  no  objection  was  made  that  the  oils  had  not  been  paid 
for;  for  that  would  prove  too  much,  namely,  that  the  bill  of  lading  was  not 
negotiable.  And  the  indorsement  was  compared  to  the  indorsement  of  a  bill 
of  exchange  which  is  good,  though  the  bill  originally  was  obtained  by  fraud. 
Merchants  were  examined  on  both  sides,  and  seemed  to  agree  that  the  in- 
dorsement of  a  bill  of  lading  vests  the  property ;  but  that  the  original  con- 
signor if  not  paid  for  the  goods,  had  a  right  by  any  means  that  he  could  to 
stop  their  coming  to  the  hands  of  the  consignee,  till  paid  for.  One  of  the 
witnesses  said,  he  had  a  like  case  before  the  Chancellor,  who  upon  that  occa- 
sion said,  he  thought  the  consignor  had  a  right  to  get  the  goods  in  such  a  case 
back  into  his  hands  in  any  way,  so  as  he  did  not  steal  them. 

It  also  appeared  by  the  evidence  of  merchants  and  captains  of  ships,  that 
the  usage  was,  where  three  bills  of  lading  were  signed  by  the  captain  and  in- 
dorsed to.  different  persons,  the  captain  had  a  right  to  deliver  the  goods  to 
whichever  he  thought  proper ;  that  he  was  discharged  by  a  delivery  to  either, 
vnth  a  receipt  on  the  bill  of  lading,  and  was  not  obliged  to  look  into  the  in- 
voice or  consider  the  merits  of  the  different  claims> 

Lee^  Ch.  J.,  in  summing  up  the  evidence,  said,  that,  to  be  sure,  nakedly  consi- 
dered, a  bill  of  lading  transfers  the  property,  and  a  right  to  assign  that  pro- 
perty by  indorsement :  that  the  invoice  strengthens  that  right  by  shewing  a 
farther  intention  to  transfer  the  property.  But  it  appeared  in  this  case,  that 
Jones  had  the  other  bill  of  lading  to  be  as  a  curb  on  HaU,  who  in  fact  had 
never  paid  for  the  goods.  And  it  appeared  by  the  evidence,  that  according 
to  the  usage  of  trade,  the  captain  was  aot  concerned  to  examine  who  had  the 
best  right  on  the  different  bills  of  lading.  All  he  had  to  do  was  to  deliver  the 
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I79O1.  BttrghaU  v.  Howard  {a\  before  Lord  Mansfield.  The  right  di 
j^^j^  the  consignor  to  stop  the  goods,  is  here  considered  as  a  legal 
agcitut  right.  It  will  make  no  difference  in  the  case,  whether  the  right 
is  considered  as  springing  from  the  original  property  not  yet 
transferred  by  delivery,  or  as  a  right  to  retain  the  things  as  a 
pledge  for  the  price  unpaid.  In  all  the  cases  cited  in  the  course 
of  the  argument,  the  right  of  the  consignor  to  stop  the  goods 
it  admitted  as  against  the  consignee.  But  it  is  contended,  that 
the  right  ceases  as  against  a  person  claiming  under  the  consig- 
nee for  a  valuable  consideration,  and  without  notice  that  the 
price  is  unpaid.  To  support  this  position,  it  is  necessary  to  main- 
tain that  the  right  of  the  consignor  is  not  a  perfect  legal  right 
in  the  thing  itself,  but  that  it  is  only  founded  upon  a  personal 
exception  to  the  consignee,  which  would  preclude  his  demand 
as  contrary  to  good  faith,  and  unconscionable.  If  the  consignor 
had  no  legal  title,  the  question  between  him  and  the  bondjide 
purchaser  from  the  consignee,  would  turn  on  very  nice  consi^^ 
derations  of  equity.  But  a  legal  lien,  as  well  as  a  right  of  pro- 
perty, precludes  these  considerations ;  and  the  admitted  right 
of  the  consignor  to  stop  the  goods  in  transitu  as  against  the  con- 
goods  upon  one  of  the  bills  of  lading,  which  was  done.  The  jury  therefore 
were  directed  by  the  Chief  Justice  to  find  a  verdict  for  the  Defendant,  which 
they  accordingly  did* 

(a)  Assignees  of  Burgkali  a  bankrupt  t.  ^oward. 

At  Guildhall  sittings  after  Hil,  32  Geo.  2,  coram  Lord  Mansfield. 

One  BurghaU  at  London  gave  an  order  to  Bromley  at  Liverpool  to  send 
him  a  quantity  of  cheese.  Bromley  accordingly  shipped  a  ton  of  cheese  on 
board  a  ship  there,  whereof  Howard  the  Defendant  yna  master,  who  signed 
a  bill  of  lading  to  deliver  it  in  good  condition  to  BurghaU  in  London.  The 
ship  arrived  in  the  Thames,  but  BurghaU  having  become  a  bankrupt,  the  De- 
fendant was  ordered  on  behalf  of  Bromley  not  to  deliver  the  goods,  and  a^ 
cordingly  refused,  though  the  freight  was  tendered.  It  appeared  by  the  Plain- 
tiiTs  witnesses  that  no  particular  ship  was  mentioned,  whereby  the  cheese 
should  be  sent,  in  which  case  the  shipper  was  to  be  at  the  risk  of  the  peril  of 
the  seas.  The  action  was  on  the  case  upon  the  custom  of  the  realm  i^amst 
the  Defendant  as  a  carrier. 

Lord  Mansfield  was  of  opinion  that  the  Plaintiff  had  no  foundation  to  re- 
corer,  and  said  he  had  known  it  several  times  ruled  in  Chancery,  that  where 
l3ie  consignee  becomes  a  bankrupt,  and  no  part  of  the  price  had  been  paid, 
that  it  was  lawfiil  for  the  consignor  to  seize  tiie  goods  before  tiiey  come  to 
the  hands  of  the  consignee,  or  his  assignees;  and  that  this  was  ruled,  not 
upon  prindples  of  equity  only,  but  the  laws  of  property  •• 

The  PlaintiA  were  nonsuited. 

•  [See  6  Bust,  s».  (n>] 

signee^ 


LlCKJUOb- 
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sigDee»  can  only  rest  upon  his  original  tide  as  owner,  not  de-  1790. 
vested,  or  upon  a  legal  title  to  hold  the  possession  of  the  goods,  ^/uaov 
till  the  price  is  paid,  as  a  pledge  for  the  price.  It  has  been  ^agamti 
asserted  in  the  course  of  the  argument,  that  the  right  of  the 
consignor  has  by  judicial  determinations  been  treated  as  a  mere 
equitable  claim,  in  cases  between  him  and  the  consignee.  To 
examine  the  force  of  this  assertion  it  is  necessary  to  take  a  re- 
view of  the  several  determinations. 

The  first  is  the  case  of  Wright  v.  Campbell^  4  Btor.  £046  (a), 
on  which  the  chief  stress  is  laid.  The  first  observation  that  oc- 
curs upon  that  case  is,  that  nothing  was  determined  by  it.  A  [  ^67  ] 
case  was  reserved  by  the  Judge  at  Nisi  Priusy  on  the  argument 
of  which  the  Court  thought  the  facts  imperfectly  stated,  and 
directed  a  new  trial.  That  case  cannot  therefore  be  urged  as  a 
decision  upon  the  point.  But  it  is  quoted  as  containing  in  the 
report  of  it,  an  opinion  of  Lord  Mansfield  that  the  right  of  the 
consignor  to  stop  the  goods  cannot  be  set  up  against  a  third 
person  claiming  under  an  indorsement  for  value  and  without 
notice.  The  authority  of  such  an  opinion,  though  no  decision 
had  followed  upon  it,  would  deservedly  be  very  great,  from  the 
high  respect  due  to  the  experience  and  wisdom  of  so  great  a 
judge.  But  I  am  not  able  to  discover  that  his  opinion  was  de- 
livered to  that  extent,  and  I  assent  to  the  opinion  as  it  was  de- 
livered, and  very  correctly  applied  to  the  case  then  in  question. 
Lord  Mansfield  is  there  speaking  of  the  consignment  of  goods 
to  a  factor  to  sell  for  the  owner ;  and  he  very  truly  observes, 
1st,  That  as  against  the  factor,  the  owner  may  retain  the  goods; 
£dly.  That  a  person  into  whose  hands  the  factor  has  passed  the 
consignment  with  notice,  is  exactly  in  the  same  situation  with 
the  factor  hihiself;  Sdly,  That  a  bon&Jide  purchaser  from  the 
factor  shall  have  a  right  to  the  delivery  of  the  goods,  because, 
they  were  sold  bondfide^  and  by  the  owner's  own  authorily.  If 
the  owner  of  the  goods  entrust  another  to  sell  them  for  him, 
and  to  receive  the  pricey  there  is  no  doubt  but  that  he  has  bound 
himself  to  deliver  the  goods  to  the  purchaser ;  and  that  would  ^ 
hold  equally  if  the  goods  had  never  been  removed  from  his  .  ^' 
warehouse.  The  question  on  the  right  of  the  consignor  to  stop 
and  retain  the  goods,  can  never  occur  where  the  fiictor  has . 
acted  strictly  according  to  the  orderfi  of  his  principal,  and  where, 
consequently,  he  has  bound  him  by  his  contract.  There  would 

(0)  [1 W.  BL  6S8.  S.  C] 

be 
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1790.  be  no  possible  ground  for  argument  in  the  case  now  before  the 
1^^^^  Court,  if  the  Plaintiffs  in  the  action  could  maintain  that  Tlcr- 
agahut  ings  and  Co.  had  sold  to  them  by  the  intervention  of  Freemafi^ 
^1^^  and  were  therefore  bound  ex  contractu  to  deliver  the  goods. 
Lord  Mansfieldfs  opinion  upon  the  direct  question  of  the  right 
of  the  consignor  to  stop  the  goods  against  a  third  party,  who 
has  obtained  an  indorsement  of  the  bill  of  lading,  is  quoted  in 
fiivour  of  the  consignor,  as  delivered  in  two  eases  at  Nisi  Prius; 
Savignac  v.  Cuff'iji)  in  1778,  and  Stokes  v.  La  Riviere  {b)  in 
1785.  Observations  are  made  on  these  cases,  that  they  were 
governed  by  particular  circumstances;  and  undoubtedly  when 
there  is  not  an  accurate  and  agreed  state  of  them,  no  great 
stress  can  be  laid  on  their  authority.  The  case  of  Caldwell  v. 
[  368  ]  BaU{c)  is  improperly  quoted  on  the  part  of  the  Plaintiffs  in  the 
action,  because  the  question  there  was  on  the  priority  of  con- 
signments, and  the  right  of  the  consignor  did  not  come  under 
consideration.  '  The  case  of  Hibbert  v.  Carter  (cf),  was  also 
cited  on  the  same  side,  not  as  having  decided  any  question  upon 
the  consignor's  right  to  stop  the  goods,  but  as  establishing  a 
position,  that  by  the  indorsement  of  the  bill  of  lading,  the  pro- 
perty  was  so  completely  transferred  to  the  indorsee,  that  the 
shipper  of  the  goods  had  no  longer  an  insurable  interest  in  them. 
The  bill  of  lading  in  that  case  had  been  indorsed  to  a  creditor 
of  the  shipper;  and  undoubtedly  if  the  fact  had  been  as  it  was 
at  first  supposed,  that  the  cargo  had  been  accepted  in  payment 
of  the  debt,  the  conclusion  would  have  been  just;  for  the  pro- 
perty of  the  goods  and  the  risk  would  have  completely  passed 
from  the  shipper  to  the  indorsee;  it  would  have  amounted  to  a 
sale  executed  for  a  consideration  paid.  But  it  is  not  to  be  in- 
ferred from  that  case,  that  an  indorsement  of  a  bill  of  lading, 
the  goods  remaining  at  the  risk  of  the  shipper,  transfers  the 
property  so  that  a  policy  of  insurance  upon  them  in  his  name 
would  be  void.  The  greater  part  of  the  consignments  from  the 
West  Indies^  and  all  countries  where  the  balance  of  trade  is  in 
favour  ofEnglandf  are  made  to  a  creditor  of  the  shipper;  but 
they  are  no  discharge  of  the  debt  by  indorsement  of  the  bill  of 
lading;  the  expense  of  insurance,  freight,  duties,  are  all  charged 
to  the  shipper,  and  the  net  proceeds  alone  can  be  applied  to 
the  discharge  of  his  debt    That  case  therefore  has  no  applica- 

(a)  S  Term  Rep.  B.  R.  66.  (c)  l  Term  Rep.  B.  R.  805. 

(b)  1  Term  Rep.  B.  R.  75.  (d)  I  Tern  Rep.  B.  R.  745. 

tion 
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tion  to  the  present  question.     And  from  all  the  cases  that  have     1790. 
been  collected  it  does  not  appear  that  there  has  ever  been  a      j^^^^^ 
decision  against  the  legal  right  of  the  consignor  to  stop  the      agama 
goods  in  transitu,  before  the  case  now  brought  before  this  Court.       sow."^ 
When  a  point  of  law  which  is  of  general  concern  in  the  daily 
business  of  the  world  is  directly  decided,  the  event  of  it  fixes 
the  public  attention,  directs  the  opinion,  and  regulates  the 
practice  of  those  who  are  interested.    But  where  no  such  deci- 
sion has  in  fact  occurred,  it  is  impossible  to  fix  any  standard  of 
opinion  upon  loose  reports  of  incidental  arguments.    The  rule 
therefore  which  the  Court  is  to  lay  down  in  this  case  will  have 
the  effect,  not  to  disturb,  but  to  settle  the  notions  of  the  com- 
mercial part  of  this  country  on  a  point  of  very  great  import- 
ance as  it  regards  the  security  and  good  faith  of  their  trans- 
actions.   For  these  reasons  we  think  tlie  judgment  of  the  Court 
of  King's  Bench  ought  to  be  reversed. 


END  OF  HILARY  TERH. 
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IN 


Easter   Term, 

In  the  Thirtieth  Year  of  the  Reign  of  George  III. 


NooNE  against  Smith.  Umday, 

April  86th. 

4    RULE  having  been  granted  on  the  motion  of  WcUson^  Aptoidr 

^  Serjt.,  to  shew  cause  why  the  Defendant  should  not  plead  bfpSi^ 
several  matters,  viz.  Non  assumpsit  as  to  part,  tender  as  to  the  f^f  f 

judge  8  or- 

residue,  and  a  set-ofF,  derforUme 

Rooie^  Serjt.  shewed  for  cause,  that  the  Defendant  had  ob-  ^^j^ 
tained  four  several  orders  of  a  judge,  for  time  to  plead j  between  ed. 
the  9th  of  February  last  and  the  9th  of  April ;  that  after  time 
to  plead  being  given. (which  was  always  on  terms  of  pleading 
issuably,  &c.)  the  Defendant  could  not  plead  a  tender  without 
special  leave  to  plead  it,  because,  strictly  speaking,  a  plea  of 
tender  was  in  the  nature  of  a  plea  in  abatement,  and  not  an 
issuable  plea ;  that  this  was  established  as  the  practice  oF  the 
CSourt  in  the  case  of  Nottle  v.  Heroey^  East.  27  Geo.  3. 

Watson  for  the  rule  urged,  that  the  practice  of  the  King's 
Bench  was,  to  allow  a  plea  of  tender  after  time  to  plead  grant- 
ed :  that  the  only  ground  of  objection  was,  that  it  was  formerly 
not  considered  as  an  issuable  plea ;  but  that  in  truth  it  was 
both  an  honest  and  an  issuable  plea,  as  it  went  to  take  away 
the  Plaintiff's  right  of  action,  and  bring  the  merits  fairly  be* 
fore  the  Court. 

On  this  day,  Lord  Loughborouoh  declared  that  as  the 
practice  of  tfie  King's  Bench  differed  from  the  practice  of  this 
Court,  and  as  a  plea  of  tender  was  a  fair  and  just  plea,  it  would 
be  right  to  alter  the  practice  of  this  Court  in  conformity  to  that 

of 
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1790. 

Noom 
against 
Skzxh. 


of  the  King's  Bench,  and  to  permit  the  Defendant  to  plead  a 
tender  after  a  judge's  order  for  time  to  plead.  The  rule  was 
therefore  made  absolute;  but  it  was  thought  reasonable  that  the 
Defendant  should  pay  the  costs  of  shewing  cause,  as  the  Court 
had  laid  down  a  rule  of  practice  different  from  the  last  determi- 
nation on  the  subject. 

Gould,  J.  observed,  that  though  the  first  case  in  Barnes  (a), 
on  this  subject  10  Geo»  2.  was  an  authority  to  shew  that  a  plea 
of  tender  could  not  be  pleaded  after  obtaining  a  judge's  order, 
yet  there  were  two  subsequent  determinations  in  the  same  book, 
one  in  25  Geo.  2.  (&)  and  the  other  in  26  &  27  Geo.  2.  {c) 
which  were  agreeable  to  the  rule  which  the  Court  now  laid 
down. 


(a)  DavenhUl  v.  Barritt^  1  Barnes, 
S45.  Syo.     337.  4tO. 

(6)  Whaletf  t.  Harriton,  S  Barnes, 
293.  8yo.    360. 4to. 


(c)  PUJSM  V.  Moreyy  3  Barnes, 
S96.  8vo.  362. 4to.  See  1  Burr.  59. 
1  Cromp.  Prac.  155.  Impey's  Pract. 
B.  R.191.     I(LC.B.  262. 


May  10th. 

A  power 
granted  by 
charter  to  a 
company 
exercuing  a 
particuJar 
trade  in  a 
certain  pkce 
to  make  by- 
laws for  the 
government 
of  aUpenont 
exercising 
that  trade  in 
that  places 
enables  it  to 
make  by- 
laws binding 
on  persons 
so  exercising 
the  trade, 
wfaoarefioe 
member t  of 
ihecompany 
as  well  as 
those  who 
are  (a). 


The  Butchers*  Company  against  Morey, 

rpHIS  was  an  action  of  debt  for  8/.  The  declaration  stated 
<<  That  King  Geo.  2.  by  letters  patent  bearing  date  the 
10th  of  October^  in  the  23d  year  of  his  reign,  ordained  that  all 
and  singular  the  freemen  of  the  society  of  the  art  or  mystery  of 
butchers,  within  the  city  of  London^  and  every  other  person  who 
then  used  or  exercised,  or  should  thereafter  use  or  exercise  the 
art  and  mystery  of  butchers  within  the  city  of  London^  the 
liberties  and  suburbs  thereof,  and  within  any  other  place  what- 
soever within  two  miles  from  the  said  city  of  London^  by  what- 
soever name  such  society  was  called  or  known,  and  their  suc- 
cessors for  ever  thereafter  might  and  should  be,  by  virtue  of 
the  said  patent,  one  body  corporate  and  politic,  by  the  name 
of  the  master,  wardens,  and  commonalty  of  the  art  or  mystery 
of  butchers  of  the  city  of  Londori\  &c.  After  other  particu- 
lars, the  power  of  the  company  to  make  by-laws  was  thus 
stated :  **  That  they  should  have  full  power  and  authority  to 
appoint,  from  time  to  time,  such  reasonable  ordinances,  decrees, 
orders,  and  constitutions  in  writing,  which  to  them  or  the 
major  part  of  them,  &c.  should  seem  to  be  good,  wholesome^ 
profitable,  honest,  and  necessary,   for  the  good  order  and 

{a)  [As  to  the  form  of  the  decla-      Butcher' t  Company  v.  ByUode^  5  Bos. 
ration  for   Uie  penalty,    see  The     &  Pul.  434.] 

government 
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government  of  the  master,  wardens,  &c«  and  of  all  other  persons      1790. 
for  the  time  being,  exercising  or  using  the  said  art  or  mystery        ,j^^ 
of  butchers,  or  exposing  flesh  to  sale  within  the  city  of  London^   BcTCHMa' 
and  for  *  declaring  in  what  manner  the  said  master,  &c.  and  all     ag^^ 
persons  using  the  art,  S^c»  or  exposing Jlesh  to  sale  within  the  said     Moret. 
city,  and  within  two  miles  thereof,  in  their  offices,  servants,  ^  ^ 

and  trades  should  behave,  bear,  and  use  themselves  for  the 
public  good  and  common  benefit  of  the  said  master,  wardens, 
&c«  and  in  all  cases  and  things  whatsoever,  touching  or  in  what 
manner  soever  concerning  the  art  or  mystery,  &c«  and  as  often 
as  they  should  make,  constitute,  &c.  such  institutions,  ordi- 
nances, orders,   and  constitutions,    should   make,    limit,  and 
provide  such  pains,  penalties,  and  punishments,  by  imprison- 
ment of  the  body,  or  by  fines  and  forfeiture,  or  by  either  of 
them,  against  and  upon  all  offenders  against  such  laws,  as  to 
the  said  master  and  wardens,  &c.  should  seem  necessary,  &c.'' 
It  was  also  stated  that  the  said  fines  and  forfeitures  were  to  be 
recovered  and  levied  to  the  use  of  the  said  master  and  wardens, 
&c.  ^^  which  said  letters  patent  the  said  freemen  of  the  society 
of  the  art  or  mystery  of  butchers,  and  the  said  other  persons 
therein  named,  and  thereby  meant  to  be  incorporated  qflerwards, 
Sfc.  accepted,  <$•(:."     The  by-law  in  question  was  as   follows, 
<^  That  whereas  the  Lord's  day,  commonly  called  Sunday,  was 
^<  by  Christians  to  be  kept  holy,  it  was  ordained  that  no  person 
^^  then  using,  or  who  should  thereafter  use  the  said  art,  &c« 
^  and  should  inhabit  and  dwell  within  the  said  city  or  suburbs 
'<  thereof,  or  within  two  miles  of  the  same  city,  should  keep 
^<  open  any  shop  or  offer  to  sale  any  fresh  meat  upon  the  said 
<*  day ;  and  that  eoery  such  person  who  should  offend,  contrary 
<*  to  any  part  of  that  ordinance,  should  forfeit  and  pay  to  the 
<*  said  master,  wardens,  &c.  for  the  first  time   205.,   for  the 
<<  second  time  40^.,  and  for  every  time  afterwards  S2«     And 
*^  that  it  was  farther  ordained,  that  all  the  penalties,  forfeitures, 
'^  and  sums  of  money  to  be  forfeited,  should  be  to  the  use  of 
<<  the  master,  wardens,  &c.  and  on  refusal  should  be  recovered 
^'  by  action  of  debt"^  8cc.  of  which  said  by-law  the  Defendant 
had  notice.     It  was  then  averred  that  the  Defendant  after  the 
making  of  the  said  law,  and  before  committing  the  several 
ofiPences   thereinafter  mentioned,   had   been   and  still  was   a 
butcher,  and  then  used  and  still  did  use  the  art,  &c«  within  the 
space  of  two  miles  firom  the  said  city^  in  Mint  Street,  ^c.  that 
VOL.  I.  D  D  the 
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1790.     the  Defendant  did  on  the  £9th  of  January  17861  the  same  beh^ 
rpj^^       Sunday^  in  a  certain  shop  of  him  the  said  Defendant,  &c*  sell 
Bdtchkm'   divers  large  quantities  of  flesh,  t<5  wit,  thirty  pounds  weight  of 
a^i^    pork,  &c.  to  divers  persons  unknown,  contrary  to  the  form  and 
MoftsT. ,    efiect  of  the  said  order  in  that  behalf  made  as  aforesaid,  whereby 
he  forfeited  the  sum  of  205.  &&  The  other  offences  were  stated 
in  a  similar  manner,  and  the  declaration  concluded  in  the  com- 
mon form. 
[  379,  ]        Plea  Nil  debet.     The  cause  was  tried  at  GuUihalU  at  the 
Sittings  after  last  Michaelmas  Term,  and  a  verdict  found  for 
the  Plaintiffs.     A  rule  having  been  obtained  for  arresting  the 
judgment, 

Adair^  Le  Blanc^  and  Watson^  Seijts.,  shewed  cause.  There 
is  no  ground  for  arresting  the  judgment  in  this  case,  the  by- 
law not  being  made  for  the  improper  restraint  of  trade,  but  the 
due  regulation  of  it  consonant  to  the  law  of  the  land,  29  Car,  2. 
c.  7.  Though  the  charter  would  not  have  been  good  without 
acceptance,  2  BraamU  100.  yet  it  is  here  expressly  stated  that 
the  ^^  freemen  and  the  said  other  persons  accepted  it,^*  The 
majority  of  persons  exercising  the  trade  of  butchers  having  ac- 
cepted it,  their  acceptance  must  be  taken  to  be  the  acceptance 
of  all,  and  to  bind  their  successors  as  well  as  themselves.  So 
in  the  Chester  case  (a),  the  former  inhabitants  being  incorpo- 
rated by  charter,  they  who  afterwards  bcc4ime  inhabitants  were 
considered  to  be  under  the  same  government.  It  is  a  clear 
pijnciple,  that  where  corporations  are  established  for  general 
local  government,  the  laws  made  by  them,  if  not  beyond  the 
limits  of  their  jurisdiction,  bind  all  persons,  as  well  those  wha 
are  within  those  limits  at  the  time  of  making  the  laws,  as  tbose 
who  become  so  in  future.  These  laws  being  once  passed,  con«^ 
tinue  in  force  till  they  are  repealed.  If  this  be  true  in  cases  of 
general  local  government,  it  must  also  be  true  in  those  of  par^ 
ticular  government ;  the  only  difference  is,  that  in  one  instance 
the  limits  of  the  government  are  more  extensive  than  in  the 
other.  In  Cudden  v.  Eastwick  (ft),  it  is  laid  down,  that  ^^  acor* 
poration  is  properly  an  investing  the  people  of  the  place  with 
the  local  government  thereof,  and  therefore  their  law  shall  bind 
strangers."  In  Pierce  v.  Bartrum  (c),  a  by-law  of  the  cprpCH 
ration  of  ExeteTf  to  prohibit  butchers  and  other  persons  from 

(a)  The  King  v.  Amery^  1  Term         (&)  1  Salk.  19S. 
Rep.  B.  R.  575.  (r)  Cowp.  S69. 

slaughtering 
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slaughteriog  any  beast  within  the  walls  of  the  city,  was  holden     ]790« 
to  bind  the  Defendant  though  not  a  member  of  the  corpora'^     ~;=r — 
tion,  upon  the  principlei  that  whoever  comes  to  reside  in  any   BorcHEEt' 
place  is  subject,  for  the  time  being,  to  the  local  jurisdiction  of    ^^^^ 
that  place.     And  though  in  Franklin  v.  Green  {a\  a  by-law  of     Moeit. 
the  corporation  of  butchers,  merely  respecting  the  manner  of 
preparing  a  particular  sort  of  meat,  was  holden  not  to  bind 
strangers,  yet  it  is  there  said,  that  the  law  **  would  have  been 
**  good  to  bind  strangers,  if  made  to  suppress  fraud  or  any  ^ 
"  other  general  inconvenience."  Now  there  cannot  be  a  greater 
general  inconvenience  than  the  public  profanation  of  the  Lord's 
day. 

Bond  and  Lawrence^  Serjts.,  contra.  The  company  of  butchers  [  S7S  ] 
cannot  make  laws  to  bind  those  who  are  not  members  of  the 
company.  No  corporation  can  make  by-laws  binding  on 
strangers  without  the  authority  of  parliament.  There  can  be 
no  charter  to  establish  a  power  of  making  laws,  more  extensive 
than  the  incorporation  itself.  The  king  cannot  grant  such  a 
charter;  and  here  the  Defendant  is  not  a  member  of  the  com- 
pany. As  to  the  case  of  the  corporation  of  Exeter^  though  the 
general  corporation  of  a  large  town  may  have  power  to  bind 
strangers  by  its  local  regulations,  yet  it  does  not  follow  that  a 
particular  corporation  within  such  a  town  has  the  same  power. 
This  distinction  will  clearly  appear  from  attending  to  the  nature 
of  general  corporations,  the  purposes  for  which  they  were  estab- 
lished, and  the  large  powers  granted  to  them  at  their  first  insti- 
tution in  every  country  of  Europe :  Robertson* s  Hist,  Charles  V. 
vol.  I.  p.  296.  SOI.  note.  The  same  distinction  is  taken  in  the 
case  of  the  Trinity  House  v.  Crispin  {b).  So  also  in  Dodwell  v. 
77ie  University  of  Oxford  (c),  the  Court  were  inclined  to  hold 
that  a  by-law  of  the  University  did  not  extend  to  the  inha* 
bitants  of  the  town,  and  in  the  Mayor  of  Guildford  v.  Clarke{d\ 
it  was  holden  to  be  an  incurable  objection  to  the  declaration, 
that  it  stated  a  by-law  of  the  corporation  to  be,  '*  That  if  any 
inhabitant  should  be  duly  elected  to  the  office  of  bailiff  and 
refuse  to  take  it  upon  him,  he  should  forfeit  20L  because  the 
corporation  could  not  make  by-laws  to  bind  all  the  inhabitants 
of  the  town,  but  only  the  freemen  or  members  of  the  corpora- 

(a)  1  Bulstr.  11.    See  also  1  Roll.         (6)  Sir  Thomas  Jones,  145. 
Abr.  565*  pi.  9.    5  Co.  63  b.    Hob.         (c)  8  Ventr.  33. 
91S.    1  Lev.  15.    Hardr.  56.  (d)  8  Ventr.  847. 

D  D  2  tion* 
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1790.     tion."  On  the  same  principle  likewise  are  Bro.  Abr.  tit  Custom, 
.j^g       pL  32.  Ibid.  tit.  Prescription,  pi.  40. 
BnrcHSM*       Adair,  in  reply,  did  not  dispute  the  position  that  no  corpora- 

Qgaintt     ^lon  could  make  by-laws  to  bind  all  persons  whatever  without 

Hour.  ^Q  authority  of  the  legislature;  but  argued  that  the  distinction 
between  general  corporations  like  London  or  Exeter,  and  parti- 
cular guilds  or  (ratemitiesi  was  this,  that  a  general  corporation 
could  make  by-laws  binding  on  all  persons  within  its  local 
limits  whatever  trade  they  might  carry  on,  and  whatever  might 
be  the  subject  of  such  by-laws ;  but  that  a  particular  guild  or 
fraternity  could  only  make  regulations  respecting  its  particular 
trade.  The  Company  of  Butchers  could  not  restrain  the  Com- 
pany of  Weavers  from  exercising  their  trade  on  a  Sunday,  be- 
cause the  regulation  of  the  latter  was  not  the  object  of  the  in- 
corporation of  the  former.     But  that  object  was  evidently  the 

£  374  ]  regulation  of  all  butchers  within  the  limits  prescribed.  The 
fallacy  of  the  argument  on  the  other  side  consists  in  using  the 
term  <^ strangers"  in  its  most  extensive  sense,  instead  of  con- 
fining it  to  persons  who  are  not  members  of  the  company. 

Lord  Loughborough. — I  can  see  no  good  ground  of  objec- 
tion to  this  by-law  itself,  nor  to  the  subject-matter  of  it.  It 
is  a  regulation  made  in  affirmance  of  the  general  statute  law  of 
the  kingdom,  which  prohibits  buying  and  selling  on  the  Lord's 
day.  The  Butchers'  Company  have  affixed  a  penalty  on  per- 
sons exercising  the  trade  of  butchers  who  shall  sell  meat  on 
that  day,  and  have  increased  the  penalty  in  proportion  to  the 
first,  second  and  third  ofience.  The  objection  raised  is,  that 
the  authority  by  which  these  regulations  are  made,  is  defective, 
because,  it  is  contended,  it  can  only  extend  to  those  persons  who 
are  members  of  the  company.  It  is  also  said,  that  though  large 
corporations,  and  those  which  are  established  for  the  general 
purposes  of  local  government,  have  a  right  to  bind  by  their 
Jaws  all  persons  within  the  limits  of  their  jurisdiction,  yet  that 
a  private  particular  corporation  like  the  Butchers'  Company 
can  have  no  right  to  afiPect  any  person  but  their  own  members. 
But  no  case  was  cited  which  supports  this  position.  I  agree 
that  strangers  and  they  who  are  not  concerned  in  the  trade,  for 
the  regulation  of  which  the  Company  was  established,  cannot 
be  bound  by  the  laws  of  that  company :  if  this  by-law  had  in- 
flicted a  penalty  on  the  buyers  of  meat,  I  should  hold  it  to  be 
clearly  bad,  because  they  are  perfect  strangers.    It  is  an  object 

of 
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of  public  policy  that  the  exercise  of  certain  trades  should  be      l7go« 

under  the  regulations  of  particular  bodies ;  charters  have  va-     

rious  effects  according  to  the  subjects  of  them.     Some  are   Butcbxu' 
granted  with  exclusive  rights  to  particular  persons,  others  con-    ^^^^ 
tain  rules  which  only  affect  certain  members.     On  principles     Mo^cr. 
of  general  policy,  the  object  of  the  law  is,  that  by  means  of 
charters  of  this  kind,  the  power  of  carrying  on  trade,  of  mak- 
ing up  goods,  of  exposing  them  to  sale,  and  the  like,  should 
belong  to  the  local  government  of  particular  districts*  For  these 
purposes,  certain  restraints  are  imposed,  since  every  regulation 
is  more  or  less  a  restraint.    Now,  if  in  the  present  instance- the 
Butphers'  Compatiy  had  no  power  to  regulate  their  own  trade, 
so  as  to  make  laws  binding  on  persons  who  exercise  that  trade, 
as  well  those  who  were  not  members  of  the  Company,  as  those 
who  were ;  the  consequence  would  be,  that  the  beneficial  pur- 
pose of  the  charter  would  be  entirely  defeated,  and  the  only  per- 
sons injured  by  the  restraint  would  be  the  members  themselves. 
For  then  all  other  persons  might  carry  on  the  trade  without    [  S75  ] 
control,  while  the  members  of  the  company  would  be  excluded, 
and  the  whole  business  of  supplying  meat  on  Sundays  would 
fall  into  the  hands  of  butchers  not  of  the  CJompany.     But  this 
would  be  contrary  to  the  intent  of  the  charter.     I  think  this 
case  comes  within  the  principle  of  the  Exeter  case,  and  there- 
fore that  the  judgment  ought  not  to  be  arrested. 

GouLO,  J. — The  only  difference  between  this  and  the  Exeter 
case  is,  that  there  the  regulations  were  confined  to  the  city  of 
Exeter^  but  here  the  limits  extend  beyond  the  boundaries  of  the 
city  of  Londoiu  But  where  a  charter  is  granted  to  a  company 
in  aflSrmance  of  an  act  of  parliament,  made  for  the  purpose  of 
common  decency  and  piety,  it  is  fit  that  the  limits  of  the  char- 
ter should  be  as  extensive  as  the  mischief  to  be  remedied.  If 
the  charter  were  confined  to  the  city  itself,  persons  who  pay  no 
regard  to  the  law  might  easily  go  out  of  the  limits  prescribed 
and  buy  meat ;  by  which  means  the  purpose  of  the  charter 
would  be  defeated.  I  therefore  think  these  are  reasbnable 
limits,  and  see  no  reason  to  object  to  the  vali£ty  of  the  by-law. 

Heath,  J.»-I  am  of  the  same  opinion.  The  by-law  seems 
to  me  to  be  a  good  one,  and  within  the  authority  given  by  the 
charter  to  the  company.  Nor  is  it  contrary  to  the  case  in  1 
Bulstr.  2.  where  it  is  said  the  by-law  had  been  good  if  made  to 
suppress  any  general  inconvenience.  And  that  case  may  well  be 
^  reconciled 
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1790.     reconciled  with  2  Fentr.  S3,  which  was  on  a  question,  whether 
^^       a  by-law  of  the  University  of  Oxford  was  good,  which  restrained 
BuTCHEu*   all  persons,  townsmen  as  well  as  students,  from  walking  in  the 
agJi^^    Streets  after  nine  o'clock  at  night :  a  prohibition  was  granted, 
Mour.     and  one  of  the  judges  observed,  that  though  it  might  be  proper 
to  restrain  scholars  of  the  University  from  being  in  the  streets 
after  that  hour,  yet  there  was  no  reason  why  the  townsmen 
should  be  under  the  same  restraint.     Now  this  agrees  with  the 
doctrine  in  Bulstrodcy  for  so  far  from  suppressing  a  general  in- 
convenience, it  would  be  highly  inconvenient  if  the  inhabitants 
of  a  town  were  prevented  from  walking  in  the  streets  after  nine 
o'clock,  whatever  may  be  the  case  in  regard  to  the  students  of 
an  university. 

Wilson,  J. — I  am  of  the  same  opinion.  I  think  it  a  good 
by-law,  and  that  no  objection  can  be  made  to  the  subject-mat- 
ter of  it.  The  same  prohibition  is  established  all  England  over 
by  act  of  Parliament.  But  it  was  said,  that  the  charter  could 
give  no  such  power  to  the  company.  If  this  be  true,  the  king 
[  376  ]  bad  no  right  to  grant  such  a  charter,  which  expressly  gives  a 
power  to  bind,  not  only  members  of  the  company,  but  likewise 
all  persons  exercising  the  trade  in  Londony  and  within  two  miles 
round.  The  question  then  is,  whether  the  king  could  give  this 
power;  for  the  object  of  its  exertion  is  admitted  to  be  a  proper 
one.  Now  is  there  any  authority  denying  the  king  to  have  the 
right?  It  is  allowed,  that  general  corporations  have  such  a 
power  by  theincbarters.  But  by  what  authority?  Who  could 
give  them  that  power  but  the  king  ?  Then  if  the  king  can 
grant  a  power  of  this  kind  to  general  corporations,  what  shall 
prevent  him  from  granting  it  to  particular  and  private  corpora- 
tions ? 

Rule  discharged. 
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1790. 
Thrale,  Cowper  and  Lawrence,  Executors  and  Trus-     

tees  of  Caleb  Lomax,  Esq.  against  The  Bishop  of  moJi^ 
London,  Francis  Henry  Barker,  Clerk,  and  Ed- 
ward Barker,  Esq. 

QUARE  tmpediL  The  declaration  stated  that  the  Defendants  in^nm. 
were  summoned  to  answer  the  Plaintiffs,  executors  and  de-  fq^uff^ 
visees  in  trust  named  in  the  will  of  Cideb  Lomax.  Esq.  deceased,  ^^^'^ 
of  a  plea  that  they  permit  them  to  present  a  nt  person  to  the  title  Id  the 
Vicarage  of  Si.  Stephens^  qear  St.  Albans^  which  is  vacant,  &c.  ?^^°  j. 
That  the  said  Caleb  Lomax  was  in  his  life-time  seised  in  fee  of  <^t  pieiida 
the  ad vowson  in  gross  of  the  said  vicarage ;  that  he  presented  i  "i^r°in 
one  Daniel  Bellamy^  his  clerk,  who  was  admitted,  instituted,  and  ^^"^"g 
inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our  Terai  inci- 
late  Sovereign  Lord  King  George  II.,  &c.  that  the  said  Caleb  ^"3^^^** 
being  so  seised,  he  devised  the  said  advowson  to  the  said  Plain-  stated:  the 
ti&,  until  his  son  Caleb  Lomax  should  attain  the  age  of  25  the  replied 
years,  or  should  die,  which  should  first  happen,  with  remain-  ^ ^"^ 
ders  over:  that  Caleb  Lomax  the  father  died  so  seised  without  tiai  matter 
altering  or  revoking  his  will,  his  son  being  alive  and  under  25  ^u!^^^^m 
years,  whereby  the  Plaintiffs  became  seised  of  the  said  advow-  ^^^h'  »void 
son ;  that  being  so  seised,  the  vicarage  aforesaid  became  vacant  aot^s  titles 
by  the  death  of  the  said  Daniel  Bellamy^  and  is  yet  vacant :  that  ^^  ^^5 
Caleb  homax  the  son  is  living,  and  under  the  age  of  *25  years,  ducement  to 
that  is  to  say,  of  the  age  of  22  years.     By  reason  whereof  it  00^0*1^0^ 
belonged  and  still  belongs  to  the  Plaintiffs  to  present  a  fit  inddentai 
person  to  the  said  vicarage.    And  the  Defendants  unjustly  hin-  ^'j^iTtra!. 

dered,  &C.  Terse  the  re- 

plication 

The  Bishop  pleaded  the  usual  plea,  that  he  neither  had  nor  concludes; 
claimed  any  thing  in  the  said  vicarage,  but  the  admission,  ia-  utin^^rnl 
stitution,  and  induction,  &c.  as  ordinary,  &c.  Joindertakes 

Francis  Henry  Barker^  Clerk,  pleaded  also  as  usual,  that  he  the  tn^me 
did  not  hinder  the  Plaintifis  from  presenting,  &c  ^^  ^P^ 

tvavtfteM  ike  fnatter  ofmdueemetU  whieh  precedes  it.  This  rejoioder  is  good,  and  may  well  pan  ^  the 
traoerm  in  the  replication,  that  trovene  being  an  immaterial  one.  In  pleading  a  right  in  co-paroeners 
to  present  to  an  advowson  by  turns,  it  is  gooid  to  state  that  such  right  arose  because  they  did  not  agree 
to  present  [Whicb  is  synonymous  t9  saying  they  couU  not  sgree.]  f  ^377  1 

The  Defendant  Edward  Barker^  pleaded  first,  <*  That  one 
John  ElliSf  esq.  deceased,  was  in  his  life-time  seised  of  the  said  Mn  Eau, 


advowson  of  the  said  vicarage  in  the  said  declaration  men«  ^^^^ 
tinned,  in  gross  by  itself,  as  of  fee  and  rights  and  being  so  thereof  ^owson, 

seised. 
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1 790,     seised,  he  the  said  John  EUis  in  his  life-time,  presented  to  the 
Z  said  yicarage,  being  then  vacant,  Thomas  Perkins  his  clerk,  who 

against  on  that  presentation  was  admitted,  instituted,  and  inducted  into 
of  LoMoo^  ^^®  ^^^^  vicarage  in  the  time  of  peace,  in  the  time  of  his  late 
presented  majesty  Charles  the  Second,  late  king  of  England^  and  became 
jp^,^^^  1^2,  incumbent  thereof;  and  the  said  Thomas  Perkins  so  being  such 
^^^i  incumbent,  and  the  said  John  EUis  being  so  seised  of  the  said 

advowson  as  aforesaid,  he  the  said  John  EUis  afterwards,  to  wit, 
on  the  30th  day  of  Jnne^  in  the  year  of  our  Lord  1680^  at  the 
parish  aforesaid,  made  his  last  will  and  testament  in  writing, 
executed  and  attested  so  as  to  pass  his  real  estate,  and  thereby 
derbed  to     devised  the  said  advowson  unto  his  then  wife  Rebecca^  to  hold 
wife  for  life^  the  same  to  the  said  Rebecca  and  her  assigns  for  her  life,  and 
after  her  decease,  he  devised  the  same  unto  his  second  son 
{^""J^^      Thomas  JBtfw,  and  to  the  heirs  male  of  his  body  lawfully  to  be 
Thamu        b^otten,  with  divers  remainders  over  in  default  of  such  issue 
jn^  ^       in  the  said  will  mentioned,  and  the  said  John  Ellis  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  the  parish  afore- 
^^^^^  ^.      said,  died  so  seised  of  the  said  advowson  as  aforesaid,  upon 
ji^^^,^  y^   whose  death  the  said  Rebecca  became  and  was  seised  of  and  in 
wife,  mated    the  Said  advowson,  in  gross  by  itself,  as  of  freehold  and  right 
for  her  life,  the  several  remainders  thereof  respectively  belong- 
ing as  in  the  said  will  is  for  that  purpose  limited  and  declared; 
and, the  said  Rebecca  being  so  thereof  seised,  and  the  several 
remainders  belonging  as  aforesaid,  the  said  Rebecca  afterwards, 
to  wit,  on  the  1st  day  of  Jim^  in  the  year  of  our  Lord  1682,  at 
Her  deitlk    the  parish  aforesaid  died  so  seised  of  and  in  the  said  advowson; 
^]!|?^  .    upon  whose  death  the  said  Thomas  EUis  became  and  was  seised 
in  tafl  male^   of  and  in  the  said  advowson,  in  gross  by  itself  to  him  and  the 
C  378  ]    heirs  male  of  his  body  lawfully  to  be  b^|;otteD,  the  further  re- 
mainders thereof  belonging  as  aforesaid,  by  virtue  of  the  devise 
aforesaid :  and  the  said  JTkomas  EUis  being  so  seised  thereof 
afterwards,  to  wit,  on  the  28th  day  of  October^  in  the  second 
year  of  the  reign  of  his  late  majesty  James  the  Second,  late 
king  of  England,  &c  at  the  parish  aforesaid,  in  the  said  coanty 
of  Hertford,  by  a  certain  indenture  then  and  there  made  be- 
nftnd  «      tween  the  said  Thomas  EUis  of  the  first  part ;  John  Dod,  gent. 
eoTCTT  of      and  John  Reeve,  gent,  of  the  second  part;  and  WiUiam  Abtsson, 
theadrcwfc.    citizen  and  barber-chirurgeon  of  London  of  the  third  part ;  and 
duly  inroUed  of  record  in  the  High  Court  of  Chancery,  of  his 
said  late  majesty  King  James  the  Seconds  at  WestmmsUr  in  the 

county 
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county  of  Middlesex^  within  six  months  after  the  making  thereof,      1 7go. 
according  to  the  form  of  the  statute  in  that  case  made  and  pro-     ~ 
vided,  (one  part  of  which  said  indenture  sealed  with  the  seal  of     agmna 
the  said  Thomas  Ellis,  the  said  Edward  Barker  brings  now  here  ^LottJI^'^ 
into  court,  the  date  whereof  is  the  day  and  year  last  aforesaid,) 
the  said  Thomas  Ellis,  for  and  in  consideration  of  a  certain  sum 
of  money  to  him  in  hand  paid  by  the  said  John  Dod  and  John 
Reeve,  bargained  and  sold  the  said  advowson  to  the  said  John 
Dod  and  John  Reeve,  and  their  heirs,  to  hold  the  same  to  the 
said  John  Dod  and  John  Reeve  and  their  heirs,  as  by  the  same 
indenture  more  fully  appears ;  by  virtue  of  which  said  inden- 
ture, the  said  John  Dod  and  John  Reeve  became  and  were  seised 
of  the  said  advowson  in  gross  by  itself,  as  of  fee  and  right:  and 
the  said  John  Dod  and  John  Reeve  being  so  seised  thereof,  the 
said   William  Musson  afterwards  to  wit,  on  the  octave  of  St 
Martin  in  the  Term  of  St*  Michael,  in  the  second  year  of  the 
reign  of  his  said  late  majesty  King  James  the  Second,  in  the 
Court  of  his  said  late  majesty  of  the  Bench,  impleaded  the  said 
John  Dod  and  John  Reeve,  then  tenants  of  the  freehold  of  the 
said  advowson,  in  a  plea  of  land  of  the  said  advowson,  by  a  writ 
of  our  said  lord  the  king  of  entry  sur  disseisin  en  lepost,  then 
returnable  in  the  same  court,  and  duly  returned ;  and  the  said 
William  Musson  then  duly  appearing  in  the  said  CJourt,   the 
aforesaid  John  Dod  and  John  Reeve,  in  the  CJourt  of  the  said 
late  King  James  the  Second,  of  the  Bench  at  Westminster  at 
the  return  of  the  said  writ,  came  and  vouched  thereof  to  war- 
ranty the  said  Thomas  Ellis,  who  was  then  present  in  the  same 
court,  who  in  his  proper  person  freely  then  and  there  warranted  « 
to  them  the  said  advowson,  and  vouched  thereof  to  warranty 
John  Wheeler,  who  was  then  and  there  likewise  present  in  the 
said  Court  in  his  proper  person,  and  freely  warranted  to  him 
the  said  Thomas  Ellis  the  said  advowson :  and  thereupon  in  the    [  S79  ] 
same  court,  before  Sir  Henry  Beddingjield,  knight,  and  his 
companions  then  justices  of  the  said  late  King  James  the  Second, 
of  the  Bench  aforesaid,  in  the  same  Term  of  St.  Michael,  such 
proceedings  were  had,  that  it  was  considered  by  the  same  court 
that  the  said  William  Musson  should  recover  his  seisin  against 
the  said  John  Dod  and  John  Reeve  of  the  advowson  aforesaid, 
and  that  the  said  John  Dod  and  John  Reeve  should  have  of  the 
land  of  the  said  Thomas,  to  the  value,  &c.  and  that  the  said 
Thomas  should  further  have  of  the  land  of  the  said  John  Wheeler, 

to 
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1790*     to  the  value,  &c.  and  that  the  said  John  Wheeler  should  be  in 
Z  ibercy,  &c.  whereupon  the  said  William  Musson  prayed  the  writ 

agama     of  the  said  late  King  James  the  Second,  to  be  directed  to  the 
df  Lmoik  *^®^  sheriff  of  the  county  of  Hertford  returnable  immediately, 
to  cause  seisin  of  the  said  advowson  to  be  delivered  to  him, 
which  writ  was  granted  to  him  returnable  in  the  same  court, 
and  the  said  sherifiP  afterwards  in  the  same  Term  returned,  that 
he  delivered  seisin  thereof  to  the  said  William  M^tsson^  as  by 
the  said  writ  he  was  commanded,  as  by  the  record  of  the  said 
judgment  and  proceedings  in  the  said  Court  of  our  said  lord 
the  now  king  of  the  Bench  here  remaining,  more  fully  appears. 
^^1^     Which  said  recovery  in  form  aforesaid  had,  was  had  to  the  use 
iifee.         of  the  said  Thomas  Ellis  and  his  heirs.   By  virtue  of  which  said 
recovery  the  said  Thomas  Ellis  became  and  was  seised  of  the 
said  advowson  in  gross  by  itself,  as  of  fee  and  right;  and  being 
so  seised  thereof,  afterwards,  to  wit,  in  Hilaty  Term,  in  the 
second  year  of  the  reign  of  their  late  majesties,  William  Sc  Mary^ 
late  king  and  queen  of  England^  &c ;  in  the  court  of  their  said 
late  majesties,  before  Henry  Pollexfen^  John  Powell^  Thomas 
Bokeby  and  Peyton  Ventris^  then  their  late  majesties'  justices, 
and  other  loving  subjects  of  their  said  late  majesties  then  present, 
tfii^m    *  ^®^**^°  ^"®  ^^  levied  between  Henry  Killigrew^  Esq.  Plain- 
fOtfaDdhia  tiff,  and  the  said  Thomas  Ellis  and  Mary  his  wife  deforceants 
"^  of  the  said  advowson,  whereof  a  plea  of  covenant  had  been 

summoned  between  them  in  the  same  court,  namely,  that  the 
said  Tliomas  Ellis  and  Mary  his  wife  acknowledged  the  said 
advowson  to  be  the  right  of  the  said  Henry  KilligreWy  as  the 
same  which  the  said  Henry  Killigreo)  had  of  the  gift  of  the  said 
Thomas  Ellis  and  Mary  his  wife^  and  they  remitted  and  quic 
claimed  the  same  from  the  said  Thomas  Ellis  and  Mary  his  wife 
and  their  heirs,  to  the  said  Henry  Killigrew  and  bis  heirs ;  and 
the  said  Thomas  Ellis  and  Mary  his  wife  granted  for  themselves 
and  the  heirs  of  the  said  Thomas^  that  they  would  warrant  to 
£  880  ]    the  said  Henry  Killigrew  and  his  heirs  the  said  advowson, 
against  them  the  said  Thomas  Ellis  and  Mary  and  the  heirs  of 
the  said  7%omas  for  ever ;  as  by  the  said  fine  remaining  of  re- 
cord in  the  Court  of  our  lord  the  now  king  of  the  Bench  here, 
more  fully  appears:  which  said  fine  so  as  aforesaid  had  and 
lo  tbe  uae     levied,  was  had  and  levied  to  the  use  of  the  said  Henry  KiUi" 
xanptwm  BT^^  ^^^  ^^  \im%  for  ever;  whereby  the  said  Henry  Killigrew 
^^  became  and  was  seised  of  and  in  the  said  advowson  in  gross  by 

itself, 
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itself,  as  of  fee  and  right.    And  the  said  Henry  Killigrem  being     1790. 
so  seised  thereof  as  aforesaid,  the  said  vicarage  afterwards  and     ^£^^ 
in  the  life-time  of  the  said  Henry  Killigrew  at  the  parish  afore-      ageand 
said,  in  the  said  county  of  Hertford^  to  wit,  on  the  first  day  of  ^f  \jovoaS, 
May  in  the  year  of  our  Lord  1693,  became  vacant  by  the  death  Church  y^ 
of  the  said  Thomas  Perkins^  whereby  it  then  and  there  belonged  a^uiof 
to  the  said  Henry  Killigrew  to  present  a  fit  person  to  the  said  ^^»*«»w. 
vicarage;  but  the  said  vicarage  continued  and  remained  so 
vacant  for  the  space  of  one  year  and  the  half  of  another  year, 
next  after  the  death  of  the  said  Thomas  Perkins;  by  reason 
whereof  and  by  force  of  the  royal  prerogative,  the  right  of  pre» 
senting  a  fit  person  to  the  said  vicarage  for  that  turn  devolved 
upon  his  said  late  majesty  King  William  the  Third,  then  being  ^Pf«  to 
king  of  England;  whereupon  his  said  late  majesty  King  WiUiam 
the  Third,  afterwards  to  wit,  on  the  29th  day  of  March  in  the 
year  of  our  Lord  1695,  presented  to  the  said  vicarage  John  ^^^^l,^ 
Fothergill  his  clerk,  who  on  that  presentation  was  admitted,  in-  Fothe^jOL 

stituted,  and  inducted  into  the  same  in  the  time  of  his  said  late 

♦ 

majesty  King  William  the  Third,  and  became  incumbent  there- 
of; and  the  said  John  Fothergill  so  being  such  incumbent,  and 
the  said  Henry  Killigrew  being  so  seised  of  the  said  advowson, 
afterwards,  to  wit,  on  the  8th  day  of  December^  in  the  year  of 
our  Lord  1704,  at  the  parish  aforesaid,  in  the  said  county  of 
Hertford^  he  the  said  Henry  Killigrew  made  his  last  will  and  ^T?J^ 
testament  in  writing  executed  and  attested  so  as  to  pass  his  real  Hefuysat- 
estate,  and  thereby  devised  the  said  advowson  to  Lucy  Killigrew  f^ 
his  wife  for  her  life,  and  afterwards  to  wit,  on  the  20th  day  of  wife  for  life. 
December  J  in  the  year  of  our  Lord  1712,  at  the  parish  afore- 
said, in  the  said  county  of  Hertford^  died  seised  of  the  said  ad-  ^*  ^. 
vowson  as  aforesaid,  without  leaving  issue  male  of  his  body;  giwwiUiout 
upon  whose  death  the  said  Lucy  by  virtue  of  the  said  last  men-  ^v^"'*^ 
tioned  devise,  became  and  was  seised  of  the  said  advowson,  in 
gross  by  itself  as  of  freehold  and  right  for  her  life;  and  the  re-  f^^'^h!"^^ 
version  thereof  then  descended  and  came  to  the  three  daughters  Revertion 
of  the  said  Henry  Killigrew,  to  wit,  to  lAicy  Killigrew  the  eldest  Sa^S^^ 
daughter,  *Mary  Killigrew  the  second  daughter,  and  Judith  Kil"  dntgkan  ttf 
ligrew  the  youngest  daughter  of  the  said  Henry  Killigrew,  as  gm^  <^ 
the  daughters  and  co-heirs  of  the  said  Henry  Killigrew ;  whereby  ^T^'^'^ 
the  said  Lua/f  Mary  and  Judith  the  daughters,  then  and  there  and  judUk, 
became  and  was  seised  of  the  said  reversion  of  the  said  ad  vow-  [  *S81  ] 
800,  in  gross  by  itself  as  of  fee  and  right,  in  coparcenary :  and 

the 
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1790.     the  said  Ijuy  KiUigrew  the  mother  being  so  seised  of  the  sakf 
z  advowson  for  her  life,  and  the  reversion  thereof  belonging  to 

against      the  said  Lua/i  Maty  and  Judith  the  daughters  of  the  said  Henry 
^  LoNDQ^  J^ittigreio  and  their  heirs  in  form  aforesaid,  the  said  Mary  after- 
wards, to  wit,  on  the  Sd  day  of  Februaryj  in  the  year  of  our 
Mmyihe      Lord  1726,  at  the  parish  aforesaid,  took  to  husband  Edward 
married  Ed^  Barker^  esq.  the  late  grandfather  of  the  said  Edward  Barker^ 
^dShtr  ^^^  now  Defendant ;  whereby  the  said  Edward  Barker  the 
of  theDe-    grandfather,  and  the  said  Mary^  in  right  of  the  said  JUary,  be- 
came and  were  seised  of  and  in  the  said  reversion  of  the  said 
Matyf  of  and  in  her  said  one  third  part  of  the  said  advowson,. 
in  gross  by  itself  as  of  fee  and  right ;  and  being  so  thereof  seised, 
and  the  said  Lucy  Killigrew  the  mother,  being  so  seised  of  the 
whole  of  the  said  advowson,  in  gross  by  itself  as  of  freehold  and 
right  for  her  life,  the  said  vicarage  afterwards  and  in  the  life- 
time of  the  said  Lucy  Killigrew  the  mother,  to  wit,  on  the  first 
Ch«rfJ>  a'    ^^y  o^  October  in  the  year  of  our  Lord  1728,  became  vacant  by 
death  of  F(h-  the  death  of  the  said  John  Fothergill  $  whereby  it  then  and  there 
***^^'         belonged  to  the  said  Lucy  Killigrew  the  mother  to  present  a  fit 
CaM>  Lo-     person  to  the  said  vicarage,  but  one  Caleb  Lomaa^  esq.  then  and 
ing  on  Lucy  there  Usurping  upon  the  title  of  the  said  Loicy  Killigrew  the 
^grwthe  mother,  presented  one  John  Bomtiey  his  clerk  to  the  said  vicar- 
sented  joAn   age  SO  being  vacant,  who  on  that  presentation  was  admitted, 
^'       instituted,  and  inducted  into  the  same,  in  the  time  of  his  late 
Death  of      majesty  George  the  Second,  late  king  of  Great  Britain,  and  be- 
Xttcy  JSOi^    came  incumbent  thereof:  and  the  said  John  Bonmey  so  beinir 

gm-mmn  the 

toother.  such  incumbent,  and  the  said  Luy  Killigrew  the  mother  so  being 
James  Cook  seised  of  the  Said  advowson  for  her  life,  afterwards  to  wit,  on 
Xuq^tbe  the  10th  day  of  September  in  the  year  of  our  Lord  1729,  at  the 
^^hter  •  P*"^'^  aforesaid,  in  the  said  county  of  Hertford,  the  said  LtMry 
seised  in  her  Kittigrcw  the  mother  died  so  seised  of  such  her  said  estate,  upon 
t^rd  of^r  ^boB6  death  one  James  Cook  who  had  then  lately  intermarried 
advowson.  with  the  said  Lucy  the  daughter,  the  eldest  of  the  said  three 
SaHker  the  ^^Augbters  of  the  Said  Henry  Killigrew,  became  and  was  seised 
grand&ther  in  right  of  the  said  Lucy,  of  and  in  one-third  part  of  the  •said 
his  wife  in  advowson,  and  the  said  Edirard  Barker  the  grandfather  and 
jj?2f^an.  Maty  his  wife,  in  right  of  the  said  Maty,  became  and  were 
othec  third,  seised  of  and  in  one  other  third  part  of  the  said  advowson,  and 
'^'^^t^^  the  said  Judith  Killigrew  became  and  was  seised  of  and  in  the 
of  the  re-  Other  third  part  of  the  said  advowson ;  and  the  said  John  Bomr 
^3!°^  ^9  so  being  incumbent  as  aforesaid,  the  said  vicarage  aftei> 
C  ♦S8a  J  wards, 
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wards,  to  wit,  on  the  8th  day  of  June  in  the  year  of  our  Lord     1790. 
17S0,  became  vacant  by  the  resignation  of  the  said  JohnHomn    IT — 
ney^  which  said  avoidance  was  the  first  and  next  avoidance  of     a^ixaut 
the  said  vicarage  after  the  death  of  the  said  Lwy  KiUigrew  the  ^^lTJJI^k! 
mother;  and  because  the  said  James  Cook^  Edward  Barker  the  Church  vsp 
grandfather  and  Mary  his  wife,  and  Judith  did  not  then  and  ^!'  ^j.*^^ 
there  agree  among  themselves,  to  present  jointly  a  fit  person  of  Romney. 
to  the  said  vicarage,  it  then  and  there  belonged  to  the  said  ^^*^j.^" 
James  Cook  to  present  a  fit  person  to  the  said  vicarage,  but  his  the  death  of 
said  late  majesty  King  George  the  Second,  usurping  upon  the  mo^er.  ^ 
said  James  Cooky  presented  the  said  John  Romney  to  the  said  Because 
vicarage  so  being  vacant,  in  the  turn  of  the  said  James  Cooky  Edward    ' 
who  on  that  presentation  was  admitted,   instituted,  and  in-  -®"'*JT*® 
ducted  into  the  same,  in  the  time  of  bis  said  late  majesty  King  and  Mmy 
George  the  Second,  and  became  incumbent  thereof:  and  the  ^^J^^l^ 
said  John  Romney  so  being  such  incumbent,  and  the  said  Judith  grewdidnot 
being  so  seised  of  her  said  third  part  of  and  in  the  said  advow-  ^^  ub^ 
son  as  aforesaid,  the  said  Judith  afterwards,  to  wit,  on  the  10th  ^2^^l?  ^ 

.'  '  James  Cook 

day  oi  May  m  the  year  of  our  Lord  1731,  at  the  parish  afore-  to  present 
said  in  the  said  county  of  Hertford^  made  her  last  will  and  testa-  ^^^^  *• 

^  «/        »  usurping  on 

roent  in  writing,  executed  and  attested  so  as  to  pass  her  real  him  pre- 
estate,  and  thereby  devised  her  said  one-third  part  of  and  in  ^, 
the  said  advowson,  (among  other  things,)  unto  Sir  Philip  Buttery  JudUk  Km- 
bart.  and  Thomas  Brucey  esq. ;  and  their  heirs  upon  trust  that  ho^ihw*^ 
they  should  dispose  of  the  rents  and  profits  thereof  during  the  P^^  ^  ^^^s. 
life  of  the  said  Mary  Barkery  to  such  persons  and  uses  as  she  usesasAiayy 
should  notwithstanding  her  coverture  appoint,  exclusive  of  her  ^^'  °u*" 
then,  or  any  after  taken  husband,  and  after  her  decease  in  trust  coverture* 
{oT. Edward  Barker  the  father  of  the  said  Edward  Barkery  the  ^^t.  *^ 
now  Defendant,  and  son  of  the  said  Edward  Barker  the  grand-  Remainder 
father  and  Mary  his  wife,  and  the  heirs  of  his  body  lawftiUy  Edward^^ 
to  be  besotten  with  divers  remainders  over  in  default  of  issue  of  ^"^  ^^ 

°  ,  son,  the 

the  said  Edward  Barker  the  father  in  the  said  will  mentioned,  lather  of  the 
and  afterwards,  to  wit,  on  the  18th  day  of  June  in  the  year  of  S^i^*"' 
our  Lord  1731,  at  the  parish  aforesaid,  in  the  said  county  of  general. 
Hertford,   the  said  Judith  died  so  seised  of  and  in  her  said  Beath  of 

Judith  £^IU~ 


# 


third  part  of  the  said  advowson,  without  revoking  or  altering  g^^^ 
her  safd  will;  upon  whose  death  the  said  Sir  Philip  Butler  and  [  *383  ] 
Thomas  Bruce,  by  virtue  of  the  said  devise,  became  seised  of  Trusteei 
the  said  Judith's  third  part  of  the  said  advowson,  during  the  life  "^"^ 
of  the  said  Mary  Barkery  on  the  trusts  aforesaid,  the  said  im- 
mediate 
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1790.  mediate  remainder  thereofy  and  the  Beveral  other  remainders 

.^^^  thereof  respectively  belonging,  as  in  the  said  will  of  the  said 

agqmtt  Judith  is  for  that  purpose  limited  and  appointed :  and  the  said 

of  Loiiiio?.  Sir  Philip  and  Thomas  Brucej  being  so  seised  thereof  as  afore- 

Death  of  said,  the  said  Mary  afterwards,  to  wit,  on  the  Ist  day  of  Mi^^ 

^^^  in  the  year  of  our  Lord  1734,  at  the  parish  aforesaid,  in  the 

Sdwmd  said  county  of  Hertfordj  died,  leaving  issue  by  her  said  hus- 

^^^^^^  band,  the  said  Edward  Barker  the  father,  who  was  her  cmly 

hor  hiufaud,  son,  and  on  her  death  her  said  husband  and  the  said  Edward 

courte^of  Barker  the  grandfather  held  himself  in  of  the  third  part  of  the 

her  third  ^^^  advowson,  (the  reversion  whereof  originally  descended  to 

jijg^^gj^  the  said  Mary  from  her  said  father  Henry  KUligreWj)  and  be- 

theraof  de-  came  seised  thereof  for  his  life,  as  tenant  by  the  law  ofEnglandf 

Edwmd  and  the  reversion  thereof  then  and  there  descended  and  came 

£1^  ^  to  the  said  Edward  Barker  the  father,  as  son  and  heir  of  the 

nulier«  son  i       *•  • 

oiiiary.  Said  Maty:  and  the  said  Edward  Barker  the  father  then  and 
•^^■^  there  also  became  by  force  of  the  said  will  of  the  said  Juditkf 
frtherieiaed  seised  of  the  oue  third  part  of  the  said  advowson,  which  was  the 
^2^^^^  said  Judiih'Sf  in  gross,  by  itself,  to  him  and  the  heirs  of  his 
third  put,  in  body;  and  afterwards,  to  wit,  on  the  1st  day  of  November  in 
^  ^^  7^^  of  our  Lord  1747,  the  said  vicarage  became  vacant  by 
Yicant  by  the  death  of  the  said  JMn  Bomney^  which  sdd  avoidance  was 
^^J^^  ^  the  second  avoidance  of  the  said  vicarage,  after  the  death  of 
SdaToidance  the  said  Liuy  Killigrew  the  mother;  and  the  said  Edward 
^^^^  Barker  the  grandfather  afterwards,  and  during  the  vacancy  of 
Xucy  the  the  said  vicarage,  to  wic,  on  the  28th  day  of  November^  in  the 
?^ng  the  y®^  ^^^  aforesaid,  at  the  parish  aforesaid,  in  the  said  county 
Tacancy  Ed~  q[  Hertford^  died  so  seised  of  the  said  third  part  of  the  said  ad- 
the  grand-  vowson,  (the  reversion  whereof  expectant  as  aforesaid,  descend- 
^r" ^^^  ^  ^^  ^^  ^^  Henry  Killigrew  to  the  said  Mary  as  afoce- 
his  win,  and  said,)  having  first  duly  made  his  last  will  and  testament  in  writ- 
^^^^0^  ing^  and  appointed  Edward  Baddiffe^  Arthur  Badcl^^  and 
Edwrd  James  Whitechurch  the  younger,  executors  thereof;  upon  whose 
frther  aeiaed  death  the  Said  Edward  Barker  the  father  became  seised  6f  the 
in  ^  of  his  game  one  third  part  of  the  said  advowson ;  and  being  so  seised 
3iafy*adiird  thereof,  and  being  so  also  seised  in  form  aforesaid  of  the  said 
SS^ondf"*  other  third  part  of  the  said  advowson,  which  was  the  said 
«mt  ^  Juditii%  and  the  said  vicarage  being  so  vacant,  it  then  *  and 
PM^itlition  ^^^^  belonged  to  the  said  executors  of  the  said  Edward  Barker 
hdongodto   the  grandfather,  to  present  to  the  said  vicarage,   but  one 

tiw  ezeco- 

ten  of  JStfioani  Barker  tbegrtndiktber. 

[•384]  Caleb 
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Caleb  Lomax  usurping  on  the  said  executors,  presented  the  said      1790* 
Daniel  Bellamjf^  in  the  said  declaration  of  the  said  WiUiam     ^^^^^ 
ThraUf  John  Camper^  and  William  Lawrence  mentioned,  his      agpbut 
clerk  to  the  said  vicarage  so  being  vacaQt  as  aforesaid ;  who  on  of  Londo^ 
that  presentation  was  admitted,  instituted,  and  inducted  into  caUbLomax 
the  same,  in  the  time  of  his  said  late  majesty  King  George  the  ^np>°ff  <»« 
Second,  and  became  incumbent  thereof,  in  manner  and  form  as  sented" 
the  said  WiUiam  Tbrale^  John  Ckmper  and  WiUiam  Lawrence  ^^^^"^^ 
have  in  their  said  declaration  above  alleged;   and  the  said 
Daniel  so  being  such   incumbent,  afterwards,  to  wi^  on  the 
19th  day  o(  April  in  the  year  of  our  Lord  1751,  at  the  paridi 
aforesaid,  in  the  said  county  of  Hertford^  by  a  certain  inden- 
ture then  and  there  made  between  the  said  Edvoard  Barker^  Eduard 
the  father,  of  the  one  part,  and  one  Joseph  Pickerings  g^i^t.  of  fttber  mif- 
the  other  part,  (one  part  of  which  said  last  mentioned  tndeo-  ^^Bredacom. 

^       '   \         ■  mon  re- 

ture,  sealed  with  the  seal  of  the  said  Edward  Barker  the  fiither,  coTeiyoftha 
the  said  Edward  Barker  the  now  Defendant  brings  here  into  ^^  ^ 
Court,  the  date  whereof  is  the  day  and  year  last  aforesaid,)  the  -j^?  . 
said  Edward  Barker^  the  father,  for  the  consideration  of  a  cer-  judUh 
tain  sum  of  money  therein  mentioned  to  be  paid  to  him  by  the  ''^*''v*«h^ 
said  Joseph  Pickerings  did  bargain  and  sell  to  the  said  Joseph 
Pickering  the  two  third  parts  of  the  said  advowson,  which  were 
of' the  said  Mary  and  Judith^  to  have  and  to  hold  the  same  unto 
the  said  Joseph  Pickerings  from  the  day  of  the  date  of  that  in* 
denture,  for  one  year  from  thence  next  ensuing,  as  by  the  same 
indenture  more  fully  appears ;  by  virtue  whereof  the  said  Joseph 
Pickering  became  possessed  of  those  two  third  parts  of  the  said 
advowson  for  that  term,  and  being  so  possessed  thereof  and  the 
reversion  thereof  belonging  to  the  said  Edward  Barker  the 
fEUber,  afterwards,  to  wit,  on  the  £Oth  day  of  the  same  montk 
of  Aprils  in  the  year  of  our  Lord  1751,  at  the  parish  aforesaii^ 
in  the  said  county  of  Hertfords  by  a  certain  indenture  then  and 
there  made  between  the  said  Edward  Barker  the  &ther,  of  the 
first  part ;  the  said  Joseph  Pickering  of  the  second  part ;  and 
one  Joseph  Warner  of  the*  third  part ;  (one  part  of  which  said 
last  mentioned  indenture  sealed  with  the  seal  of  the  said  Edward 
Barkers  the  &ther,  the  said  Edward  Barker  the  now  Defend- 
ant brings  here  into  Court,  the  date  whereof  is  the  day  and 
year  last  aforesaid)  the  said  Edward  Barker  the  father  granted 
to  the  said  Joseph  Pickering  and  his  heirs,  the  same  two  third 
parts  of  the  said  advowson.  To  have  and  to  hold  the  same  unto    [  S85  ] 

the 
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1790.     the  said  Joseph  Pickering  and  his  heirs,   as  hj  the  said  last 
rJT^^     mentioned  indenture  more  fully  appears;  by  virtue  of  which 
against      said  last  mentioned  indenture  the  said  Joseph  Pickering  became 
of  LoNDo?.  ^^^  w^  seised  of  those  two  third  parts  of  the  said  advowson  in 
gross,  as  of  fee  and  right;  and  the  said  Joseph  Pickering  being 
so  seised  thereof  the  said  Joseph  Warner^  afterwards,  to  wit,  in 
fifteen  days  of  Easter^  in  Easter  term  in  the  24th  year  of  the 
reign  of  his  said  late  majesty  King  George  the  Second,  in  the 
court  of  his  said  late  majesty  of  the  Bench,  impleaded  the  said 
Joseph  Pickering,  in  a  plea  of  land,  of  those  two  third  parts  of  the 
said  advowson  by  a  certain  other  writ  of  his  said  late  majesty  king 
George  the  Second,  of  entry  sur  disseisin  en  le  post,  then  return- 
able in  the  same  court,  and  duly  returned ;  and  the  said  Joseph 
Warner  then  duly  appearing  in  the  said  court,  the  said  Joseph 
Pickering  in  the  court  of  his  said  late  majesty  king  George  the 
Second  of  the  bench  at  Westminster,  at  the  return  of  the  said 
writ,  came  and  vouched  thereof  to  warranty  the  said  Edward 
Barker  the  father,  who  was  then  present  in  the  same  court,  in  his 
proper  person,  and  freely  then  and  there  warranted  to  the  said 
Joseph  Pickering  the  said  two  third  parts  of  the  said  advowson, 
and  vouched  thereof  to  warranty    Edmund  Wilson,  who  was 
then  and  there  likewise  present  in  the  same  court,  in  his  proper 
person,  and  freely  warranted  to  the  said  Edward  Barker  the 
father  the  said  two  third  parts  of  the  said  advowson,  and  there- 
upon in  the  same  court  before  Sir  John  fVilles,  knight,  and  his 
companions,  then  justices  of  his  said  late  majesty  King  George 
the  Second  of  the  Bench  aforesaid,  in  the  same  Easter  term, 
such  proceedings  were  had  upon  the  said  last  mentioned  writ, 
that  it  was  considered  by  the  same  court  that  the  said  John 
Warner  should  recover  his  seisin  against  the  said  Joseph  Picker-- 
ing  of  the  same  two  third  parts  of  the  said  advowson,  and  that 
the  said  Joseph  Pickering  should  have  of  the  land  of  the  said 
Edward  Barker  the  father,  to  the  value,  &c. :  and  that  the 
said  Edward  Barker  the  father,  should  have  of  the  land  of  the 
said   Edmund  Wilson,   to   the   value,   &c.  and  that  the   said 
Edmund  Wilson  should  be  in  mercy,  &c.     Whereupon  the  said 
Joseph  Warner  prayed  the  writ  of  his  said  late  majesty  King 
George  the  Second,  to  be  directed  to  the  then  sheriff  of  the  said 
county  oi Hertford,  returnable  immediately,  to  cause  full  seisin 
of  the  same  two  third  parts  of  the  said  advowson  to  be  delivered 
to  him ;  which  writ  was  granted  to  him  returnable  in  the  same 

court; 
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court;  and  the  said sheriiF afterwards  in  the  same  term  return-      1790. 
ed  that  he  delivered  seisin  thereof  to  the  said  Joseph  Warner^  as     XhUli 
by  the  said  last  mentioned  writ  he  was  commanded ;  as  by  the      againu 
record  of  the  said  judgment  and  proceedings  in  the  said  court  ^f  Lokw^ 
of  our  said  lord  the  now  king  of  the  bench  here  remaining,  it 
more  fully  appears:  which  said  recovery  in  form  aforesaid  had, 
was  had  to  the  use  of  the  said  Edxeard  Barker  the  father  and  To  the  um 
his  heirs;  by  virtue  of  which  said  recovery  the  said  jBdawrd  ^^^^     *" 
Barker  the   father  became  and  was  seised  of  the  same   two 
third  parts  of  the  said  advowson,  in  gross,  by  itself,  as  of  fee 
and   right:    And  being  so  seised  thereof,  the  said   Edward 
Barker   the    father   afterwards,    to  wit,    on    the    1st  day  of 
October^  in  the  year  of  our  Lord  1751,  at  the  parish  aforesaid, 
in  the  said  county  of  Hertford^  by  a  certain  other  indenture  ConveTtnce 
then  and  there  made  between  the  said  Edward  Barker  tlie  sari^!!^ 
father  of  the  one  part,  and    Windmills   Crompton^  esq.    and  father  of  the 
James  Whitcchurch,  esq.  &c.  of  the  other  part,  (one  part  of  third  paru 
which  said  last  mentioned  indenture,  sealed  with  the  seal  of  the 
said  Edword  Barker  the  father,  the  said  Edward  Barker  the 
now  Defendant  brings  here  into  court,  the  date  whiereof  is  the 
day   and   year  last  aforesaid)  for  and  in  consideration  of  a 
certain  sum  of  money  therein  mentioned  to  be  paid  to  him 
by  the  said  Windmills  and  Jame§   Whitechwxhy  bargained  and 
sold  the  same  two  third  parts  of  the  said  advowson  to  the  said 
Windmills  and  James  Whitechurch  to  have  and   to  hold  the  totnistte% 
same  unto  the  said  Windmills^  and  the  said  James  Whitechurch^ 
from  the  day  next  before  the   day   of  the  date  of  the  said 
last  mentioned  indenture,  for  one  year  from  thence  next  ensu- 
ing, as  by  the  said  indenture  more  fully  appears;  by  virtue 
whereof  the   said   Windmills  and  James  Whitechurch  became 
possessed  of  those  two  third  parts  of  the  said  advowson  for  that 
term ;  and  being   so  possessed  thereof,  and  the  further  rever- 
sion tiiereof  belonging  to  the  said  Edward  Barker  the  father 
the  said  Edward  Barker  the  father  afterwards,  to  wit,  on  the 
2d  day  of  October ^  in  the  said  year  of  our  Lord  1751,  at  the 
parish  aforesaid  in  the  said  county  of  Hertford^  by  a  certain 
other  indenture  then  and  there  made  between  the  said  Edvard 
Barker  the  father  and  Anne  his  wife  of  the  first  part,  the 
said  James  Cook  of  the  second  part ;  and  the  said  Windmills  and 
James  Whitechurch  of  the  third  part;  (one  part  of  M'hich  said 
last  mentioned  indenture  sealed  with  the  seal  of  the  said  Edward 
VOL.  I.  IB  Barker 
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Barker  the  father,  the  said  Edward  Barker  the  now  Defendant 
brings  here  into  court,  the  date  whereof  is  the  day  and  year  last 
aforesaid)  for  the  consideration  therein  mentioned,  granted  to 
*ti)e  said  Windmills  and  James  Whitechurch^  the  same  two-third 
parts  of  the  said  advowson,  To  have  and  to  hold  the  same  unto 
the  said  WindmiUs  and  James  Whiteckurch  and  their  heirs,  to 
the  use  of  the  said  Edrcard  Barker  the  father  for  the  term  of 
his  life,  and  from  and  after  the  determination  of  that  estate,  to 
the  use  of  the  said  Windmills  and  James  Whiteckurch  and  their 
heirs  during  the  life  of  the  said  Edward  Barker  the  father,  to 
support  the  contingent  remainders  thereinafter  limited,  and  to 
preserve  the  same  from  being  defeated  and  destroyed,  and  from 
and  after  the  death  of  the  said  Edward  Barker  the  father,  to 
the  use  of  the  said  Anne  Barker  for  her  life,  and  from  and  after 
the  death  of  the  said  Anne  Barker^  to  the  use  of  all  and  every 
the  children  of  the  said  Edward  Barker  the  father  and  the  said 
Anne^  or  any  one  or  more  of  such  children,  in  such  parts,  shares 
and  proportions,  and  for  such  estate  and  ebtates,  and  subject  to 
such  provisoes,  conditions  and  limitations,  and  in  such  manner 
and  form  as  the  said  Edward  Barker  the  father,  by  any  writing 
or  writings  under  his  hand  and  seal  duly  executed  in  the  pre- 
sence of  two  witnesses,  or  by  his  last  will  and  testament  in 
writing  duly  executed  and  attested,  should  direct  and  appoint^ 
and  for  default  of  such  direction  and  appointment,  to  certain 
uses  in  the  said  last-mentioned  indenture  mentioned,  as  by 
the  same  indenture  more  fully  appears :  By  virtue  of  which  said 
last-mentioned  indenture,  the  said  Edward  Barker  the  father 
became  seised  of  the  same  two-third  parts  of  the  said  advowson 
in  gross  by  itself  as  of  freehold  and  right  for  his  life,  the  se-> 
▼eral  remainders  and  reversions  thereof  respectively  belonging 
as  in  the  said  last-mentioned  indenture  is  for  that  purpose  li'- 
mited  and  declared :  And  the  said  Edward  Barker  the  father 
being  so  seised  thereof,  and  the  several  remainders  and  rever- 
sion  thereof  respectively  belonging  as  aforesaid,  the  said  Ed' 
trard  Barker  the  father  afterwards,  to  wit,  on  the  20th  day  of 
JunCf  in  the  year  of  our  Lord  1759,  at  the  parish  aforesaid,  in 
the  county  of  Hertford^  by  a  certain  indenture  then  and  there 
made  between  the  said  Edward  Barker  the  father,  under  the 
hand  and  seal  of  the  said  Edward  Barker  the  father,  and  duly 
executed  by  the  said  Edward  Barker  the  father,  in  the  presence 
of  two  witnesses,  of  the  one  part,  and  one  Henry  Barker,  Esq. 

of 
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of  the  other  part  (one  part  of  which  said  last-mentioned  inden-      1 790. 
ture  sealed  with  the  seal  of  the  said  Edward  Barker  the  father.     Z. 

'         TH&AtS 

the  said  Edward  Barker  the  now  Defendant  brings  here  into  agamtt 
court,  the  day  whereof  is  the  day  and  year  last  aforesaid),  ♦for  ^l^^?. 
the  considerations  therein  mentioned,  did  direct  and  appoint  r  «3S8  l 
the  same  two-third  parts  of  the  said  advowson  from  and  after  Appoint- 
the  several  deceases  of  the  said  Edward  Barker  the  father,  and  ""^^^'^ 
Anne  his  wife,  unto  the  said  Edward  Barker  the  now  Defendant,  the  father,  of 
and  his  heirs,  to  hold  the  same  from  and  immediately  after  the  |hfrd"**Jr**" 
death  of  the  said  Edward  Barker  the  father  and  the  said  Anne^  to  the  use  of 

Edward. 

and  the  survivor  of  them,  unto  the  said  Edward  Barker  the  now  jBarier  bis 
Defendant  and  his  heirs,  as  by  the  same  indenture  more  fully  'o"*thep«. 
appears ;  by  virtue  of  which  said  last-mentioned  indenture,  the  fee. 
said  Edward Barkerihe  now  Defendant  became  seised  of  the  ByTfrtucof 
reversion  of  the  same  two-third  parts  of  the  said  advowson,  in  ward  Barker 
gross  by  itself,  as  of  fee  and  right;  and  the  said  Edward  Barker  *^®  ^!^( 
the  now  Defendant  being  so  seised  thereof,  the  said  Edward  the  rever- 
Barker  the  father  afterwards,  to  wit,  on  the  1st  day  of  January ^  "°"' 
in  the  year  of  our  Lord  1761,  at  the  parish  aforesaid,  in  the  Edward 
said  county  of  Hertford^  died  so  seised  of  the  same  two-third  ?"/*^  ^ 
parts  of  the  said  advowson,  upon  whose  death  the  said  Anne  ^^^  ^^^ 
Barker  became  seised  of  the  same  two-third  parts  of  the  said  wifesdtad 
advowson,  in  gross  by  itself,  as  of  freehold  and  right  for  her 
life ;  and  the  said  Anne  Barker  being  so  seised  thereof,  and  the 
said  Edward  Barker  the  now  Defendant  being  so  seised  of  the 
reversion  thereof  as  aforesaid,  afterwards  to  wit,  on  the  27th 
day  of  Januaiyf  in  the  year  of  our  Lord  1779)  by  a  certain  in- 
denture then  and  there  made  between  the  said  Anne  of  the  one  ConTey«Be« 
part,  and  the  Rev.  John  Lockman^  D.D.  of  the  other  part  (one       ^' 
part  of  which  said  last-mentioned  indenture,  sealed  with  the 
seal  of  the  said  Anne  Barker^  the  said  Edward  Barker  the  now 
Defendant,  brings  here  into  court,  the  date  whereof  is  the  day 
and  year  last  aforesaid),  the  said  Anne  Barker  for  a  certain  sum 
of  money  therein  mentioned  to  be  paid  to  her  by  the  said  John 
Lockman^  did  grant,  bargain  and  sell  the  same  two-third  parts 
of  the  said  advowson  unto  the  said  John  Lockman^  to  have  and 
to  hold  the  same  unto  the  said  John  Lockman^  from  the  day 
next  before  the  day  of  the  date  of  that  indenture,  for  one  year 
from  thence  next  ensuing,  as  by  the  same  indenture  more  fully 
appears ;  by  virtue  whereof  the  said  John  Lockman  became  pos- 
sessed of  the  said  two-third  parts  of  the  said  advowson  for  that 

£  £  2  term ; 
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1790*     term;  and  the  said  John  Lockman  being  so  possessed  thereof^ 

^]^^][^     the  said  Anne  afterwards,  to  wit,  on  the  28th  day  oi  January^  in 

against     the  year  of  our  Lord  1779,  at  the  parish  aforesaid  in  the  county 

ofLoNiKM^  o^  Ha-tfordi  by  a  certain  other  indenture  then  and  there  made 

[  389  1    ^^^^^^^  the  Said  Anne  of  the  first  part,  the  said  Edward  Barker^ 

the  now  Defendant,  of  the  second  part,  and  the  said  John  Lock- 

man  of  the  third  part  (one  part  of  which  said  last-mentioned 

indenture  sealed  with  the  seal  of  the  said  Anne  Barker^  the  said 

Jarite^'the'  -Erfward  Barker  the  now  Defendant,  brings  here  into  court  the 

Defendant,    date  whereof  is  the  day  and  year  last  aforesaid),  for  the  consi- 

to  the  use  of  derations  therein  mentioned,  granted  the  same  two-third  parts 

Mdward       q{  |.Jjq  gjjj  J  advowsou  to  the  said  John  Lockman  and  his  heirs,  to 

Jjorker  toe 

Defendant     have  and  to  hold  the  same  unto  the  said  John  Lockman  and  his 

*°  **'  heirs,  in  trust  for  the  said  Edward  Barker  the  now  Defendant, 

and  his  heirs,  as  by  that  indenture  more  fully  appears ;  by  virtue 

whereof  the  said  Edward  Barker,  the  now  Defendant  became 

and  was  seised  of  and  in  the  said  two-third  parts  of  the  said 

advowsouj  in  gross  by  itself,  as  of  fee  and  right :    And  the  said 

Edward  Barker  the  now  Defendant  being  so  seised  thereof,  the 

Death  of      said  vicarage  became  vacant  by  the  death  of  the  said  Daniel 

^^'      Bellamy^  as  the  said  William  Thrale,  John  Cawper  and  WiUiam 

Lawrence,  have  in  their  said  declaration  above  alleged,  which 

said  avoidance  is  the  third  avoidance  of  the  said  vicarage  after 

Third  avoid-  the  death  of  the  said  Lucy  Killigrew  the  mother,  whereupon  it 

thrdeath^of  ^^^  ^"^  there  belonged,  and  still  belongs  to  the  said  Edward 

Lucyxuu-   Barker  the  now  Defendant  to  present  a  fit  person  to  the  said 

mother.        vicaragc ;  and  this  the  said  Edward  Barker  the  now  Defendant 

is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  Wil* 

Ham  Thrale,  John  Cowper  and  William  Lawrence,  ought  to  have 

or  maintain  their  said  action  against  him,  together  with  his 

damages,  according  to  the  form  of  the  statutes  in  tl^at  case  made 

and  provided,  and  a  writ  to  the  bishop,  &c." 

The  second  plea  of  Edward  Barker  the  Defendant  was  the 

same  as  the  first,  till  it  came  to  the  devise  of  Henry  Killigrew, 

Devise  by     which  was  thus  Stated  :  "and  thereby  devised  the  said  advowson 

^mlTohis    ^^  ^^  Killigrew  his  then  wife  for  her  life,  and  from  and  after 

daughters  as  her  decease,  he  devised  the  same  to  the  heir  male  of  him  the 

tpnunlo  in 

common.      Said  Henry  Killigrew,  upon  the  body  of  the  said  Lucy  Killigrew 
begotten  or  to  be  begotten,  and  to  his  heirs  and  assigns,  and  for 
want  of  such  issue,  to  all  and  every  the  daughter  and  daughters 
of  the  said  Henry  KiUigrew,  upon  the  body  of  the  said  Lucy  be- 
gotten 
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gotten  or  to  be  begotten,  and  to  her  or  their  heir  or  heirs  and      1790. 

assigns  for  ever,  as  tenants  in  common,  if  more  than  one,  and     z, 

not  as  joint-tenants;  and  afterwards,  to  wit,  on  the  27th  day  of     against 
December,  in  the  year  of  our  Lord  1712,  at  the  parish  aforesaid,   2?Lcwdw 
in  the  said  county  of  Hertford,  died  so  seised  of  and  in  the  said  Death  of 
advowson,  without  leaving  issue  male  of  his  body,  and  leaving  ^^^^^ 
the  said  Lucy  Killigrexv,  and  three  daughters  of  him  the  said    [  390  ] 
Hiwy  KiUigrew,  begotten  on  the  body  of  the  same  hucy,  to 
wit,   Lucy  KiUigrew,  Mary  and  Judith  him  surviving,' upon 
whose  death  the  said  Lucy  Killigrew  the  mother,  by  virtue  of 
the  said  last-mentioned  devise,  became  and  was  seised  of  the 
said  advowson,  in  gross  by  itself,  as  of  freehold  and  right,  for 
the  term  of  her  life,  the  remainder  thereof  belonging  to  the  said 
Lucy  Killigrew  the  daughter,  Mary  And  Judith g   and  the  said  J^^^ 
Lucy  KiUigrem  the  mother,  being  so  seised  of  the  said  advowson,  Lucy,  Mary 
for  the  term  of  her  life  as  aforesaid,  and  the  remainder  thereof  "***  •^»«'«^« 
belonging  to  the  said  Lucy^  Maty  and  Judith  the  daughters  and  ^^*cyKUiu 
their  heirs,  in  form  aforesaid,  and  the  said  John  Fothergill  so  mother  seb- 
being  incumbent  of  the  said  vicarage  afterwards,  to  wit,  on  the  ^ 

tBth  doy  oi  August,  in  the  year  of  our  Lord  1716,  at  the  parish 
aforesaid,  in  the  said  county  of  Hertford,  by  a  certain  indenture 
of  five  parts,  then  and  there  made  between  one  James  Cook,  Esq. 
of  the  first  part,  the  said  Lucy  Killigrew  the  mother  of  the  se- 
cond part,  the  said  Lucy  Killigrew  the  daughter  of  the  third 
part,  Martin  Killigrew,  Esq.  and  Samuel  Diggle,  Gent,  of  the 
fourth  part,  and  William  Grimston,  Esq.  and  James  Jennings,  Esq.  ^y  •  Mttl«- 
of  the  fifth  part  (one  part  of  which  said  last-mentioned  inden-  on  the  mar- 
ture,  scaled  with  the  several  seals  of  the  said  Lucy  the  mother,  "^^  ^^    , 
and  Lucy  the  daughter,  the  said  Edward  Barker  the  now  De-  with  Lucy 
fendant  brings  here  into  court,  the  date  whereof  is  the  day  and  J^^   "^ 
year  last  aforesaid),  they  the  said  Lucy  Killigrew  the  mother  and 
Lua/ Killigrew  the  daughter,  for  and  in  consideration  of  a  mar- 
riage intended  then  shortly  to  be  had  and  solemnized  between 
the  said  James  Cook  and  the  said  Lucy  Killigrew  the  daughter, 
and  for  and  in  consideration  of  a  certain  sum  of  money  by  the 
said  WiUiam  Grimston  and  James  Jennings,  to  the  said  Lucy  Kil-^  Reversion  of 
ligrew  the  mother  and  Lwy  Killigrew  the  daughter  in  hand  ofWad? 


Towson 


paid,  did,  and  each  of  them  did  grant  the  one-third  part  of  the 

said  advowson  (the  remainder  whereof  expectant  on  the  said  ^io°g>°gto 

life  estatie  of  the  said  Lucy  Killigrew  the  mother  belonged  to  daughter 

the  said  Ijuey  Killigrew  the  daughter  as  aforesaid),  unto  the  f,![^[|^^^ 

said  the  use  of 
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said  William  Grimston  and  James  Jennings^  and  their  heirs,  to 
hold  the  same  unto  the  said  William  Grimston  and  James  Jen^ 
nings^  and  their  heirs,  to  the  several  uses  hereafter  mentioned, 
that  is  to  sayi  to  the  use  of  the  said  Lucy  Killigrew  the  mother 
for  life,  and  from  and  lifter  her  decease,  to  the  use  of  the  said 
James  Cook  for  life  without  impeachment  of  waste,  and  from 
and  after  the  decease  of  the  said  James  Cook^  to  the  use  of  the 
said  Lucy  Killigrew  the  daughter,  for  her  life,  and  immediately 
*from*and  after  the  determination  of  the  said  estates,  to  the  use 
of  the  said  WiUiam  Grimston  and  James  Jennings  and  their  heirs, 
for  and  during  the  lives  of  the  said  James  Cook  and  Lucy  KHU' 
grew  t|he  daughter,  and  the  longer  liver  of  them,  to  support  the 
contingent  remainders  therein  after  limited,  and  to  preserve  the 
same  from  being  defeated  and  destroyed;  and  from  and  after  the 
decease  of  the  survivor  of  them,  the  said  James  Cook  and  Lucy 
Killigrew  the  daughter,  to  the  use  and  behoof  of  the  sons  and 
daughters  of  the  said  James  Cook  on  the  body  of  the  said  Lucy 
Killigrew  the  daughter  lawfully  to  be  begotten,  in  such  succe$- 
sion  and  for  such  estates  as  in  the  said  indenture  is  for  that  pur- 
pose limited ;  and  for  default  of  such  issue  to  the  use  and  be- 
hoof of  the  said  James  Cook  and  his  heirs,  as  by  the  said  last 
mentioned  indenture  more  fully  appears :  And  the  said  Edward 
Barker  the  now  Defendant  further  saith,  that  the  said  in- 
tended marriage  between  the  said  James  Cook  and  the  said 
Ijucy  the  daughter,  afterwards  to  wit,  on  the  29th  day  of 
August  in  the  year  of  our  Lord  1716  at  the  parish  aforesaid, 
in  the  said  county  of  Hertford,  took  efiect,  and  that  by  virtue 
of  the  said  indenture  the  said  Lucy  Killigrew  the  mother  be- 
came seised  in  gross  by  itself  as  of  freehold  and  right  for  the 
term  of  her  life,  of  and  in  the  same  one  third  part  of  the.  said 
advowson,  the  several  remainders  and  reversion  thereof  respec- 
tively belonging  as  in  the  said  last  mentioned  indenture  is  for. 
that  purpose  limited  and  declared;  and  being  so  thereof  seised, 
and  the  several  remainders  and  reversion  thereof  respectively 
belonging  as  aforesaid,  and  the  said  Lucy  Killigrew  the  mother 
being  also  so  seised  of  the  said  other  two  third  parts  of  the  said 
advowson  as  aforesaid,  and  tlie  said  Mary  and  Judith  being  so 
respectively  seised  of  and  in  their  said  respective  remainders 
of  their  said  respective  third  parts  of  the  said  advowson  as 
idbresaid,  the  said  Maty  afterwards,  to  wit,  on  the  3d  day  of 
February  in  the  year  of  our  Lord  1 726,  at  the  parish  aforesaid 

in 
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in  the  said  county  of  Hertford^  took  to  husband  the  said  Ed-     1790. 

icard  Barker  the  grandfather,  whereby  the  said  Edward  Barker     Z 

the  grandfather  and  Mary  his  wife,  in  right  of  the  said  Mary^     against 
became  and  were  seised  in  gross  by  itself  ns  of  fee  and  right,  of  ©f  Lmjtok* 
and  in  the  said  remainder  of  the  said  Marj/^  of  and  in  the  said  Mamage 
one  third  part  which  was  the  said  Maryh ;  and  being  so  seised  ^/^^^"jjg 
thereof,  and  the  said  Ijucy  tlie  mother  being  so  seised  of  the  daughter 
whole  of  the  said  advowson  as  aforesaid,  the  said  vicarage  after-  j^arii^the 
wards  and  in  the  life-time  of  the  said  Lucy  the  mother,  to  wit,  grandfather. 
on  the  first  day  of  October  in  the  year  of  our  Lord  1728,  at  the 
parish  aforesaid,  became  vacant  by  the  death  of  the  said  John    [  392  ] 
Fothergills  whereupon  it  then  and  there  belonged  to  the  said  Death  of 
Loicy  Killigrew  the  mother  to  present  to  the  said  vicarage  so  i^otfurgiu. 
being  vacant;  but  one  Caleb  LomaXy  usurping  on  the  title  of  the  o/i^bLo* 
said  Lucy  Killisn'em  the  mother  to  the  said  advowson,  presented  ^"^"^^^ 
one  John  Romney  his  clerk  to  the  said  vicarage  so  being  vacant,  mother,  by 
who  on  that  presentation  was  admitted,  instituted,  and  inducted  5eo^!^^ 
into  the  same  in  the  time  of  his  said  late  majesty  king  George 
the  Second,  and  became  incumbent  thereof:  and  the  said  John 
Bomney  so  being  such  incumbent,  and  the  said  Lucy  Killigrew 
the  mother  so  being  seised  of  the  said  advowson  as  aforesaid, 
the  said  Lucy  the  mother  afterwards,  to  wit,  on  the  lOih  day  of 
September  in  the  year  of  our  Lord  1 729,  at  the  parish  afore- 
said died  so  seised  of  the  said  advowson,  upon  whose  death  the  Death  of 
^aid  James  Cook  became  seised  in  gross  by  itself  as  of  freehold  mother.  * 
and  right  for  his  life,  of  one  third  part  of  the  said  advowson, 
and  the  said  Edward  /^ani-^r  the  grandfather  and  Maryh\%  wife, 
in  right  of  the  said  Mary^  became  and  were  seised  in  gross  by 
itself  as  of  fee  and  right  of  one  other  third  part  of  the  said  ad- 
vowson, and  the  said  Judith  Killigrew  became  seised  in  gross  by 
itself  as  of  fee  and  right  of  the  other  one  third  part  of  the  said 
advowson ;  and  being  so  respectively  seised,  and  the  said  John 
Bomney  so  being  incumbent  as  aforesaid,  the  said  vicarage  after- 
wards, to  wit,  on  the  28th  day  of  June  in  the  year  of  our  Lord 
1730,  became  vacant  by  the  resignation  of  the  said  John  Bom-  Resignation 
ney^  whereupon  it  then  and  there  belonged  to  the  said  James  °  ^^^*^'**'^' 
Cook,  Edward  Barker  the  grandfather  and  Mary  his  wife,  in 
right  of  the  said  Mary  and  Judith^  to  present  a  fit  person  to 
the  said  vicarage  being  so  vacant,  but  his  said  late  majesty  king  Usurpation 
George  the  Second,  usurping  upon  the  title  of  the  said  James  ^  J^^^ 
Cook^  Edward  Barker  the  grandfather  and  Mary  his  wife,  and  ingAomiif^. 

Judith 
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Fraudulent 
resignation 
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without  no- 
tice to  the 
co-parce- 
neri. 


Judith  KiUigreWf  presented  the  said  John  Romnetf  to  the  said 
vicarage  so  being  vacant,  who  on  that  presentation  was  admit- 
ted, instituted,  and  inducted  into  the  same  in  the  time  of  his 
said  late  majesty  King  George  the  Second,  and  became  incum- 
bent thereof,  &c." 

The  remaining  part  of  this  plea  was  nearly  the  same  as  the 
first,  the  only  variation  arising  from  the  daughters  of  Henry 
Killigrem  being  stated  to  be  tenants  in  common. 

The  third  plea  was  also  similar  to  the  first;  it  stated  a  descent 
of  the  advowson  to  the  daughters  of  Henry  Killigrevi  in  copar- 
cenary, and  also  that  on  the  resignation  otRomney^  James  Cook^ 
Edward  Barker  the  grandfather  and  Judith  KiliigreVDy  did  not 
agree  to  present,  &c.  but  it  concluded  with  a  traverse,  *^  without 
this,  that  the  said  Caleb  Lomax  the  father,  in  the  said  declara- 
tion of  the  said  William  Thrale^  John  Camper^  and  William 
Lawrence,  mentioned  deceaseil,  was  in  his  life-time  seised  of 
the  said  advowson  of  the  said  vicarage  in  manner  and  form  as 
the  said  JVilliam  Thrale,  John  Cosher,  and  William  Lavcrence, 
have  in  their  said  declaration  above  alleged,  and  this  the  said 
Edward  Barker  is  ready  to  verify,  &c." 

The  fourth  plea  was  also  the  same  as  the  first  as  far  as  the 
resignation  of  Romney,  but  went  on  as  follows;  ^*  which  said 
resignation  was  fraudulently  made  by  the  said  John  Romncy 
without  any  notice  given  by  the  said  John  Romney  thereof  to  the 
said  James  Cook  and  Lttcy  his  wife,  Edward  Barker  the  grand- 
father and  Mary  his  wife,  and  Judith  Killigrem,  or  to  any  of 
them  in  that  behalf:  and  thereupon  his  said  late  majesty  King 
George  the  Second,  usurping  upon  the  said  James  Cook  and  Lucy 
his  wife,  Edward  Barker  the  grandfather  and  Mary  his  wife, 
and  Judith,  before  they  or  any  of  them  had  notice  of  the  said 
vacancy,  presented  the  said  John  Romney  to  the  said  vicarage  so 
being  vacant,  who  on  that  presentation  and  before  the  said 
James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather 
and  Mary  his  wife,  and  Judith,  or  any  of  them  had  notice  of 
the  same  vacancy,  was  admitted,  instituted,  and  inducted  into 
the  same  in  the  time  of  his  said  late  majesty  King  George  the 
Second,  and  becanue  incumbent  thereof,  &c." 

It  then  went  on  like  the  first  plea,  to  the  death  of  Edward 
Barker  the  grandfather,  during  the  vacancy  occasioned  by  the 
death  of  Romney,  his  appointing  executors  of  his  will,  and 
Edward  Barker  the  father  being  seised  of  the  two  third  parts  of 

Maty 
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Mury  his  mother,  and  Judith  KUligrew;  after  which  it  stated,      1790. 

"  because  the  said  James  Cook^  Edward  Barker  the  grandfather,      -; 

and  Edward  Barker  the  father  did  not  in  the  life-time  of  the  agpmtt 
said  Edward  Barker  the  grandfather,  and  the  said  James  Cookf  ^£0^^ 
Edward  Radcliffe,  Arthur  Radcliffey  and  James  Whitechurchy 
and  Edward  Barker  the  father  did  not  after  the  death  of  the  said 
Edward  Barker  the  grandfather,  after  the  said  vacancy,  agree 
among  themselves  to  present  jointly  a  fit  person  to  the  said 
vicarage,  it  then  and  there  belonged  to  the  said  James  Cook  to 
present  a  fit  person  to  the  said  vicarage,  but  one  Caleb  Lomax 
usurping  on  the  said  James  Cook  presented  the  said  Daniel 
Bellamy^  Sgc!* 

The  remaining  part  of  this  plea  was  the  same  as  the  first. 

B£plication  and  judgment  in  the  usual  form  against  the  bishop 
and  the  clerk. 

Bcplication  to  the  first  plea  of  the  defendant  Edward  Barker.    [  594  ] 

<^  That  after  the  death  of  the  said  Henry  KiUigrew^  the  said  After  the 
Lucy  Killigrew  the  mother  being  so  seised  of  the  said  advowson  HewnrtOi- 
in  frross  by  itself  as  of  freehold  and  right  for  her  life,  by  virtue  8r«^*  Lucy 
of  the  said  devise  of  the  said  Henry  Killigrew^  and  the  reversion  mother 
thereof  belonging  to  the  said  Eucy^  Mary^  and  Judith  the  daugh-  |f*°*^  ^^ 
ters,  as  in  that  plea  is  mentioned,  she  the  said  Lucy  Killigrew,  tationtoOi. 
the  mother  on  the  first  day  of  January  in  the  year  of  our  ^^  grand- 
Lord  1715,  at  the  parish  aforesaid  in  the  county  aforesaid,  by  &therof 
her  certain  writing  then  and  there  made  and  sealed  with  her  in  the  de- 
seal,  for  the  considerations  therein  mentioned,  gave,  granted,  c^an^o" 
and  conveyed  to  the  said  Caleb  Lomax  the  grandfather  of  the 
said  Caleb  Lomax  the  son  in  the  said  declaration  mentioned, 
the  first  and  next  advowson,  donation,  nomination,  presentation, 
and  free  disposition  of  the  said  vicarage  of  the  church  of  Saint 
Stepheris  near  SaitU  Alban^s  aforesaid,  whensoever  and  howso- 
ever the  same  should  first  and  next  thereafter  happen  to  become 
vacant;  by  virtue  whereof  the  said  Caleb  Lomax  the  grandfather 
was  possessed  of  the  advowson  of  the  said  vicarage,  for  the  first 
and  next  avoidance  thereof;  and  the  said  Caleb  Lomax  the  grand- 
father being  so  possessed  thereof,  afterwards  and  during  the  life- 
time of  the  said  Lucy  Killigrew  the  mother,  to  wit,  on  the  first 
day  of  October  in  the  year  of  our  Lord  1728,  the  said  vicarage  Death  of 
became  vacant  by  the  death  of  the  said  Johfi  Fothergillj  which  ^^*^^&^' 
said  avoidance  was  the  first  and  next  avoidance  of  the  said  vicar- 
age after  the  said  grant,  whereupon  it  then  and  there  belonged  to 

the 
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1790.     the  said  Caleb  Lomax  the  grandfather,  to  present  a  fit  person  to 

^  the  said  vicarage  so  being  vacant  upon  such  first  avoidance,  who 

agnhut      thereupon  presented  the  said  John  Romney  liis  clerk  to  the  said 

«f  LoMoox^  vicarage  so  being  vacant,  who  on  that  presentation  was  admit- 

ted,  instituted,  and  inducted  into  the  same  in  the  time  of  peace, 

the  grand-     in  the  time  of  his  late  majesty  George  the  Second,  late  king  of 

MD^  A^  ^^^  Britain^  and  became  incumbent  thereof;  and  the  said 

^^'  John  Bomney  so  being  such  incumbent,  and  the  said  reversion 

of  and  in  the  said  advowson  belonging  to  James  Cook^  (who  had 

intermarried  with  the  said  Lucy  the  daughter,)  and  Lucy  the 

daughter  in  right  of  the  said  Lucy  the  daughter,  Edward  Bar" 

Ar^r  the  grandfather  (who  had  intermarried  with  the  saidilfary), 

and  the  said  Mary  in  right  of  the  said  Mary  and  Judith  Killi^ 

greWy  afterwards,  to  wit,  on  the  1 0th  day  of  September  in  the 

year  of  our  Lord  1729>  at  the  parish  aforesaid  in  the  county 

Detth  of      aforesaid,  she  the  said  Lucy  Killigrew  the  mother  died  so  seised 

moSer?*      ^^  ^^  ®*^^  advowson  for  the  term  of  her  life  as  aforesaid ;  upon 

£  395  ]   whose  death  the  said  James  Cook  and  Lucy  his  wife  in  right  of 

the  said  lAicy^  the  said  Edward  Barker  the  grandfather  and 

Mary  his  wife  in  right  of  the  said  Marify  and  the  said  Judith 

Killigrew  then  and  there  became  and  were  seised  of  the  said 

advowson  in  gross  by  itself,  as  of  fee  and  right  in  coparcenary; 

and  the  said  JbAn  Bomney  so  being  incumbent  as  aforesaid,  the 

said  vicarage  afterwards,  to  wit,  on  the  8th  day  of  June  in  the 

year  of  our  Lord  1730,  became  vacant  by  the  resignation  of 

Fnudoient    the  said  John  Bomney ^  which  said  resignation  was  fraudulently 

ci  Immi^    made  by  the  said  John  Bomney  without  any  notice  given  by  the 

^^01°^    said  John  Bomney  thereof  to  the  said  James  Cook  and  Lucy  his 

«oparce-       wife,  Edword  Barker  the  grandfather  and  Mary  his  wife,  and 

°^^  Judith  KilligreWf  or  any,  or  either  of  them  in  that  behalf;  and 

Uiurpation    thereupon  his  said  late  majesty,  usurping  upon  the  said  James 

bypmoit-'  Cook  and  Zrtiry  his  wife,  Edward  Barker  the  grandfather  and 

mgRomney,  Mary  his  wife,  and  Judith,  and  before  they  or  either  of  them 

had  notice  of  the  same  vacancy  of  the  said  vicarage,  presented 

the  said  John  Bomney  to  the  said  vicarage  so  being  vacant,  who 

by  which       ^^  ^^^  presentation  was  admitted,  instituted,  and  inducted  into 

fraudulent     the  same  in  the  time  of  his  said  late  majesty  king  George  the  Se* 

^TSom^,   cond,  and  became  incumbent  thereof:   By  reason  of  which  said 

the  copar-     firaudulent  resignation  so  made  by  the  said  John  Bomney  as  afore- 

presented      said,  and  the  said  usurpation  of  his  said  late  majesty,  the  said 

^ttto^praT  J^ff^*  (^^^  And  Zffft^his  wife,  Edward  Barker  the  grandfather  ami 

Mary 
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Mary  his  wife,  and  Judithj  were  prevented  from  agreeing  among     1790. 

themselves  to  present  a  fit  person  to  the  said  vicarage  upon  tliat     IT 

racancy,  as  they  would  otherwise  have  done ;  and  the  said  John     agmnst 
Bomney  so  being  such  incumbent  afterwards,  to  wit,  in  Michael^  ^lwooi? 
mas  Term,  in  the  5tb  year  of  the  reign  of  his  late  majesty  King 
George  the  Second,  late  king  of  Great  Britain,  ^c.  in  the  court 
of  his  said  late  majesty,  before  Robert  Eyre,  Robert  Price,  Alex^ 
ander  Denton,  and  John  Fortescue,  all  and  then  his  said  majesty's 
justices,  and  other  faithful  subjects  of  his  said  late  majesty  then 
present,  a  certain^n^  Kas  levied  between  the  said  Caleb  Lomax  Fine  lerkd 
the  grandfather.  Plaintiff,  and  the  said  James  Cook  and  Uicy  his  ^  ^*  ®^ 
wife,  Edward  Barker  the  grandfather  and  Mary  his  wife,  and 
Judith  KUligrew,  deforceants,  of  the  said  advowson,  whereof  a 
plea  of  covenant  had  been  summoned  between  them  in  the  same 
court,  namely,  that  the  said  James  Cook  and  Lucy  his  wife,  Ed^ 
ward  Barker  the  grandfather  and  Maty  his  wife,  and  Judith  Surcogm-^ 
KilligreWj  acknowledged  the  said  advowson  to  be  the  right  of  ^^!^^^ 
the  said  Caleb  Lomax  the  grandfather,  as  the  same  which  the  <^  t^ 
said  Caleb  Lomax  the  grandfather  had  of  the  gift  of  the  said 
James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather    [  396  ^ 
and  Mary  his  wife,  and  Judith  Killigrem,  and  they  remitted 
and  quit  claimed  the  same  from  the  said  James  Cook  and  Lucy 
his  wife  and  their  heirs,  Edward  Barker  the  grandfather  and 
Mary  his  wife  and  their  heirs,  and  Judith  Killigrew  and  her 
heirs,  to  the  said  Caleb  Lomax  the  grandfather  and  his  heirs ; 
and  the  said  James  Cook  and  Lucy  his  wife,  Edward  Barker  the 
grandfather  and  Maty  his  wife,  and  Judith  Killigrew,  granted 
for  themselves  and  their  heirs  respectively,  that  they  would 
warrant  to  the  said  Caleb  Lomax  the  grandfather  and  bis  heirs^ 
the  said  advowson  against  them  the  said  James  Cook  and  Lucy 
his  wife,  Edward  Barker  the  grandfather  and  Mary  bis  wife,  and 
Judith  Killigrew  and  their  respective  heirs  for  ever,  as  by  the 
said  fine  remaining  of  record  in  the  oourt  of  our  lord  the  now 
king  of  the  bench  here,  more  fully  appears:   Which  said  fine  To  the  um 
so  as  aforesaid  had  and  levied,  was  had  and  levied  to  the  use  of  i^omax  (be 
the  said  Caleb  Lomax  the  grandfather  and  his  heirs  for  ever;  ^nn<i&Uier 
whereby  the  said  Caleb  Lomax  the  grandfather  became  and  was 
seised  of  and  in  the  said  advowson  in  gross  by  itself^   as  of  fee 
and  right :  And  the  said  Caleb  Lomax  the  grandfather  being  so  His  death.  "' 
seised  of  the  said  advowson  of  the  said  vicarage  as  aforesaid,  af- 
terwards died  seised  of  his  said  estate  therein,  upon  whose  death 

the 
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1790.     ^h®  advowson  of  the  vicarage  descended  to  Caleb  LoTnax  the  fa« 
— ■      ther  of  the  said  Caleb  Lomax  the  son  in  the  said  declaration  men- 

XHRALE 

agairui      tioned,  as  the  son  and  heir  of  the  said  Caleb  Lomax  the  grand- 
S^LwDON*  father ;   whereby  the  said  Caleb  Lomax  the  father  was  seised  of 
the  said  advowson  as  in  gross  by  itself,  as  of  fee  and  right;  and 
being  so  seised  thereof,  afterwards  and  after  the  death  of  the 
said  Caleb  Lomax  the  grandfather,  to  wit,  on  the  first  day  of  No» 
vember  in  the  year  of  our  Lord  1747)  the  said  vicarage  became 
Death  of      vacant  by  the  death  of  the  said  John  Romney,  whereby  it  then 
^^'      and  there  belonged  to  the  said  Caleb  Lomax  the  father  to  pre- 
cue6  Xo-     sent  a  fit  person  to  the  said  vicarage,  and  the  said  Caleb  Lomax 
therpr^nt-  ^^  father  accordingly  presented  the  said  Daniel  Bellamy  his 
ed  Bellamy,  clerk  tothe  said  vicarage  so  being  vacant,  who  on  that  present- 
ation was  admitted,  instituted,  and  inducted  into  the  same  in  the 
time  of  peace  in  the  time  of  his  said  late  majesty  King  George 
the  Second,  and  became  incumbent  thereof  in  manner  and  form 
as  the  said  William  Thrale^  John  Cowpef-j  and  William  Lawrence 
Traverse       bave  in  their  said  declaration  above  alleged ;   Without  this,  thai 
resi^  natbn    ^P^^  ^^  ^^^^  avoidance  so  made  by  the  resignation  of  the  said  John 
of  Ramney,   Romney,  it  then  and  there  belonged  to  the  said  James  Cook  to 
to  Jamn      present  ^ajtt  person  to  the  said  vicarage^  in  manner  and  fot^m  as 
Coo*  u»  pre-  iJig  said  Edward  hath  in  and  by  his  said  plea  by  himjirst  above 

pleaded  in  bar  in  that  behalf  alleged^  ^c. 
[  *S97  ]       The  replication  to  the  second  plea  was  as  follows; — 

And  the  said  Willtam  Thrale^  John  Camper^  and  William  Law^ 

rence^  as  to  the  said  plea  of  the  said  Edward  by  him  secondly 

above  pleaded  in  bar,  say  that  they,  by  reason  of  anything  by  the 

said  Edward  in  that  plea  above  alleged,  ought  not  to  be  barred 

from  having  and  maintaining  their  aforesaid   action   thereof 

After  tbe      against  him,  because  they  say  that  after  the  death  of  the  said 

HemriUi-  Henry  Killigrew  without  issue  male,  the  reversion  of  the  said 

e^^f  advowson  expectant  upon  the  death  of  the  said  Luey  Killigrew 

the  mother,  descended  uppn  the  said  Lucy  the  daughter,  Mary^ 

and  Judilhy  as  daughters  and  co-heiresses  of  the  said  Henry 

Luq^ihe      Killigrew  in  coparcenary;  and  the   said    Lucy  Killigrew  the 

mother  being  so  seised  of  the  said  advowson  in  gross  by  itself 

as  of  freehold  and  right  for  her   life,  by  virtue  of  the  said 

devise  of  the  said  Henry  Killigrew^  and  the  reversion  thereof 

belonging  to  the  said  Lucy^  Mary^  and  Judith  the  daughters 

in  cpparcenary  as  above-mentioned,   she  the  said  Lucy  KiUi" 

grew  the  mother,  on  the  first  day  of  January  in  the  year  of 

our 


mother 
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our  Lord  1715,  at  the  parish  aforesaid  in  the  county  afore-     1790l 
raid,  by  her  certain  writing  then  and  there  made  and  sealed     .j.^ 
with  her  seal,  for  the  considerations  therein  mentioned,  gave,      agamti 

granted,  and  conveyed  to  the  said  Caleb  Ijomax  the  grandfather  of  Loinw^ 
of  the  said  CaUb  Lomax  the  son  in  the  said  declaration  men-        ^  ^  ^ 

J  .  grinted  the 

tioned,  the  first  and  next  advowson,  donation,  nomination,  pre-  next  pre- 
sentation, and  free  disposition  of  the  said  vicarage  of  the  church  ^^^i>^^ 
of  Saint  StepherCs  near  Saint  AlbarCs  aforesaid,  whensoever  and  f**^  ^« 
howsoever  the  same  should  first  and  next  thereafter  happen  to  be*  ^^ 
come  vacant;  by  virtue  whereof  the  said  Caleb  Lomax  the  grand- 
father was  possessed  of  the  advowson  of  the  said  vicarage  for  the 
first  and  next  avoidance  thereof;  and  the  said  Caleb  Lofmax  the 
grandfatberbeing  so  possessed  thereof,  afterwards  and  during  the 
life-time  of  the  said  Lucy  Killigrefv  the  mother,  to  wit,  on  the 
first  day  of  October  in  the  year  of  our  Lord  1728,  the  said  vicar- 
age became  vacant  by  the  death  of  the  said  John  FothergiU  ;  Church  t». 
which  said  avoidance  was  the  first  and  next  avoidance  of  the  said  ^^ 
vicarage  after  the  said  grant;  whereup<Mi  it  then  and  there  be^ 
longed  to  the  said  Caleb  Lomax  the  grandfather  to  present  a  fit  QM  Lo^ 
person  to  the  vicarage  so  being  vacant;  who  thereupon  presented  ^dfiuhcr 
the  said  John  Romney  his  clerk  to  the  said  vicarage  so  being  va«  presented 
cant,  who  on  that  presentation  was  admitted,  instituted,  and  in-     **^^'^'^' 
ducted  into  the  same  in  the  time  of  peace,  in  the  time  of  his  late    [  898  ] 
majesty  King  George  the  Second,  late  king  of  Great  Britain^  and 
became  incumbent  thereof;  and  the  said  John  Romney  so  being 
such  incumbent,  afterwards,  to  wit,  on  the  1 0th  day  of  September 
in  the  year  of  our  Lord  1729»  at  the  parish  aforesaid,  in  the 
county  aforesaid,  she  the.  said  Lucy  Killigrew  the  mother  died  Denth  of 
so  seised  of  the  said  advowson .  for  the  term  of  her  life  as  ^^er*** 
aforesaid,  upon  whose  death  the  said  James  Cook  (to  whom 
the  said  Lucy  the  daughter  had  before  her  intermarriage  with 
him,  granted  her  third  part  of  the  said  advowson  expectant 
upon  the  death  of  the  said  Lucy  KiUigrem  the  mother  for 
the  term    of  his    natural   life,  with  other  remainders   over), 
Edward  Barker  the  grandfather  who  had  intermarried   with 
the.  said  Mary  the  daughter,  and  the  said  Mary  in  .right  of 
the  said  Mary^  and  the  said  Judith  Killigrew  then  and  there 
became  and  were  seised  of    the  said  advowson .  in  gross  by  Coparce- 
itself,  that  is  to  say,  the  said  Edward  Barker  the  grandfather,  "f'Ji*^^ 
^d  Mary  in  right  of  the  said  iVfary,  and  the  said  Judith  of  advowson. 
their  said  respective  third  parts  as  of  fee  and  right,  and  the 

said 
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Sur  eogtd' 
sance  de 
droits  come 
ceOf  4^. 


said  James  Cook  as  of  freehold  and  right  of  his  third  part  for 
the  term  of  his  natural  life;  And  the  said  John  iZomni^  so  being 
incumbent  as  aforesaid)  the  said  vicarage  afterwards,  to  wit,  on 
the  8th  day  of  June  in  the  year  of  our  Lord  1730|  became 
vacant  by  the  resignation  of  the  said  John  Romney,  which  said 
resignation  was  fraudulently  made  by  the  said  John  Bxmney 
without  any  notice  given  by  the  said  John  Romney  thereof  to 
the  said  James  Cookf  Edward  Barter  the  grandfather  and  Mary 
his  wife,  and  Judith  KUligreWj  or  any  or  either  of  them  in  that 
behalf;  and  thereupon  his  said  late  majesty  usurping  upon  the 
said  James  Cook,  Edward  Barker  the  grandfather,  and  Maty  his 
wife,  and  Judith^  presented  the  said  John  Bemney  to  the  said 
vicarage  so  being  vacant,  who  on  that  presentation  was  admitted, 
instituted,  and  inducted  into  the  same  in  the  time  of  his  said 
late  majesty  King  George  the  Second,  and  became  incumbent 
thereof:  And  the  said  John  Romney  so  being  such  incumbent, 
afterwards,  to  wit,  in  Michaelmas  Term  in  the  5th  year  of  the 
reign  of  his  said  late  majesty  George  the  Second,  late  king  of 
Great  Britain^  S^c.  in  the  court  of  his  said  late  majesty  before 
Robert  Eyre,  Robert  Price,  Alexander  Denton,  and  John  Fortescue 
Aland,  then  his  said  late  majesty's  justices,  and  other  faithftil 
subjects  of  his  said  late  majesty's  then  present,  a  certain  fine  was 
levied  between  the  said  Caleb  Lomax  the  grandfather  Plaintiff, 
and  the  said  James  Cook,  Edward  Barker  the  grandfather  and 
Maty  bis  wife,  and  Judith  KiUigrew,  deforceants  of  the  said 
advowson,  whereof  a  plea  of  covenant  had  been  summoned  be* 
tween  them  in  the  same  court,  namely,  that  the  said  James  Cook, 
Edward  Barker  the  grandfather  and  Mary  his  wife,  and  Judith 
KiUigrew  acknowledged  the  said  advowson  to  be  the  right  of 
the  said  Caleb  Lomax  the  grandfather,  as  the  same  which  the 
said  Caleb  Lomax  the  grandfather  had  of  the  gift  of  the  said 
James  Cook,  Edward  Barker  the  grandfather  and  Maty  his  wife, 
and  nJudiih  KiUigrew ;  and  they  remitted  and  quit  cliEiimed  the 
same  from  the  said  James  Cook  and  his  heirs,  Edward  Barker 
the  grandfather  and  Mary  his  wife  and  their  heirs,  and  Judith 
KiUigrew  and  her  heirs,  to  the  said  Caleb  Lomax  the  grandfather 
and  his  heirs ;  and  the  said  James  Cook,  Edward  Barker  the 
grandfather  snd  Mary  his  wife,  and  Judith  KiUigrew  granted 
for  themselves  and  |their  heirs  respectively,  that  they  would  war- 
rant to  the  said  Caleb  Lomax  the  grandfather  and  his  heirs  the 
advowson,  against  them  the  said  James  Cook,  Edward  Bar' 

ker 
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ker  the  grandfather  and  Mary  his  wife,  and  Judith  Killigrem     i7Qa 

and  their  respective  heirs  for  ever,  as  by  the  said  fine  remaining     

of  record  in  the  court  of  our  lord  the  now  king  of  the  bench      agnnat 
here  more  fully  appears ;  which  said  fine  so  as  aforesaid  had  and  ^f?**^^ 
levied,  was  had  and  levied  to  the  use  of  the  said  Caleb  Lamax  To  the  me' 
the  grandfather  and  his  heirs  for  ever;  whereby  the  said  Caleb  ^^J^^^ 
Lomax  the  grand&ther  became  and  was  seised  of  and  in  the  said  gnnd&Uier 
advowson  in  gross  by  itself  as  of  fee  and  right :  And  the  said  ™  ^ 
Caleb  Lomax  the  grandfather  being  so  seised  of  the  said  advow- 
son of  the  said  vicarage  as  aforesaid,  afterwards  died  seised  of  HU  death. 
his  said  estate  therein,  upon  whose  death  the  said  advowson  of  Advowion 
the  vicarage  descended  to  Caleb  Lomax  the  father  of  the  said  c^^l<k  ^ 
Caleb  Lomax  tlie  son  in  the  said  declaration  mentioned,  as  the  T^  ^^ 
son  and  heir  of  the  said  OiW  Zx,«ax  the  gmndfather;  whereby  '^^ 
the  said  Caleb  Lomax  the  father  was  seised  of  the  said  advowson 
of  the  said  vicarage  as  in  gross  by  itself  as  of  fee  and  right;  And 
being  so  seised  thereof,  afterwards  and  after  the  death  of  the 
said  Caleb  Lomax  the  grandfather,  to  wit,  on  the  1st  day  of  No^ 
vember  in  the  year  of  our  Lord  1747»  the  said  vicarage  became  Church  tik 
vacant  by  the  death  of  the  said  John  Bomney^  whereby  it  then  dMthof 
and  there  belonged  to  the  said  Caleb  Lomax  the  father  to  pre-  ^^^f***^' 
sent  a  fit  person  to  the  said  vicarage,  and  the  said  Caleb  Lomax  Caleb  Lo^ 
the  father  accordingly  presented  the  said  Daniel  Bellamy  his  ^^^ 
clerk  to  the  said  vicarage  so  being  vacant,  who  on  that  present-  tented  iXe^ 
ation  was  admitted,  instituted,  and  inducted  into  the  same  in     "^* 
the  time  of  peaces  in  the  time  of  his  said  late  majesty  King    [  400  } 
George  the  Second,  and  became  incumbent  thereof,  in  manner 
and  form  as  the  said  William  Thrale,  John  Caoyper^  and  William 
Lam'ence^  have  in  their  said  declaration  above  alleged.  Without 
this,  that  the  said  Henry  KiUigreao  devised  the  said  advowson 
from  and  after  the  decease  oi  Lucy  Killigrew  the  mother,  to  the  Trarerfeof 
heir  male  of  him  the  said  Henry  Killigrew  upon  the  body  of  ^g,,^  ^ 
the  said  Lucy  Killigrew  begotten  or  to  be  begotten,  and  to  his  ^P^  ^ 
heirs  and  assigns,  and  for  want  of  such  issue  to  all  and  every  ten  u  te- 
the  daughter  and  daughters  of  the  said  Henry  Killigrew^  npon  ^^^'^ 
the  body  of  the  said  lAtcy  begotten,  or  to  be  begotten,  and  to 
her  or  their  heirs  and  assigns  for  ever,  as  tenants  in  common  if 
more  than  one,  and  not  as  joint*tenants,  in  manner  and  form  as 
the  said  Edward  hath  in  and  by  his  said  plea  by  him  secondly 

above  pleaded  in  bar  in  that  behalf  alleged,  &c. 

Replication 
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1790.         Replication  to  the  third  plea  took  issue  on  the  traverse  of 
Caleb  Lomax  the  father  being  seised,  &c. 

General  demurrer  to  the  fourth  plea,  and  joinder. 

Rejoinder  to  the  first  replication  protesting  against  the  suffix 
ciency  of  the  replication,  denied  that  there  was  any  record  of 
the  fine  supposed  to  be  levied  by  James  Cook,  Edward  Barker 
the  grandfather  and  Mary  his  wife,  and  Judith  Killigrew  to  the 
use  of  Caleb  Lomax  the  grandfather,  &c.  and  of  this  the  said 
Edward  Barker  put  himself  upon  the  record,  S;c. 

Rejoinder  to  the  second  replication  took  issue  on  the  traverse 
of  the  devise  of  Henry  Killigrew  to  the  heir  male  of  bis  body, 
and  for  want  of  such  issue,  to  his  daughters,  &c. 

Rejoinder  to  the  third  replication  joined  issue  on  the  traverse. 
Joinder  in  demurrer  to  the  fourth  plea. 

Surrejoinder,  special  demurrer  to  the  rejoinder  to  the  first  re- 
plication, "  For  that  the  said  William  Thrale,  John  Cawper,  and 
•William  iMwrence,  in  and  by  their  said  replication  by  them 
above  pleaded  to  the  plea  of  the  said  Edward  Barker  the  now 
Defendant,  by  him  first  above  pleaded  in  bar,  traversed  a  fnO" 
terial  and  issuable  point,  and  by  that  traverse  tendered  to  the  said 
Edward  Barker,  a  material  issue,  but  the  said  Edward  Barker  the 
now  Defendant  hath  not  in  and  by  his  rejoinder  by  him  first 
above  made,  taken  issue  upon  that  traverse  or  joined  in  issue  with 
them  thereupon,  but  hath  passed  by  and  taken  no  notice  thereof, 
and  hath  denied  anotlier  part  of  the  said  replication  of  the  said 
William  Thrale,  John  Camper,  and  William  Lawrence^  and  hath 
attempted  to  put  another  point  in  issue  between  the  said  Edward 
[  401  ]  Barker  the  now  Defendant,  and  the  said  William  Thrale,  John 
Cowper,  and  William  Lawrence ;  and  thereby  hath  attempted  to 
introduce  great  uncertainty  and  confusion,  and  utinecessary 
length  of  pleading.  And  for  that  the  said  rejoinder  concludes 
with  the  said  Edward  Barker's  (as  to  the  matter  therein  con-' 
tained)  putting  himself  upon  the  record,  which  is  inconsistent 
with  the  allegation  contained  in  the  said  rejoinder,  that  there  is 
no  such  record  as  is  alleged  in  the  replication,  which  the  said' 
rejoinder  purports  to  be  an^mswer  to :  whereby  the  said  Edward 
Barker  offers  to  prove  the  allegation  contained  in  his  said  re- 
joinder by  a  mode  of  trial,  which,  if  that  allegation  be  true,  is 
impossible :  Whereas  the  said  Edward  Barker  ought  to  have 
concluded  his  said  rejoinder,  by  offering  to  verify  the  negative' 

allegation 
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allegatian  therein  contained)  when  and  where  the  conrt  shcfi^Id     1790. 
direct,  in  order  to  have  given  the  said   William  Thrale,  John     ^^^^ 
Cawper^  and  William  Lawrence^  an  opportunity  to  have  answered     agpuui 
thereto,  and  maintained  the  affirmative  allegation  contained  in  of  Lokoo^ 
the  said  replication,  &c.''    Issue  joined  on  the'rejoinder  to  the 
second  replication. 

Joinder  in  demurrer. 

This  case  was  argued  in  Hilary  Term  last,  by  Le  Blane^ 
Serjt.,  for  the  PlaintifTs,  and  Lawrence^  Serjt.,  for  the  Defend- 
ants, and  again  in  the  present  term  by  Adair,  Serjt.,  for  the 
.  Plaintiffs,  and  Bond,  Serjt,  for  the  Defendants.     The  argu- 
ments on  behalf  of  the  Plaintiffs  were  to  the  following  effect 

In  this  case  two  points  arise;  one,  on  a  general  demurrer  to 
the  fourth  plea;  the  other,  on  a  special  demurrer  to  the  first 
rejoinder.  The  former,  therefore,  is  a  matter  of  substance,  the 
latter  of  form.  The  substantial  objection  to  the  fourth  plea, 
(which  is  also  applicable  to  the  first,)  is,  that  it  does  not  suffi- 
ciently shew  a  disagreement  of  the  coparceners  to  present  on  the 
first  avoidance  of  the  vicarage  after  the  death  ofLucy  KiUigrem 
the  mother :  it  is  only  stated  that  they  dii  not  agree,  whereas 
it  ought  to  have  been  that  they  could  not,  since  unless  ihtj  could 
not  agree,  no  right  devolved  to  the  husband  of  the  eldest  sister. 
As  the  Defendant  deduces  his  title  from  the  two  younger  copar- 
ceners, it  is  incumbent  on  him  to  shew  precisely  in  what  man- 
ner the  vicarage  was  presentable  by  turns,  and  make  out  his 
title  against  the  eldest  If  the  right  of  the  eldest  coparcener 
to  present,  arose  merely  from  the  non-agreement,  it  might  often 
happen,  that  she  would  be  injured  by  being  ignorant  of  her  right 
having  accrued,  and  an  usurpation  be  incurred,  by  which  her  [  ^^  ] 
turn  would  be  lost  This  might  happen  either  where  there  was 
no  notice  given  of  the  vacancy,  or  where  the  vacancy  was  pro- 
cured by  a  secret  and  fraudulent  resignation.  But  the  law  is, 
that  the  right  of  presenting  by  turns  arises  from  an  aahial  dis^ 
agreement,  which  is  a  constructive  partition  of  the  advowson.  The 
fact  that  coparceners  did  not  present,  is  no  more  than  evidence, 
that  they  could  not  All  the  authorities  shew,  that  the  right  of 
the  eldest  coparcener  to  present,  arises  when  she  and  the  others 
cannot  agree.  In  Co.  Litt,  166  b.  it  is  laid  down,  "  if  there  be 
**  divers  coparceners  of  an  advowson,  and  they  cannot  agree  to 
**  present,  the  law  doth  give  the  first  presentment  to  the  eldest.** 
So  also  in  Co.  Litt  IS6.  b.  it  is  said,  "  if  two  or  more  copar- 
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1790.  <<  ceners  be,  and  they  cannot  agree  to  present,  the  eldest  shall 
"  present."  So  in  2  Inst  356»  "  By  the  common  law,  if  an 
*'  advowson  descended  to  divers  coparceners,  if  they  cannot 
**  agree  to  present,  the  eldest  sister  shall  have  the  6rst  turn." 
To  the  same  point  are  Fitz.  N.B.  81.  (a)  Di/er  55.  Year  Boolc^ 
SO  Ed.  3.  15.  Roll.  Abr.  346.  Tit.  Present,  al  Eglise.  pi.  1. 
Mallory  Qua.  Imp.  74.  17  Vin.  Abr.  407.  note  on  pi.  6.  Bra. 
Abr.  Present,  al  Eglise^  pi.  35  Sf  55.  On  the  same  principle,  the 
best  precedents  in  pleading  state  that  the  coparceners  cotdd  not 
agree.  Co.  Entr.  468.  [b)  Bast.  Entr.  515.  Hem^s  Pleader^ 
601.  2  Lutvo.  1 123.  And  in  a  late  case  of  Pyke  v.  Lindsey  (c), 
a  right  to  present  was  stated  to  be  in  the  eldest  of  four  copar- 
ceners, because  they  could  not  agree  among  themselves  to  pre- 
sent. It  is  also  to  be  observed,  that  great  doubts  have  been  en- 
tertained, whether  the  privilege  of  the  eldest  coparcener  to  pre- 
sent on  a  disagreement,  was  alienable.  Co.  Litt.  l66.  b.  note  in 
the  last  edition.  Thus  much  as  to  the  substantial  defects  of  the 
fourth  plea. 

With  respect  to  causes  of  the  special  demurrer  to  the  first  re- 
joinder, the  first  point  to  be  considered  is,  how  the  matter  of 
title  stands  on  these  pleadings.  Now,  though  it  be  a  general 
rule  that  the  PIaintifi*must  rest  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  that  of  his  adversary,  yet  here  the 
rule  seems  to  be  inverted ;  the  Defendant  not  having  traversed 
the  FiaintifTs  title,  but  passing  that  by,  and  setting  up  a  title  of 
his  own,  has  put  himself  in  the  same  situation  in  which  the 
Plaintifi*  would  otherwise  be  in,  viz.  he  has  taken  upon  him- 

[  403  3  s^'f  ^^  make  good  his  own  title  against  all  mankind  {d).  For 
the  principal  defect  shewn  by  the  demurrer  is,  that  the  Defend- 
ant has  passed  by  the  traverse  taken  by  the  Plaintifi^,  and  him- 
self traversed  matter  of  inducement  to  the  traverse  of  the  Plain- 
tiff. There  are  two  clear  general  rules  of  pleading,  by  which 
these  objections  must  be  decided ;  one,  that  a  traverse  cannot  be 
taken  upon  a  traverse,  the  other,  that  matter  of  inducement 
is  not  traversable.      The  latter  rule   evidently  appears  firom 


(a)  4to.  Edit. 

(6)  Ed.  1670. 

\c)  Hil.  27  Geo.  5.  C.  B. 

\d)  With  regard  to  the  second 
cause  of  the  demurrer  to  the  rejoind- 
er, viz.  that  the  Defendant  ought  to 
have  concluded  with  a  verification, 
instead  of  putting  himself  upon  the 


record,  it  was  admitted  on  both  the 
ai^uments  that  the  objection  could 
not  be  maintained,  the  law  being  now 
settled  that  either  conclusion  was 
food.  Vide  2  Wils.  1 13.  and  2  Term 
Kep.  B.  R.  439.  and  the  several  au- 
thorities there  cited.  (NUc  to  the 
firtt  E^ion.) 

Latch, 
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Latch^  III.  Sir  William  Jones^  9 1 .  Cro.  Car.  442. ;  the  former  1 790. 
from  Vatighanj  62.  Hob.  lOS.  Com.  Dig.  Tit.  Pleader^  (G).  -Ji^^ 
Some  exceptions  indeed  there  are  to  the^ie  rules,  but  they  are  against 
to  be  taken  with  reference  to  time  and  place.  Cro,  Car.  105.  of  Lo»m«[ 
Id  all  cases  where  the  traverse  in  the  bar  takes  away  the 
time  or  place  alleged  in  the  declaration,  the  Plainti£F  may 
either  join  issue  on  that  traverse)  or  himself  traverse  the  matter 
of  inducement.  As  in  case  for  words  spoken  in  the  county  of 
A.9  the  Defendant  pleads  a  concord  for  words  in  every  other 
county,  and  traverses  the  county  of  A.^  the  Plainti£P  may  either 
join  issue  on  the  county,  or  traverse  the  concord.  Co.  Litt. 
282  b.  So  in  trespass  on  such  a  day,  if  the  Defendant  pleads  a 
licence  on  such  a  day,  and  traverses  all  days  before  or  since,  the 
Plaintiff  may  traverse  the  licence.  Hob.  104.  But  as  it  is  also 
laid  down  by  these  authorities,  that  unless  the  first  traverse  be 
material,  another  traverse  may  be  taken  upon  it^  .it  must  be  con- 
sidered whether  the  traverse  in  this  case  taken  by  the  Plaintiff, 
namely,  ^'  that  on  the  resignation  of  John  Bomney,  it  belonged 
*<  to  James  Cook  to  present,  &c.''  be  not  a  material  traverse. 
That  it  is  a  good  traverse  appears  from  The  Grocer^  Compamf 
V.  The  Archbishop  of  Canterbury j  3  Wils.  214.  S.  C.  2  Black. 
770.  In  that  case  the  traverse  was  *'  without  this,  that  it  be^ 
"  longed  to  the  said  wardens  and  commonalty  to  present  to  the  said 
**  church  at  the  second  turn,  when  the  same  became  vacant  by  the 
^^  death  of  the  said  Timothy  Puller,  inmanner  and  form  as  the  said 
^*  William  Backhouse  AaM  above  in  that  plea  alleged,  ^c.**  The 
objection  made  to  it  on  a  special  demurrer  was,  that  it  had  not 
traversed  matter  of  fact,  but  had  attempted  to  put  in  issue  matter 
of  law  to  be  tried  by  a  jury.  But  the  court  on  solemn  argu- 
ment determined  it  to  be  a  good  traverse,  it  being  compounded 
of  matter  of  law  and  of  fact,  the  law  resulting  from  the  fact.  So  [  404  ] 
in  the  present  case,  the  traverse  that  on  the  resignation  of  ZZoii}- 
ney  it  belonged  to  Cook  to  present,  was  a  mixed  matter  both  of 
law  and  fact,  where  the  law  was  an  inference  from  the  fact;  yet  it 
viras  objected,  that  this  traverse  went  to  put  matter  of  law  in  issue. 
It  is  also  a  material  traverse,  inasmuch  as  the  title  of  the  Defend- 
ant depended  on  the  right  of  James  Cook  to  pre;sent.  On  the 
face  of  the  pleadings  the  Defendant  is  bound  to  prove  his  own 
title.  The  Plaintiff  having  stated  his  title,  the  Defendant,  instead 
of  denying  it,  sets  out  a  paramount  title  of  his  own :  if  there- 
fore the  Plaintiff  can  defeat  the  title  of  the  Defendant,  his  title, 
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1790.     as  stated  in  his  declaration  which  the  Defendant  has  not  denied, 
i;  remains  unimpeached  upon  the  record.     The  traverse  then  is  a 

against  material  one,  as  it  is  a  direct  denial  of  a  circumstance,  without 
^lTiJ^n^  which  the  Defendant's  title  could  not  be  supported.  His  claim 
is  derived  from  the  right  of  the  coparceners  to  present  by  turns. 
But  the  right  of  coparceners,  as  such,  is  to  present  all  together. 
It  is  only  on  their  disagreement  that  the  right  of  presenting  by 
turns  arises.  If  then  it  did  not  belong  to  Cooky  who  had  mar- 
ried the  eldest  sister,  to  present  on  the  resignation  of  Bxmineyj 
in  the  first  turn,  neither  did  it  belong  to  the  Defendant  in  the 
second  or  third  turn.  By  denying  the  right  of  James  Cook  to 
present,  the  right  of  the  coparceners  to  present  in  turns  is  also 
denied,  on  which  the  title  of  the  Defendant  entirely  depends. 
But  even  supposing  it  not  to  be  a  material  traverse,  this  defect 
ought  to  have  been  pointed  out  by  a  special  demurrer. 

The  substance  of  the  arguments  on  the  part  of  the  Defend- 
ant, was  as  follows : — 

There  are  two  points  made  on  the  side  of  the  PIainti£; 
one  arising  from  the  substance,  the  other  from  the  form  of  the 
pleadings.  With  respect  to  the  first,  it  is  contended  that  from 
the  words  ^^  could' not  agree"  being  used  in  many  authorities 
and  precedents,  it  is  improper  to  say  that  the  coparceners  *'  did 
7iot  agree."  But  there  is  no  authority  to  prove  that  an  express 
disagreement  must  be  stated.  It  may  fairly  be  understood  from 
the  books  using  the  words  ^*  cannot'*  or  ^^  could  not"  that  they 
mean  "do  not*'  or  ^^did  not".  From  whatever  cause  the  disagree- 
ment arises,  the  expression  ^^  cannot"  or  *^  could  not"  maybe  equal- 
ly satisfied ;  whether  it  be  that  all  the  parties  do  not  know  that 
there  is  a  vacancy,  or  that  some  are  infants,  or  out  of  the  king- 
dom, or  that  the  eldest  presented  without  consulting  the  others. 
The  words  **  cannot"  or  ^^ could  not"  therefore  do  not  necessa- 
[  405  ]  fily  iniply  an  actual  disagreement.  Besides,  the  Plaintiff  claims 
under  all  the  coparceners :  his  title  therefore  does  not  depend 
on  (he  question,  whether  one  turn  or  the  other  was  taken  away 
by  usurpation?  But  the  law  seem^  to  be,  that  it  belongs  to  the 
eldest  to  present  if  the  coparceners  do-  not  all  agree,  and  that 
the  right  depends  more  properly  on  non^^agreement  than  dis- 
agreement. In  Bro,  Abr.  tit.  Present,  al  Eglise,pl.  19.  it  is  said 
by  Hillj  Justice,  that  ^f  where  an  advowson  descends  to  four  co- 
**  parceners,  the  Jirst  presentation  of  mere  right  belongs  to  the 
"  eldest"     In  the  Doctor  and  Student^  b.  2.  c.  30.  p.  240.  it  is 
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laid  down,  that  <<  a  presenting  by  turn  holdeth  always  between 
**  coparceners  of  an  advowson,  except  the^  agree  to  present  to^ 
**  gether,  or  that  they  agree  by  composition  to  present  in  some 
"  other  manner."  In  WatsorCs  Clergyman's  Law  (a),  45.  it  is 
stated,  that  **  if  an  advowson  doth  descend  to  four  coparceners, 
**  and  the  church  after  the  death  of  their  ancestor  doth  become 
"  vToid,  iithey  do  not  all  agree  in  a  presentment,  the  clerk  of  the 
"  eldest  shall  be  received,  &c."  And  after  citing  authorities  it 
goes  on  to  say,  "  or  if  they  do  agree  for  one  or  more  turns,  to 
**  present  jointly,  and  after  do  not  so  agree,  the  eldest  sister 
•*  shall  present,  &c»"  In  like  manner  on  the  record  of  the 
former  qtuire  impedit,  in  which  the  right  of  the  same  advowson 
was  disputed  by  the  same  family  of  Lomax^  it  was  stated  that  the 
coparceners!  "  never  did  agree",  which  case  was  determined  on 
solemn  consideration,  as  appears  from  the  note  of  Mr.  Justice 
Burnet  {b).  As  to  the  case  cited  from  Dyer  55,  nothing  ap- 
pears to  have  been  decided  by  it ;  if  the  guardian  there  men- 
tioned  were  guardian  in  chivalry,  the  presentation  in  the  nnmes 
of  both  the  coparceners  was  right.  With  respect  to  the  au- 
thority quoted  from  Mallory^  which  is  a  comment  on  the  case 
in  Dyer,  the  note  there  supposes  the  guardian  to  have  been  guar- 
dian in  socage;  but  it  is  much  more  probable  that  he  was  guar- 
dian in  chivalry. 

With  respect  to  the  objections  made  by  the  Plaintiffs  on  the 
form  of  the  pleadings,  that  the  Defendant  has  passed  by  the 
traverse  tendered,  and  endeavoured  to  put  in  issue  matter  of  in- 
ducement; those  objections  can  only  hold,  if  that  traverse  be 
material.  But  that  it  is  immaterial  will  be  clear  from  adverting 
to  the  case  upon  the  record.  The  declaration  states,  that  Caleb 
JLomaxw^B  seised  in  fee  and  presented  Bellamy:  the  plea  shews 
the  presentation  of  Bellamy,  to  have  been  by  usurpation  on  the 
executors  of  Edward  Barker  the  grandfather,  and  claims  the 
present  turn  under  the  will  of  Judith  KiUigreW;  the  replication  [  406  ] 
ought  to  support  the  declaration  by  shewing  that  the  title  of 
Qdeb  Lomax  was  a  good  one;  this  was  all  that  was  necessary; 
it  accordingly  sets  forth  a  fine  levied  by  the  coparceners  to^  the 
use  of  Caleb  Lomax  in  fee;  here  it  ought  to  have  stopped,  that 
the  Defendant  might  have  an  opportunity  to  deny  this  material 
point ;  instead  of  which,  it  goes  on  to  traverse  that  on  the  re-  * 
signation  of  Romney,  it  belonged  to  James  Cook  to  present:  this 

(a)  Folio  ed.  170U         (b)  Vide  post.  [412.  and  WiUes,  665.  S.  C] 
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1790.     Titiates  the  replication,  inasmuch  as  it  attacks  the  Defendant's 

Z title  without  supporting  that  of  the  Plaintiff  set  forth  in  the  de- 

against      claration,  it  being  a  certain  rule  that  the  Plaintiff  roust  reco- 
^LotI!  o?  ^®^  '^y  ^^^  stfjBngth  of  his  own  title,  and  not  by  the  weakness  of 
that  of  his  adversary.     The  question  is,  whether  the  Plaintiffs 
have  made  out  a  good  title,  which  cannot  be,  unless  they  sup- 
port their  count     According  to  the  rule  in  Tufion  v.  Temple^ 
Vaugh.  8.  the  traverse  taken  by  the  Plaintiff  should  have  been 
of  some  fact  inconsistent  with  the  Plaintiff's  title,  and  which,  if 
found  against  the  Defendant,  would  destroy  his  title.     Now  this 
traverse  is  not  of  a  fact  inconsistent  with  the  title  of  the  Plain- 
tiff, for  his  title  is  derived  from  all  the  coparceners,  and  it  is  a 
matter  of  perfect  indifference  as  to  him  upon  which  of  them  the 
usurpation  was.     Nor  does  it  destroy  the  Defendant's  title,  for 
this  is  either  the  second  or  third  turn  since  the  usurpation,  and 
in  either  the  Defendant  is  entitled.     The  traverse  of  the  Plain* 
tiff's  is  also  bad  on  another  ground ;  it  is  taken  of  a  conclusion 
in  law ;  the  words  of  the  plea  are,  **  because  the  coparceners 
did  not  agree^  &c.  it  then  and  there  belonged  to  the  said  Jame$ 
Cook  to  present,  &c."  This  is  traversed  in  the  replication,  which, 
being  the  traverse  of  a  legal  consequence,  is  bad.  Doctr.  PlaciL 
35 1  •    11  Cokey  10  b.   Yelv,  199,  200.     As  to  the  conclusion  of 
the  rejdinder  to  the  record,  this  is  sufficiently  warranted  by 
Poph.  101.    Carth.  517.    2  Wils.  113.     The  traverse  then  not 
being  material  to  the  Plaintiff's  title,  the  Defendant  might  well 
pass  it  by,  and  traverse  that  part  of  the  replication  which  k 
material.  Digby  v.  FitzherbeHy  Hob,  106.     If  that  which  is  the 
very  essence  of  the  Plaintiff's  case  be  pleaded  only  as  an  in« 
ducement  to  a  traverse,  and  therefore  not  to  be  denied  by  the 
Defendant,  the  Plaintiff  by  a  trick  avoids  having  the  merits  ^f 
his  own  title  tried,  and  yet  denies  that  of  the  Defendant.     In 
Tufton  V.  Temple,  Vaugh.  7.  it  is  laid  down  tlmt  "  the  Plaintiff 
*<  who  is  to  recover  that  which  he  hath  not,  must  shew  a  good 
<*  title  before  he  can  recover,  or  he  shall  never  avoid  the  De^ 
**  f^dant's  possession  by  shewing  no  title^  or  an  insufficient, 
£  407  ]    ^*  which  is  the  same  as  nofie.     It  can  be  neither  law  nor  cooi- 
**  mon  reason  for  the  Plaintiff  to  tell  the  Defendant  you  hav^ 
'<  no  title,  and  thence  to  conclude,  therefore    I   have.     The 
*<  Plaintiff  most  recover,  if  at  all,  by  his  own  strength  aind  not 
'<  by  the  Defendant's  weakness,  as  is  well  urged  and  claimed  in 
«  Digby's  and  Fitzherberfs  case  in  the  Lord  Hobari!*    And  in 

the 
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the  Bishop  of  Worcester's  case,  Vaugh.  58.  it  is  said,  ^^  when  you      1790. 
**  will  recover  any  thing  from  me,  it  is  not  enough  for  you  to     ^r^^ 
^^  destroy  my  title,  bnt  you  must  prove  your  own  better  than      agamu 
"  mine;  for  it  is  not  rational  to  conclude  that  you  have  no  right   of  LokLm? 
**  to  this,  and  therefore  I  have;  for  without  a  better  right,  me- 
**  lior  est  conditio  possidentis^     As  to  the  argument  that  matter 
of  inducement  is  not  traversable,  though  generally  speaking 
this  be  true,  yet  where  a  material  part  of  the  Plaintiff's  title  is 
stated  by  way  of  inducement,  there  it  may  be  traversed  by  the 
Defendant,  who  could  not  otherwise  have  an  opportunity  to 
answer  it.     In  Poph.  101.  it  is  said,  there  maybe  a  traverse 
upon  a  traverse  where  falsity  is  used  to  oust  the  Plaintiff  of  the 
benefit  which  the  law  gives  him.     So  also  in  Fortescue  S49.  and 
Str.  117.  it  is  holden,  that  when  the  first  traverse  is  immaterial, 
f •  e.  when  it  does  not  put  the  proper  point  in  issue,  there  may 
be  a  traverse  upon  a  traverse;  and  the  authority  of  Str.  117.  is 
particularly  applicable  to  the  present  case,  as  there  the  Defend- 
ant was  an  actor  who  was  to  recover  on  the  strength  of  his  own 
title  as  the  Plaintiff  is  here.    To  the  same  effect  also  is  Co.  Lit. 
282  b.  Cro.Eliz.  99.  Carih.  166.  Hob.  106. 

It  was  replied,  that  as  to  the  authority  of  JBro.  Abr.  tit.  Pre^ 
sent.  pi.  19.  the  dictum  of  Hilly  Justice,  is  applied  to  a  different 
case  in  the  Year  Book  to  which  Broke  refers,  21  Ed.  3.  c.  38(a). 
With  regard  to  the  Doctor  and  Student,  the  title  of  the  chapter 
containing  the  passage  cited  must  be  attended  to ;  and  the  title 
is,  **  where  there  are  divers  patrons  of  an  advowson,  and  the 
"  church  voideth,  and  the  patrons  vary  in  their  presentments, 
**  whether  the  Bishop  shall  have  liberty  to  present  which  of 
"  the  incumbents  that  he  will  or  not?"  The  Court  therefore 
in  construing  the*passage  adduced,  will  observe  what  the  ques- 
tion in  discussion  was  to  which  the  passage  was  applied,  and 
which  obviously  related  to  a  variation  in  presenting  by  joint- 
patrons.  As  to  JVatson's  Clergyman's  Law,  the  authority  cited 
only  regards  the  duty  of  the  ordinary  where  there  is  a  variation 
in  the  presentment,  and  is  therefore  inapplicable  to  the  present  [  408  3 
question.  As  to  the  record  of  the  former  proceedings  in  quare 
impedit  to  recover  the  same  advowson,  in  the  first  action  Crispin^ 

{a\  The  question  in  the  Year  Book  stated  to  be  by  specialty.  It  is  to  this 

is,  wnether  a  ^rant  by  several  copar-  that  the  observation  of  HUl,  Justice, 

oenen  of  their  right  in  an  advow-  refers, 
son  to  the  eldest,  was  good,  not  being 

the 
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1 790.  the  only  person  who  pleaded,  claimed  under  the  Crown ;  and  on 
Y^^^  the  trial  the  title  was  found  against  him.  Afterwards  another 
against  actiou  was  brought,  in  which  Lomax  relied  on  the  judgment  by 
of  LoMDo^  default  against  Cook  which  was  conclusive  against  him.  There 
was  no  question  concerning  an  usurpation  on  one  or  the  other 
coparcener,  nor  any  averment  that  on  account  of  a  disagree- 
ment between  the  coparceners  it  belonged  to  the  eldest  to  pre- 
sent. As  to  the  demurrer  to  the  rejoinder,  it  is  said  that  a 
traverse  is  taken  in  the  replication  on  an  inference  of  law 
which  is  not  ti^versable,  and  which,  if  the  subject  were  tra- 
versable, is  not  a  material  traverse.  It  is  therefore  contended, 
that  the  other  party  may  pass  it  by,  and  .traverse  the  matter  of 
inducement.  Now  all  the  authorities  cited  with  respect  to  the 
Plaintiff's  traverse  go  only  to  shew  that  the  general  rule  is,  that 
the  Plaintiff  must  not  desert  his  own  title,  and  fail  upon  the 
title  of  the  Defendant.  But  admitting  that  rule,  it  is  not  ap^ 
plicable  in  the  present  case.  For  though  the  Plaintiff  cannot 
desert  his  own  title  where  the  Defendant  denies  it,  yet  it  is 
clearly  otherwise  where  the  Defendant  confesses  and  avoids  it : 
For  there  the  Plaintiff  in  his  replication  may  traverse  the  mat- 
ter of  avoidance  contained  in  the  Defendant's  plea.  This  evi- 
dently appears  from  Digby  v*  Fitzherbert.  The  true  point  to 
be  considered  is,  whether  the  Defendant  rests  on  the  matter  of 
avoidance,  if  he  does,  the  Plaintiff  may  traverse  it.  The  situa- 
N  tion  of  the  parties  to  this  record  is  changed  by  the  method  of 

pleading ;  the  Plaintiff  stands  as  it  were  in  the  place  of  the 
Defendant,  and  is  entitled  to  take  advantage  of  the  same  rules 
oi'  pleading  to  which  the  Defendant  would  have  been  entitled  if 
he  had  traversed  the  Plaintifi^s  title  instead  ,of  confessing  and 
avoiding  it. 

Cur*  advis.  vtdL 
On  this  day  the  judgment  of  the  Court  was  thus  given  by 
Lord  Loughborough.— The  Plaintiffs  in  this  case  are  exe- 
cutors and  devisees  in  trust,  and  entitle  themselves  to  the  ad- 
vowson  in  question  under  the  will  of  Caleb  LomaXy  whom  the  de- 
claration states  to  have  been  seised  in  fee  of  the  advowson,  and 
to  have  presented  on  a  former  avoidance.     To  this  declaration 
the  Defendant  Edward  Barker  pleads  four  pleas.  On  the  second 
and  third,  issue  is  joined;  the  first  and  fourth  are  the  subject  of 
*   [  409  ]    ^be  argument  before  the  Cdurt.     The  first  plea  states  a  title  to 
the  advowson  in  one  Ellis  who  presented  in  1680;  that  Ellis 

conveyed 
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conveyed  it  to  Killigrewy  that  KiUigrew  devised  it  to  his  wife      1790. 
Lucy  for  her  life,  and  that  the  reversion  on  the  death  oiKilli"     z 
grew  descended  to  his  three  daughters  in  coparcenary.     It  then     againtt 
states  an  avoidance  during  the  life  of  Lucy  the  widow,  and  a   ©f  Lohdok^ 
presentation  by  Lainax  the  father  of  the  testator,  usurping  on 
Loicy,     It  then  states  that  the  living  again  became  vacant,  after 
the  death  of  Lucy^  by  the  resignation  of  the  then  incumbent 
Bomneyj  and  that  the  crown  by  usurpation  on  the  right  of  the 
eldest  coparcener   presented   again  the  same  clerk.     It  then 
states  an  avoidance  by  the  death  of  that  presentee,  and  another 
presentation  on  that  avoidance  by  Lomax  usurping  upon  the 
right  of  the  second  coparcener.    A  title  is  then  deduced  at  con- 
siderable length  to  the  Defendant  from  the  second  and  third 
coparcener,  concluding  with  a  claim  to  present  on  the  existing 
vacancy  in  the  third  turn. 

A  replication  is  put  in  to  this  plea,  and  that  replication  states 
a  purchase  by  Lomax  of  the  right  of  Lucy  Killigrem  the  widow, 
and  a  presentation  of  the  advowson  made  by  him  during  the 
life  of  Lucy^  on  au  avoidance  then  happening.  A  fine  is  then 
set  forth,  levied  by  the  three  coparceners  of  the  advowson,  and 
a  conveyance  to  Lomax  under  that  fine.  Having  stated  this 
title  ill  behalf  of  the  Plaintifis  in  answer  to  the  plea,  the  repli- 
cation concludes  that  the  resignation  of  Bomney  was  fraudulent 
and  without  notice,  and  traverses  that  upon  that  resignation  it 
belonged  to  the  eldest  coparcener  to  present.  To  this  replica- 
tion there  is  a  rejoinder  by  the  Defendant,  in  which  the  De- 
fendant traverses  the  fine ;  and  to  that  rejoinder  there  is  a  spe- 
cial demurrer  alleging  as  a  defect,  that  there  is  a  traverse  taken 
upon  a  traverse. 

In  this  part  of  the  argument  it  is  incumbent  on  the  Plaintiffs 
to  shew  that  their  replication  was  good,  and  that  the  traverse 
with  which  it  concludes  was  a  material  traverse.  For  if  the 
replication  be  not  good,  and  the  traverse  material,  the  conse- 
quence will  be  that  the  plea  is  a  good  bar  to  the  title  which  the 
Plaintiffs  have  set  up  in  their  declaration.  It  is  a  certain  rulo 
that  the  Plaintiff  must  recover  on  the  strength  of  his  own  title. 
That  rule  is  hot  at  all  controverted ;  but  it  is  argued  on  the 
part  of  the  Plaintiffs,  that  a  defect  in  the  Defendant's  title  will 
leave  the  Plaintiffs  in  possession  of  the  title  upon  which  they 
have  declared,  unanswered ;  and  that  the  Defendant  when  he 
pleads  and  sets  forth  a  title  in  himself^  puts  himself  in  the  situa- 
tion 
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179(X     tion  of  a  Plaintiff.   This  argument  would  be  well  founded  if  the 
plea  which  the  Defendant  has  put  in  were  bad  on  the  face  of  it* 


againtt  since  in  that  case  the  first  error  in  pleading  would  be  committed 
'^ll^.  by  the  Defendant,  and  the  general  title  which  the  Plaintiffs 
have  shewn  in  their  declaration  would  remain  unanswered.  But 
in  the  case  before  us  it  is  not  so ;  the  plea  is  on  the  face  of  it  a 
good  plea;  there  is  no  objection  to  the  manner  in  which  the 
Defendant  has  pleaded  his  title.  The  Plaintiffs  therefore  must 
shew  a  mor^  particular  title  than  they  have  set  forth  in  the  de- 
claration, and  they  find  themselves  under  the  necessity  of 
abandoning  the  general  title  on  which  they  declared,  and  of 
shewing  by  the  replication  a  better  title  than  that  which  the 
Defendant  has  stated  in  his  plea.  Accordingly  they  do  so ;  for 
admitting  the  right  of  Killigrew,  who  is  the  ancestor  under 
whom  the  Defendant  claims,  the  Plaintiffs  claim  by  virtue  of  a 
fine  levied  by  all  the  coparceners.  This,  no  doubt,  is  a  full  and 
complete  answer  to  the  title  set  out  in  the  plea.  But  then  the 
Plaintiffs  instead  of  resting  on  that  title,  instead  of  putting  any 
matter  in  issue  on  that  title^  instead  of  drawing  any  conclusion 
on  which  there  can  be  an  issue,  conclude  with  suggesting  that 
the  resignation  oiBomney  was  fraudulent,  and  that  the  usurpa- 
tion for  that  turn  was  not  an  usurpation  on  the  right  of  the 
eldest  coparcener;  for  that  is  distinctly  the  effect  of  the  traverse. 
A  great  many  cases  were  cited  to  shew  that  this  traverse  was 
material ;  and  I  admit  that  is  the  point  to  be  proved.  But  it 
cannot  be  material  in  the  abstract;  it  is  material  or  not,  quoad 
the  right  to  support  which  it  is  taken.  Now  the  right  insisted 
on  by  the  Plaintiffs  in  their  replication,  is  a  right  under  the 
title  of  Killigrew  to  the  advowson  by  a  conveyance  from  the 
three  coparceners;  and  to  that  right  so  set  out,  whether  the 
avoidance  in  question  is  in  the  first,  second,  or  third  turn,  is 
of  no  sort  of  consequence.  There  is  no  question  of  turn  with 
respect  to  a  person  who  claims  in  himself  a  title  to  the  whole 
advowson ;  and  the  irrelevance  of  the  traverse  taken  by  the 
Plaintiffs  to  the  title  set  out,  cannot  appear  more  strongly  than 
by  comparing  this  case  with  the  case,  3  Wils.  214.  which  was 
cited  in  the  argument  to  shew  the  sufficiency  of  the  traverse  on 
the  part  of  the  Plaintiff.  In  the  case  in  Wilson^  the  title  set 
up  by  the  pleadings  on  each  side  was  distinctly  that  of  a  pre- 
sentation by  turns.  Neither  the  Company  of  Grocers  nor  the 
Archbishop  pretended  either  of  them  to  have  the  general  right 

to 
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to  present  to  die  living.     But  on  the  title  dedaced  in  the  prior     179Q. 

part  of  the  pleadings,  it  was  manifestly  a  *  presentation  in  which     

two  tarns  belonged  to  the  Archbishop  and  one  to  the  Grocers'  agamn 
Company.  The  title  of  the  PlaintiflS  therefore  was  directly  ^l^^j^ 
maintained  by  the  traverse  which  was  taken  in  the  replication:  [  *4ll  ] 
the  Archbishop  had  not  only  two  turns,  but  the  first  turn  was 
his  confessedly  dejure ;  the  denying  then  that  the  Plaintiffs  had 
the  right  to  the  second  turn,  and  the  asserting  that  they  had 
the  right  to  the  third  turn,  were  in  effect  precisely  the  same  \ 
propositions.  By  making  good  the  point  on  which  they  took 
their  traverse,  they  must  by  necessary  consequence  affirm  and 
support  the  title  set  out  in  their  decbiration.  But  in  the  present 
case  admitting  what  in  all  probability  was  true,  that  the  right 
was  not  in  the  coparceners,  it  would  not  t^id  to  shew  that  the 
Plaintiffs  had  derived  a  right  from  KUligrem^  who  by  confession 
of  the  pleadings  was  clearly  at  one  time  intitled  to  the  right 
which  descended  on  the  coparceners,  and  which,  unless  it  was 
passed  by  them,  would  still  remain  in  them  to  be  exercised  ao^ 
cording  to  the  nature  of  their  interest.  It  is  said,  however,  that 
the  Defendant  has  rejoined  informally,  that  he  ought  to  have 
demurred  to  the  replication.  Now  I  take  it,  that  wherever  a 
traverse  is  immaterial,  the  other  party  may  pass  it  by,  and  put 
in  issue  a  more  material  part.  But  it  is  not  necessary  to  con- 
sider whether  it  were  better  for  the  Defendant  to  have  de- 
'  murred  to  the  replication,  or  to  have  rejoined  as  he  has  done; 
because  if  the  traverse  be  bad  the  replication  is  bad,  and  the 
Defendant  is  intitled  to  judgment  on  the  Plaintiff's  replication. 
I  doubt,  however,  whether  it  would  have  been  safe  for  the 
Defendant  to  have  done  that  which  would  have  permitted  the 
averment  to  stand  confessed  of  the  fine  levied  by  the  three  co- 
parceners to  the  use  of  Lomax  in  fee.  If  that  be  a  substantive 
allegation,  he  has  met  it ;  if  it  be  not,  then  the  Plaintiffs  hav-  . 
ing  admitted  the  title  in  Killigrew  and  the  descent  from  him, 
have  shewn  nothing  to  avoid  it,  or  to  support  any  right  in 
themselves^  and  the  replication  is  no  answer  to  the  plea. 

The  fourth  plea  states  the  right  correctly  and  truly,  and  is 
also  agreeable  to  a  former  judgment  of  this  court  on  the  same 
right  of  the  same  parties.  There  is  but  one  objection  made  to 
it,  namely,  that  it  is  pleaded  that  the  coparceners  did  not  agree 
to  present,  and  therefore  that  on  the  first  avoidance  the  pre- 
sentation belonged  to  the  eldest.    The  :argument  is  that  in  Jthe 

language 
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1790.     language  of  many  books  and  some  pleadings,  the  right  of  pre- 
zr~~     senting  by  turns  is  said  to  arise  when  coparceners  cannot  agree. 


and  many  authorities  have  been  quoted  *  to  prove  this  position. 

^'J^oHDoi?  I*  ^  *^®^  '**^  down  in  Bro.  Tit.  Present,  al  Eglise^  19.  Fitz. 

C  ^412  ]  Nat.'Brev.  Qua.  Imp.  81.  Co.  Litt.  166  b.  Doctor  and  Student^ 
b.  2.  c.  SO.  and  is  clear  law,  that  the  first  presentation  in  such 
case  of  mere  right  belongs  to  the  eldest,  descends  to  her  issue, 
goes  to  her  husband  by  tlie  courtesy,  and  passes  by  her  grant. 
The  expression  then  that  they  cannot  agree,  therefore  the  exer- 
cise of  the  right  must  be  by  turns,  is  generally  true.  It  is  a 
legal  presumption,  that  on  a  right  so  circumstanced  they  can- 
not agree.  The  eldest  has  it  pleno  jure^  and  the  concurrence 
of  the  others  would  only  operate  to  their  own  prejudice.  But 
it  is  not  a  position  of  fact  that  they  cannot  agree,  nor  could 
any  issue  be  taken  upon  it*  If  they  do  not  agree,  the  eldest 
must  present  in  the  first  turn  ;  an  actual  agreement  can  alone 
prevent  it.  No  authority  has  been  cited  to  shew  it  to  be  bad 
pleading  to  state  that  they  did  not  agree;  on  the  contrary,  in 
the  case  of  this  very  advowson  the  phrase  in  the  pleadings  is 
distinctly,  that  they  *^  did  not  agree''  and  the  court  in  giving 
judgment  reason  upon  it  as  being  precisely  synonymous  with 
**  could  not  agree."  Besides  this,  in  a  plea  in  bar,  certainty 
to  a  common  intent  is  sufficient.  On  this  ground,  therefore, 
the  fourth  plea  is  well  pleaded,  and  on  that  also  there  must  be 

Judgment  for  the  Defendant.    ' 


The  following  Case  was  cited  in  the  Argument  from  the  MSS. 

of  Mr,  Justice  Burnet. 

Barker  and  Cook  against  The  Bishop  of  London, 

LoMAx,  and  Bellamy. 

Mic.  26  Geo.  2.  C.  B. 

%LliST^'    nPHI^  ^^  ^^  action  of  quare  impedit  brought  by   Edward 
hSo^i  Barker  and  James  Cookj  (in  which  James  Cool  was  sum- 

^S^f'  moned 

«ndJ9.  te- 
nants in 

oommon  of  an  adrowion,  beiiig  aiagneet  of  coparceners*  who  do  not  agree  to  present,  A.  sufiers 
judgment  bj  de&ult,  and  J9.  dies  pending  the  writ.  This  Judgment  b  a  W  to  another  quare  impedit 
brought  bj  A.  and  C.  the  representative  of  Jl.  (in  which  Jf.  is  simimonfid  and  severed,)  to  recover  the 
pnwUatkm,  but  is  not  a  bar  to  C*s  right  to  recover  on  the  next  avoidance  in  kit  turn  (a). 

(a)  [This  case  is  reported  in  Wllles's      stated  by  Mr.  Dumford,  in  the  mar* 
Rqi.  659.  and  the  point  of  it  b  thus     gin :  **  If  J.  and  B.  coparceners  in  an 

advowson^ 
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moncd  and  severed)  against  the  Bishop  cf  London^  Caleb  jLo-      1790. 
maXf  and  Daniel  Bellamy  his  clerk. 


The  declaration  stated,  that  John  Ellis  was  seised  in  fee  of  agamtt 
the  advowson  in  gross  of  the  vicarage  of  SL  Siephen%  near  St.  JlotIdcw. 
Alban\  and  presented  one  TTiomas  Perkins  his  clerk,  who  was  [  418  ] 
thereupon  admitted,  institutedy  and  inducted;  that  John  Ellis 
by  his  will  of  the  80th  of  June  1680,  devised  the  advowson  to 
Bebeeea  his  wife  for  life,  remainder  to  his  second  son  Thomas 
in  tail  male,  remainder  to  his  third  son  John  in  tail  male,  re- 
mainder to  his  fourth  son  James  in  tail  male,  remainder  to  the 
heirs  of  his  second  son  Thomas  for  ever.  John  Ellis  died.  JRe^ 
becca  died  in  1682. 

Thomas  Ellis  in  Michaelmas  Term,  2  James  2.  by  bargain  and 
sale  enrolled,  conveyed  this  advowson  by  the  name  of  all  that 
capital  messuage  or  late  dissolved  hospital  of  5^  Julian^  with 
the  appurtenances,  and  the  advowson  of  the  parish  church  of 
St.  Stephen* Sf  to  John  Dod  and  John  Reeve  in  fee ;  against  whom 
a  common  recovery  was  had  in  that  term,  in  which  Thomas  Ellis 
came  in  as  vouchee,  which  was  to  the  use  of  JTumas  Ellis  in  fee. 
In  Hilary  Term,  2-  William  Sf  Mary^  a  fine  was  levied  by  Tho^ 
mas  ElliSf  and  Maty  his  wife,  to  Henry  KilligreuDj  to  the  use  of 
Henry  KUligrero  in  fee. 

Thomas  Perkins  died  the  1st  of  May  l69d,  and  by  his  death 
the  said  church  became  vacant;  which  church  remaining  vacant 
for  18  months,  King  William  the  Third  by  lapse  presented 
John  FothergiU  in  1695,  who  was  admitted^  instituted  and  in- 
ducted. Henry  KiUigrew  by  his  will,  8th  December^  1704,  de- 
vised this  advowson  to  his  wife  Latcy  for  life,  and  died  in  2)^ 
cember  1712,  whereby  his  vfidow  Ijucy  Killigreno  was  seised  for 
life  of  the  advowson,  with  a  remainder  in  fee  to  his  three  daugh- 
ters, Lucyt  Mary  and  Judith^  as  coparceners. 

Lucy  KilligreWi  the  mother,  by  indenture  of  the  28th  o{  Aur 
gust  1716,  on  an  intended  marriage  of  her  daughter  Jjucy  with 
Jatnes  Cook  (one  of  the  Plaintifis  in  this  writ),  and  the  said  Lucy 
the  daughter,  conveyed  one^third  part  of  the  advowson  to 
trustees,  to  the  use  of  Lucy^  the  mother  for  her  life,  remainder 
to  the  use  of  James  Cook  for  his  life,  remainder  to  the  use  of 

advowson,  do  not  agree  to  present  C.  (a  stranger)  implead  A,  only,  by 
on  a  vacancy.  A,  the  eldest  (or  her  Quare  impeOii  on  a  vacancy,  and  re- 
assigns) may  present  to  the  first  turn,  cover,  it  is  a  bar  to  a  Quare  impedii 
and  JB,  or  her  assigns  to  the  next,  brought  by  JB*  against  C  for  that 
And  if  when  A*  and  B,  do  not  agree^  turn,  though  not  for  the  next  turn."] 

iMOf 
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1790.     LMcy  tbe  daughter  for  life,  remainder  to  trustees  for  their  lives, 

to  preserve  contingent  remainders,  remainder  to  their  first,  and 

agimu      every  other  son  in  tail  male,  remainder  to  their  daughters  as 
TheBuiiop   tenants  in  common  in  tail,  remainder  to  the  heirs  oi  James  Cook 
in  fee. 

In  17^6,  Mary  the  daughter  married  Edward  Barker  father 
of  the  present  Plaintiff.  In  October  17^8,  the  church  be- 
came vacant  by  the  death  of  John  Fotkergill,  on  which  one 
Caleb  Lomaxy  by  usurpation  on  Lucy  Killigrew  the  mother, 
[  414  ]  presented  John  Romney,  who  was  admitted,  instituted  and  in- 
ducted. 

Lucy  Killigrew  the  mother  died  in  1729)  whereby  James 
Cook  became  seised  during  his  life,  of  one-third  part  of  the 
advowson,  with  remainders  over  as  aforesaid ;  Edward  Barker 
in  right  of  his  wife  became  seised  in  fee  of  one  other  third  part, 
and  Judith  Killigrew  in  her  own  right  was  seised  of  the  other 
third  part.  On  the  8th  oi  June  1730,  the  church  became  vacant 
by  the  resignation  of  John  Romney,  whereupon  the  king  by 
usurpation  presented  the  said  John  Somney^  who  was  thereon 
admitted,  instituted  and  inducted. 

Judith  KiUigreWi  by  her  will  of  the  10th  of  May  1731,  de- 
vised her  third  part,  among  other  things,  to  trustees  to  pay  and 
dispose  the  rent,  issues  and  profits  thereof  to  such  persons  and 
to  such  uses  as  Maty  Barker^  during  her  coverture,  should  ap- 
point, exclusive  of  her  husband ;  remainder,  after  Marj/s  d^ 
cease,  to  the  present  PlaintiflTin  tall  male,  with  remainders  over, 
and  afterwards,  viz.  on  the  18th  of  June  1781,  the  said  Judith 
Killigrew  died. 

In  May  1734,  Mary  Barker  died,  whereupon  James  Cook  be- 
came seised  for  life  of  one-third  part,  Edward  Barker  the  father 
of  one  other  third  part  for  his  life,  and  Edward  Barker  the  pre- 
sent Plaintiff  of  one  other  third  part  in  fee  tail ;  and  afterwards 
the  church  became  vacant  by  the  death  of  JoAi»  Exmney,  where- 
by it  belonged  to  those  three  to  present. 

During  the  vacancy,  on  the  28th  oi  November  17*^71  Edward 
Barker  the  father  died,  whose  third  part  thereupon  came  io  Edn 
ward  Barker  the  Plaintiff:  that  it  belonged  to  James  Cook  and 
him  to  present,  but  that  the  Bishop^  Caleb  Lomax  and  Daniel 
Bellamy^  unjustly  hindered  them,  &c. 

The  Bishop  claimed  nothing  but  as  ordinary,  &c 

The  Defendant,  Caleb  Lomeucy  pleaded  four  pleas : — 

1st. 
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1st.  He  pleaded  a.  special  title  under  a  recovery,  and  tra-     1790. 

versed  the  seisin  in  fee  of  John  Ellis.  ^ 

2d.  He  pleaded  the  same  title,  and  traversed  that  TTiomat      agamtt 
Perkins  was  instituted  to  the  church  on  the  presentation  of  2loti»o^ 
John'  Ellis. 

Sd.  That  in  Michaelmas  Term  in  the  twentieth  year  of  the 
reign  of  Geo,  2.  he  brought  a  qnare  impedit  in  this  court  against 
the  Bishop  ofLondonj  Daniel  Crispin^  cXevVj  James  Cookj  one  of 
the  Plaintiffs  to  the  present  writ,  and  Edward  Barker  }}\e  father, 
in  his  life-time;  and  in  Hilary  Term,  in  the  21  Geo,  £.  by  the 
consideration  of  the  Court,  recovered  against  the  said  James  [[415  ] 
Cook  his  presentation  to  the  said  vicarage,  by  default  of  the  said 
James  Cook^  and  in  the  Easter  Term  following  declared  against 
the  Bishop  and  Daniel  Crispin^  and  had  a  verdict  and  judgment, 
and  a  writ  to  the  Bishop  to  institute  a  fit  person  at  his  pre- 
sentation :  that  his  clerk,  Daniel  Bellamy^  one  of  the  now  De- 
fendants, was  admitted,  instituted  and  inducted ;  it  was  then 
averred  that  James  Cook^  Edward  Barker  the  father,  and  the 
now  Plaintiff,  and  since  the  decease  of  Edward  Barker  the  fa* 
ther,  James  Cook  and  the  now  Plaintiff  never  did  agree  among 
themselves  to  present  a  fit  person,  wherefore  he  prayed  judg- 
ment, &c* 

The  4th  plea  traversed  that  the  fine  between  Henry  Kittigrew 
and  Thomas  EUis  and  Mary  his  wife,  was  levied  to  the  use  of 
Henry  Killigrew  and  his  heirs,  on  which  issue  was  joined. 

The  Defendant,  Bellamy^  pleaded  the  same  pleas. 

The  Plaintiff  replied  to  the  several  pleas  of  each : 

1st.  That  John  Ellis  was  seised  in  fee,  and  on  that,  issue  was 
joined. 

€d.  That  Thomas  Perkins  was  instituted  into  the  church  at 
the  presentation  of  John  ElliSf  on  which  issue  was  joined. 

3d.  To  the  third  plea  there  was  a  general  demurrer,  in  which 
the  Defendant  joined. 

This  was  argued  upon  the  demurrer,  by 

Bootle,  Serjt,  and  at  another  day  by  Prime^  Serjt.,  for  the 
Plaintiff,  who  contended  that  a  recovery  in  qimre  impedit,  even 
after  plenarty  by  it,  was  no  bar  to  the  right  of  a  stranger. 
Keilw.  49  a.  6  Co.  48  b.  BomeVs  case.  The  right  of  present- 
ation or  advowson  is  an  entire  thing,  and  one  coparcener,  or 
tenant  in  common,  cannot  bar  the  other.  That  it  is  an  entire 
thing,  is  holden  in  Co.  Litt,  197  b.  and  that  the  one  cannot  bar 

tho 
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1 790.     the  other  by  non-appearance  or  release,  is  laid  down.  £  And.  48| 

r 49.    In  case  of  a  thing  entire,  and  in  the  realty,  as  the  present- 

agaiiut  ation  of  a  church,  the  release  of  one  shall  be  only  a  bar  to  his 
d^M?  part,  but  shall  enure  to  the  benefit  of  the  other,  who  shall  re- 
cover the  whole  presentation.  5  Co.  97  b.  Hie  Countess  of 
NorikumberlanJCs  case.  In  this  case  the  default  of  Cook  in  the 
former  action  is  to  be  considered  as  a  fraud,  which  cannot  in- 
jure the  present  Plaint]£^  who  was  no  party  to  that  suit  If  he 
had  been  a  party  he  might  have  had  judgment,  and  a  writ  to 
the  Bishop  notwithstanding  CooVs  default :  for  if  several  de- 
fendants be,  and  one  makes  default,  there  is  a  writ  to  the  Bishop 
awarded  against  him ;  but  if  there  is  judgment  for  the  other 
[  4l6  ]  Defendant,  be  shall  have  a  writ  to  the  Bishop  against  the  Plain- 
tifi^by  the  common  law.  2  Inst.  124, 125.  Jenk.  2.  Cent.  95  (a). 
As  to  the  averment  that  the  coparceners  or  tenants  in  common, 
did  not  agree  to  present  a  fit  person,  that  is  wholly  immaterial; 
for  though  after  a  partition  they  may  bring  their  separate  ac- 
tions of  quare  impedity  each  for  their  respective  turn,  yet  before 
partition,  even  after  a  composition  to  present  by  turns,  they 
must  join  in  the  writ,  2  Inst.  365.  Keilw.  1.  But  when  Cook  is 
summoned  and  severed  in  a  joint  writ.  Barker  sues  for  his  own 
presentation  alone,  and  Cook  has  no  interest  in  the  suit.  2  Soil, 
Abr.  S50(&}.  1  RdU,  Hep.  242.  The  same  rule  holds  in  the  case 
of  ravishment  of  ward ;  and  also  in  debt  by  two  executors. 
By.  319  h. 

Draper^  Seijt.,  and  at  another  day,  Poole^  Seijt.,  for  the  De- 
fendant, argued,  that  though  it  was  true  that  three  coparceners 
in  law  make  but  one  person,  and  that  after  summons  and  sever-, 
ance,  one  coparcener  shall  recover  alone,  yet  the  title  is  always 
joint  The  stat.  Marlbridge  c.  12.  says.  That  if  the  disturber 
makes  de&ult  there  shall  be  a  writ  to  the  Bishop,  '*  quod  re- 
<*  damatio  impediioris  Hid  vice  conquerenti  non  obsistaf,  salvo  imr 
**peditori  alids  jure  suoj  cum  inde  loqui  volueritJ*  By  which  it 
appears  that  the  Defendant  loses  his  right  of  presenting  ilia  vice, 
for  that  turn,  with  a  saving  of  his  right  at  another  turn. 

Here  is  a  joint  right  in  three  as  tenants  in  coqimon,  assignees 
of  three  coparceners.  A  suit  is  brought  against  two  of  them, 
one  dies  pending  the  suit,  the  other  suffers  judgment  against 
him  by  default,  the  third  is  no  party  to  the  suit.  The  Defendant 
against  whom  judgment  was  recovered,  has  lost  all  his  right  to 

(a)  Caae  85.  {b)  PI.  8. 

that 


IN  THE  ^Thirtieth  Year  op  GEORGE  III.  417 

that  presentation,  to  Loniax  the  Plaintiff  in  that  suit.     If  so,      1 790. 
and  the  tenants  in  common  were  assignees  of  coparceners,  who     Z 
could  not  agree  to  present,  which  is  admitted  by  the  demurrer,      agpinu 
whose  turn  was  it  to  present?  It  was  CooVs  turn,  as  assignee  of  of  Lohdo^ 
the  eldest  sister.  £  Inst.  365.    Co,  Lift.  186  b.     But  supposing 
this  point  were  not  so,  and  that  they  were  barely  tenants  in 
common,  the  advowson  being  an  entire  thing,  the  presentation 
of  one  if  accepted,  serves  for  them  all;  so  the  recovei-y  ngainst 
one  bars  all  from  suing  for  that  turn.  The  recovery  against  Cook 
is  peremptory  for  that  turn  against  him,  and  all  claiming  witli 
or  under  him.  Moore  81, 

If  therefore  Cook  be  a  disturber  for  that  turn,  and  peremp- 
torily so  by  his  own  default,  how  can  any  one  set  up  a  title  to 
present  to  that  turn  in  the  right  of  Cook  and  himself?  How 
will  the  judgment  be  peremptory  against  his  claim  pro  ilia  vice,  [417] 
if  that  may  be  done?  It  is  said  that  the  present  Plaintiff  was 
no  party  to  the  suit  against  Cooks  but  he  was  privy  to  the  title 
of  Cook.  Lomax  had  no  reason  to  make  the  present  Plaintiff  a 
Defendant  in  that  action,  as  Cook  and  Barker  the  father  pre- 
sented and  were  disturbers.  Upon  the  whole  it  seems  clear, 
that  no  title  can  be  set  up  to  this  tiim  in  Cook^  or  jointly  with 
him;  and  that  Barker  has  no  right  to  this  presentation  upon 
this  record,  since  Cook^  as  assignee  of  the  eldest  sister,  is  enti- 
tled to  this  turn,  and  might  have  brought  his  quare  impedit 
against  Barker,  the  Plaintiff,  bad  he  hindered  him.  Co.  Lit.  186. 
There  is  no  ground  therefore  for  the  Plaintiff  to  recover  this 
presentation. 

The  Court  were  unanimous  in  the  following  judgment. 

If  this  had  been  the  case  of  mere  tenants  in  common,  it 
would  have  been  more  doubtful^  for  the  advowson  in  that  case 
is  one  entire  thing,  not  in  its  nature  severable  but  by  partition. 
There  if  one  releases  it  shall  enure  to  the  benefit  of  the  other. 
5  Co,  97.  So  if  two  tenants  in  common  be  sued  in  a  quare  im^ 
jjedity  one  makes  default,  and  the  other  appears,  if  he  hath  judg- 
ment, he  shall  have  a  writ  to  the  Bishop,  though  on  default 
the  Plaintiff  is  entitled  to  a  writ  to  the  Bishop  against  him  who 
made  default.  2  Inst.  1£4,  125.  So  if  two  tenants  in  common 
sue  in  quare  impedit,  one  is  nonsuited,  the  other  shall  recover. 
Co.  Litt.  197  h.  But  though  these  rules  are  laid  down  where 
two  joint-tenants,  or  tenants  in  common,  are  parties  as  Plaintiffs 
and  Defendants  to  the  same  suit,  yet  there  is  no  case  where  one 

vou  1.  G  G  joint- 
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1790.    joint-tenant,  or  tenant  in  common,  is  sued  or  sues  alone,  and 
after  a  recovery  against  him,  be  it  in  chief  or  by  default,  and 


agai$ut      a  writ  to  the  Bishop,  it  hath  been  held  that  the  other  may  sue 
'^Immk    ^^'^  ^^^  summon  and  sever  him,  and  recover  that  very  pre- 
sentation.    For  it  should  seem  that  as  the  presentation  of  one 
joint-tenant  or  tenant  in  common,  will  be  a  presentation  in  the 
right  of  all,  so  a  recovery  by  defiiult  against  one  joint-tenant  or 
tenant  in  common,  will  be  a  bar  for  that  presentation  to  all. 
2  MolL  Abr.  Present.  372.  pL  1  et  2.  373.  pL  12.  However  then 
the  case  may  be,  with  respect  to  mere  joint-tenants  or  tenants 
in  common  of  an  advowson,  it  is  clear  as  to  the  case  of  co- 
parceners; though  they  may  join  in  a  quare  impedit,  yet  upon 
their  not  agreeing  to  present,  the  law  ccmsiders  their  right  of 
presenting  as  severed  by  a  partition  to  present  by  turns,  as 
much  as  if  they  had  actually  made  such  a  composition ;  there- 
fore though  tenants  in  common  must  join  in  quare  impedit^  co- 
[  418  ]    parceners  need  not  (a).    5  Hen*  7,  8.  pL  17.     If  they  cannot 
agree,  it  is  of  common  right  that  the  eldest  shall  present  on  the 
first  avoidance;    the  second  on  the  second,  the  third  on  the 
third,  and  so  on.  2  EolL  Abr»  S46.pL  ].    This  privilege  goes 
to  the  issue  or  assignee  in  law,  or  in  fact,  of  coparceners,  such 
as  the  grantee,  or  tenant  by  the  curtesy.    2  BolL  Abr.  346.  pL  £ 
and  8.  Co.  Litt.  166  b.  Moore  225.  And  if  any  of  the  coparceners 
be  disturbed  by  the  other,  or  their  assigns,  she  may  bring  quare 
impedit  against  them.     Suppose  then  a  lapse  incurs,  where  per- 
sons have  a  right  to  present  by  turns,  it  is  held  that  only  the 
right  of  the  person  who  had  then  a  right  to  present^  shall  be 
lost  Bro.  Present.  pL  26.  So^  if  there  are  four  coparceners,  the 
eldest  and  second  present,  a  stranger  usurps  on  the  third;  this 
usurpation  will  only  affect  that  turn,  and  the  fourth  may  pre- 
sent when  his  turn  comes,  and  if  disturbed  bring  quare  impedit  i 
for  the  usurpation  only  displaced  the  turn  of  the  third.  Bro.  Qua. 
Imp.  pi.  118.     Suppose  Cook  had  granted  away  his  turn,  would 
not  hi^  grantee  be  thereby  entitled  to  his  turn  against  Barker? 
And  is  there  a  stronger  way  of  granting,  than  by  suffering  a 
judgment  against  him  and  execution  for  this  turn  by  Lomax  as 
is  here  done?    Why  is  a  usurpation  against  a  bishop  no  bar  to 
his  successor,  though  it  is  to  himself?    Because  by  1  Eliz.{b)  a 
bishop  cannot  grant  away  such  an  advowson.  CrOm  Jac.  673* 

(a)  (Where  such  compositiQn  hss  been  made,  eee  Wsts^iCl.  Law  S54J 
{b)  C.  10. 

Sir 
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Sir  W.  Jones  45.  S.  C.  where  a  recovery  without  title  by  default,     1 790. 
against  a  former  Bishop  of  Ely,  was  held  not  binding  on  his    ^^^^^^ 
successor.     In  this  case  therefore  the  recovery  against  Cook  is     agama 
to  be  considered  as  a  grant  of  his  turn,  or  a  usurpation  on  his  ofLoiiMv. 
turn  only,  and  therefore  conclusive  to  Barker^  who  has  no  right 
to  this  turn,  unless  they  had  agreed  to  present,  which  is  not 
averred,  and  not  denied  that  they  did  not  This  recovery  there- 
fore is  peremptory  for  this  turn,  but  will  be  no  bar  to  Barker 
recovering  the  presentation  at  the  next  avoidance. 

Judgment  for  the  Defendant. 


Arthington  and  Hardcastle  against  The  Bishop  of  satwrdaf^, 

Chester  and  Jackson,  Clerk.  "^ 

^UARE  impedit.  The  declaration  stated,  that  the  Defendants  Where  the 
^  were  summoned  to  answer  the  Plaintiffs  of  a  plea,  that  they  ^^^^^ 
permit  the  PUintiffs  to  present  a  fit  person  to  the  perpetual  the  crown 
^curacy  of  the  Church  of  Caoerham^  in  the  county  of  York  and  exception  of 
diocese  of  Chester^  &c.  That  one  Thomas  Hardcastle  was  seised  all  cAiircA^t 

ana  vicor^ 

of  five  undivided  sixth  parts  of  the  impropriate  rectory  of  the  ^ger  thereto 
parish  Church  of  Coverham,  and  one  Richard  Geldart  of  the  JJ^fj^^' ' 
other  undivided  sixth  part  of  the  said  rectory  in  their  demesne  cwracif  be. 
as  of  fiee^  as  tenants  in  common,  and  not  as  joint*-tenants,  to  the^il^oiy 
which  said  rectory  the  nomination  and  appointment  of  the  l«»»«dbythc 

•^  '  "^  gnuat,  not 

curacy  of  the  parish  Church  of  Coverham  did  belong  and  apper«  bang  in- 
tain,  and  doth  yet  of  right  belong  and  appertain;  that  the  said  ^^^o^^ 
Thomas  Hardcastle  and  Richard  Geldart  being  so  seised,  and  r  •419  ] 
the  curacy  being  vacant,  they  nominated  and  appointed  one 
Christopher  Lonsdale  clerk  to  the  said  curacy,  who  on  that  no- 
mination and  appointment  was  licensed  by  the  then  Bishop  of 
Chester  to  the  said  curacy  and  to  be  the  curate  thereof  in  the 
time  of  Geo.  2.:  that  in  the  twelfth  year  of  the  reign  of  Geo.  2.  a 
Jlne  sur  cognizance  de  droit  come  ceo^  4*^.  was  levied  by  the  said 
Michard  Geldart  and  his  wife,  of  his  undivided  sixth  part  of  the 
said  rectory  of  Coverham,  with  the  appurtenances,  &c  to  the 
use  of  the  said  Thomas  Hardcastle  in  fee,  who  thereupon  became 
fieised  of  the  whole  rectory  in  fee:  that  December  7th,  1743,  the 
said  curacy  was  augmented  by  Queen  Ann^s  Bounty:  that  2)^- 
eember  3d,  1750,  tl)e  said  Thomas  Hardcastle,  by  a  deed-poll, 
granlol  to  ihe  pr nent  Plaintiffs  the  right  of  aomioatioii  to  the 

G  6  2 
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179l)«     said  perpetual  curacy,  when  the  same  should  first  and  next  be- 

come  vacant  by  the  death  or  resignation  of  the  said  Christopher 

TOW        Lonsdale:  that  December  26th,  1788,  the  said  curacy  became 

The  B^op  ^^^^  ^y  ^^^  death  of  the  said  Christopher  Lonsdale^  and  yet  ii 

ofCiusna.  Vacant,  and  by  reason  thereof  it  belongs  to  the  Plaintifis  to 

nominate,  &c. 

Plea  by  the  bishop  as  usual,  that  he  claimed  nothing  but  the 
admission,  &c.  as  ordinary,  &c. 

Plea  by  Jackson^  tlie  clerk,  that  he  is  curate  on  the  presenta- 
tion, nomination  and  appointment  of  our  lord  the  present  king 
duly  licensed,  &c.  that  King  Geo.  1.  was  seised  of  the  advowson, 
right  of  presentation  or  nomination,  and  appointment  of  and  to 
the  perpetual  curacy  of  the  parish  church  of  Cooerham  as  of  one 
in  gross  by  itself  as  of  fee  and  right  in  right  of  his  crown  of 
England;  that  the  curacy  being  vacant,  he  presented,  nomi- 
nated and  appointed  one  Humphry  Dickinson  clerk  to  the  said 
curacy,  who  was  licensed  by  the  then  Bishop  of  Chester^  and. 
duly  admitted  to  the  curacy  in  the  time  of  Geo»  1.:  that  Geo.  1. 
died  so  seised,  on  whose  death  the  advowson,  right  of  present- 
ation, &C.  descended  and  came  to  Geo.  2.  who  was  seised,  &c : 
r  420  3  that  the  curacy  became  vacant  by  the  death  of  Humphry  Dickin" 
son  s  on  whose  death,  the  said  Thomas  HardcasUe  and  Bichard 
Geldart  usurping  upon  the  right  of  Geo.  2.  nominated  and  ap- 
pointed the  said  Christopher  Lonsdale  to  the  said  curacy,  &c. : 
that  Geo.  2.  died  so  seised,  on  whose  death  the  advowson,  &c. 
descended  and  came  to  our  lord  the  present  king  as  grandson 
and  heir  of  Geo.  2.  whereby  he  became  seised,  &c  and  being 
80  seised  the  curacy  became  vacant  by  the  death  of  Christopher 
Lonsdale^  whereupon  it  belonged  to  the  present  king  to  present, 
&C.  Without  this,  that  the  nomination  and  appointment  to 
the  curacy  of  the  parish  church  of  Cooerham  aforesaid,  belong- 
ed and  appertained  to  the  said  rectory  in  manner  and  form  as 
the  said  Plaintifis  have  above  alleged^  &c. 

Replication  in  the  common  form  to  the  plea  of  the  bishop, 
with  judgment  and  a  cesset  executio  till  the  plea  between  the 
Plaintifis  and  Jackson  the  clerk  be  determined. 

Replication  Co  Jacksoris  plea  took  issue  on  the  traverse  of 
the  nomination  and  appointment  to  the  curacy  belonging  to  the 
rectory  of  Cooerham^  &c. 

This  issue  came  on  to  be  tried  at  the  last  Summer  assizes, 
fox  the  county  of  York,  when  a  verdict  was  found  for  the 

Plaintifis* 
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Plaipdfik,  subject  to  the  opinion  of  the  court  on  a  case,  which     179CX 

That  in  the  reign  of  Hen»  3.  the  rectory  of  Caoerham  was       «w 
^propriated  to  the  abbey  of  Caoerham^  and  from  that  time  to   TheBbbop 
the  time  of  the  dissolution  of  the  abbey  the  parish  church  of  of  CHitr». 
Caverham  was  senred  either  by  some  of  the  monks,  or  by  some 
person  whom  they  employed,  there  not  appearing  to  have  ever 
been  a  vicarage  endowed. 

Upon  the  dissolution  of  the  abbey  in  the  27th  year  of  Hen.  6. 
the  same  with  all  its  members  and  appurtenances  came  lo  the 
crown,  and  continued  in  the  crown  till  the  5th  year  of  Ed.  6, 
when  that  king  by  letters  patent  granted  the  same  to  John  Ward 
for  21  years  by  the  following  description  <<  Totam  rectoriam 
ecclie  (ecclesia)  pochial  (paroehialis)  de  Coverham,  cum 
pertin(^^m)  in  com{itatu)  suo  Eb6r(ar^5i)  Abbie  {Abbatidb) 
'*  de  Coverham  in  eodem  com{iUM)  auctoritat(^)  parliament(i) 
supress(^p)  &  dissolut(<e)  quondam  spectant(^m)  &  perti<- 
nea\(em)y  ac  omnia  doraos,  edificia,  horrea,  tj^vt{as)  glebasy 
*<  oblacoes  {oblationes),  obvenodes  {obvemtiones)^  proficua, 
commoditat(e$)  et  emolumenta  quaecunq.  eidem  .rector(kp) 
quoquomodo  specan(fuz)  sive  pertinen(/fa)  ;  except{ts)  ta- 
m^n  semp'(er)  nobis  heredibus  et  successoribqs  nostris  om- 
nind  reseryat(f:$),  omnibus  boscis  et  suboscis,  (de  fai  et'  super  [  421  3 
pmissis  {pramissis)  creBcen{tibus)  et  existen  (/i&us),  ac  advo* 
caf  (a),  %>icar{i€e)  eccRe  {eccle$(te)  de  Coverham  pr€edict{ai)  hend 
{habendum)  et  tenend.  {tenendum)^  &c.  reserving  an  aimual 
rent  of  20/.  &c. 

Queen  Elizabeth  by  letters  patent  in  the  14th  year  of  her 
reign,  after  reciting  the  above  grant  of  Ed.  6.  in  consideration 
of  853/.  12s.  granted  to  Thomas  Alien  and  Thomas  Freeman 
'^  IUvecoem(iiCTJ^5i(man)etrevecoes(rfOtfrsfioit^s)pedict(j^^ 
'<  dictee)  rector(f^)  ecclie  (ecdesiie)  pochial  (jparochialis)  de 
<(  Coverham  cum  ptin  {pertinentiis)  ac  pedicor  (pr€edictorum) 
domor(ti0i)  edific(iortim}  borreor(tMii)  terr(anim)  gleb(aniiit) 
dedm(arMm)  oblac'  {oblaiionum)  obvenc  (pboerUionum)  pfic^ 
(proficuorum)  commoditat(tim)  et  emolument(on<m)  quor'^ 
cunq  {quorumcunque)  eidem  rector(f^p)  quoquomodo  spectan- 
{tium)  sive  ptinent  {pertineniium)^  &c  &c.'*    These  letters 


<4 


(a)  It  is  obviouBy  that  if  this  abbreyiated  word  be  here  used  in  the  ablative 
case,  the  advowflon  of  the  vicarage  is  included  in  the  exception;  if  in  the 
accusative,  that  it  passed  by  the  grant, 

patent 


€6 


it 
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tJSO*     patent  then  went  on  to  grant  the  whole  rectory  of  CaoerAam  to 

Amrano.    ^^^^»  and  Freeman  with  the  several  appurtenances  described 

t^       (but  without  mentioning  the  vicarage)  and  at  the  end  of  thede- 

iS^m^o^  scription  contained  the  following  clause.     *<  Ac  omnia  alia 

otCatartMB,  «  commoditates  et  emolumenta  quaecunq,  eidem  rcorie  {rec-^ 

foria)  quoquomodo  spectan(/{a)  sive  pertin'(^/ta)  ant   ut 

menibr(a) ptes  {paries)  vel  pcell  {pareelia)  ejosdem  rector(i^) 
*^  hii{/iabita)  cognit'(a)  accept(a)  usitat(tf)  et  reputat(a)  exis- 
**  ten(/fa)  modd  vel  mip(^r)  in  tenur(^)  sive  occupa'coe  {occu- 
"  patione)  pe'dci  ( pradicH)  Jokis  (Jokannis)  Ward,  &c.  keJ^ 
Then  followed   ^^  Nee  non   totam  illam  re'oriam  {rettoriamy 

nram  (nostram)  de  Ifordecum  omnibus  sois  p'tin  {periinenHis) 

in  com[tiaiu)  nro  {nostro)  Sussex'\  &c.  with  a  particular 
enumeration  {a)  of  the  appurtenances  belonging  to  the  rectory  of 
Jffbrd^  To  have  and  to  hold  the  said  rectories  o(  CoverAam  and 
Iford  in  as  full  and  ample  a  manner  as  any  Abbot  of  Coverkam^ 
or  the  former  owners  of  the  rectory  cX  Iford  (naming  them)  had 
eiijoyed  the  same. 

**  £xcept(i5)  tamen  semp(^r)  et  extra  presentem  concessro* 
''  nem  n'ram  {fwstram)  nob(/5)  hered(f ^)  et  soccessoribus  nVis 
'^  (nostris)  omntno  reservatis  omnibus  campants,  et  toto  plnmbo, 
'^  de,  in,  et  super  premissis  exi8tent(i&ttf)  praeter  plumbeas 
'^  gtttturas,  et  plumbum  in  fenestris  eor'dem  {eorundem)  pre- 
[  422  ]  ^'  miss(onim)  ac  etiam  omnibus  advocSc  {advoeaikmibta)  rector- 
^*  (iarum)  viear(fanMi)  et  eccliSr  {eeiUsiarum)  premi9s{is}  seu 
*'  e0r{uM)  alicoi  •pectan(/iiiiii)  sen  pertin(€ii^iiim)  nob(i>)  ber^'- 
'*  ,{ibus)  et  successoribus  nris  {nostris)  simili  modo  except(»)  et 
**  feservat(»)",  ftc. 

The  caae  farther  stated,  that  daring  the  time  the  rectory  of 
Cowrkam  remained  in  the  crown,  an  annual  pension  of  5/1  69.  Sd, 
was  paid  by  the  crown  to  the  person  who  was  chaplain  and 
curate  for  the  time  being  of  the  parish  church  of  Qnerham, 

That  there  was  a  vicarage  at  Iford  at  the  time  of  the  above 
grant  of  queen  Elizabeth  to  Allen  and  Freenuau 

That  in  1642  Thomas  Dickinson  was  licensed  to  serve  the 
cttraejr  of  Caverham,  on  the  presentation  of  WUliam  Hardcastle 
and  Thomas  Homer  impropriators. 

That  in  1691  TTumas  Oddie  was  licensed  to  serve  the  c&racy 
of  Coverhamj  but  it  did  not  appear  on  whose  nomination. 


vicarage  of  Jffbrd. 

That 
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That  between  the  years  1691  and  1708  (the  exact  time  not     1790. 

appearing)  John  Turner  was  licensed  to  serve  the  curacy  of   xethwo- 

Cooerhavu  tos 

That  in  1708  the  toid  JoAn  Turner  was  instituted  to  the  rec-  ThTSJhap 

tory  and  vicarage  of  Coverham^  on  the  presentation  of  Queen  ^^  Chmti*. 

Anne^  patron  per  lapsum  temports. 

That  in  1727)   on  the  supposed  death  of  the   said   John 

Turner^  Humphry  Dickinson  was  instituted  to  the  vicarage  of 

Cooerham  on  the  presentation  of  King  George  2.  patron  pleno 
Jure.  That  Turner  afterwards  appeared  and  claimed  the  church, 

upon  which  Dickinson  gave  it  up. 

That  in  1737  while  the  said  Turner  was  in  possession  of  the 

church,  Christopher  Lonsdale  was  nominated  to  the  curacy  of 

Coverham  by  Thomas  HardccLStle  and  Richard  Oeldart  impro« 

priators. 

That  by  a  process  in  the  consistory  court  of  Chester^  the  said 

Tbrn^was  dispossessed,  and  that  in  1739  the  said  Lonsdale 
was  licensed  to  the  curacy  of  Coverhamf  which  he  enjoyed  till 
his  death  in  1789- 

On  the  part  of  the  Plaintiffs,  Lawrence,  Serjt.,  argued  in  the 
following  manner.  The  question  in  this  case  is,  whether  in 
the  exception  of  the  advowson  of  **  all  rectories,  vicarages,  and 
^  churches '^  contained  in  the  grant  of  Queen  Elizabeth^  the 
right  of  nominating  a  curate  to  the  church  of  Cooerham  be  in« 
duded?  The  several  nominations  and  presentations  which 
have  taken  place  subsequent  to  that  grant,  are  no  farther  ma- 
terial, than  as  the  usage  may  operate  to  explain  the  grant.  [4^3] 
For  the  quare  impedit  is  brought  to  recover  the  nomination  to 
the  curacy,  and  the  plea  of  the  Defendant  Jackson  is,  that  he  is 
curate  on  the  nomination  of  the  king.  But  there  are  two  points 
which  seem  clearly  in  favour  of  the  Plaintiffs;  1st,  That  under 
the  words  of  the  exception,  considered  without  relation  to  the 
usage,  no  right  was  reserved  to  the  crown  of  naming  the 
curate;  2d.  That  the  usage,  as  far  as  it  is  found,  operates 
against  the  Defendant. 

It  is  stated  that  the  appropriation  was  made  in  the  reign  of 
Henry  3.  and  that  prior  to  the  dissolution  of  the  Abbey  of 
Cooerham  the  church  was  served  by  some  of  the  monks,  at 
which  time  there  does  not  appear  to  have  been  any  vicarage 
endowed.  It  is  also  stated,  that  during  the  time  the  church 
was  in  the  hands  c^the  crown^  a  pension  was  paid  by  the  crown 

to 
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/1 790.     to  the  curate  Upon  this  state  of  the  case,  it  appears  that  when 
aTtuing-    ^^^  ^CBse  was  made  by  Ed.  6.  and  the  reversion  granted  by 
TON        Eliz.  there  was  no  vicarage  in  existence  upon  which  the  excep- 
xSishop  tion  could  operate.    The  question  then  comes  to  this,  whether, 
of  CiiuTEs.  jjs  there  was  no  vicarage,  properly  speaking,  to  which  the  ex- 
ception could  be  applied,  it  did  not  mean,  and  may  not  be 
understood  to  reserve  to  the  crown  the  right  of  nominating  the 
person  who  was  to  perform  the  spiritual  office,  though  such 
person  were  only  chaplain  or  curate.    The  great  difference  be- 
tween rectories  appropriate,  and  those  which  are  not,  is  that  in 
the  latter,  the  rector  is  for  life,  in  the  former  perpetual,  Plawd. 
495.    2  JRolL  Abr.  S41.    Where  there  is  no  vicarage  endowed, 
the  appropriation  is  as  to  the  service  of  the  church,  in  the  same 
state  as  before  the  passing  the  15  Bic.  2.  c»6.  &  4  Hen,  4.  c.  12. 
As  the  rector  cannot  himself  execute  the  duty,' he  must  find  a 
clerk  to  perform  the  office  for  him.    Prior  to  those  statutes  the 
persons  employed  were  removeable  at  the  will  of  the  rector,  and 
had  no  claim  to  any  salary  but  such  as  was  agreed  upon  with 
the  rector.    Gibs,  Cod.  717'     1  Bum's  Ecc.  Law,  71.    2  Bum's 
Ecc.  Law,  71.     1  Bloc.  Comm.  367*     Bunb.  273.     Nor  has  a 
curate  now  any  interest  for  which  any  remedy  is  given  by  law, 
except  an  action  for  work  performed  on  a  quantum  meruit.    To 
such  an  office  as  this,  the  terms  of  the  exception  are  in  no  de» 
gree  applicable.     An  advowson  is  the  right  of  presentation  or 
collation  to  a  church.    Co.  Litt.  1 19  b.  Every  church  is  either 
presentative,  collative,  donative,  or  elective.    lb.-    A  quare  im" 
pedit  may  be  sued  de  ecclesidj  which  always  imports  a  rectory 
[  424  ]    or  parsonage.     F.  N»  B,  76.     A  curate  signifies  a .  clerk  not 
instituted  to  the  cure  of  souls.'    2  Bum's  Ecc.  Law,  52.     But  to 
a  curacy  there  is  neither  presentation  nor  collation.     The  terni 
advowson  is  never  applied  but  to  a  benefice,  which  formerly  a 
curacy  was  not.     In  times  when  the  feudal  system  prevailed^ 
institution   took  its   rise;    the  Ecclesiastical  law  considered 
benefices  as  analogous  to  lay  fees,  and  therefore  required  insti- 
tution to  be  made  by  the  bishop.     But  where  there  was  no 
benefice  no  institution  was  necessary  ;  and  no  curate  was  ever 
instituted  to  an  office  which  he  held  merely  at  will. 

The  term  vicarage,  which  at  the  time  of  the  grant  had  a 
known  defined  sense  distinct  from  its  original  meaning,  implied 
an  office  to  which  institution  and  induction  were  necessary  ac- 
cording to  Stat.  Ric.  2  Sp  Hen.  4.  There  may  be  strictly  speak- 
ing 
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ing  an  advowson  of  a  vicarage,  bat  the  term  advowson  can      1790. 
neither  be  applied  to  a  curacy,  nor  by  fair  construction  be 


holden  to  mean  it  The  only  argument  which  can  be  used  on  tow 
the  other  side  is,  that  unless  the  words  mean  a  curacy,  they  xh^^op 
mean  nothing,  there  being  no  vicarage  at  Caoerham.  The  ^Chbxss. 
answer  to  this  is,  that  the  words  were  used  ex  nugori  cauteld^ 
and  that  the  officers  of  the  crown  inserted  them,  lest  there  might 
possibly  be  a  vicarage  at  Cooerham^  as  there  clearly  was  at 
Iford.  This  evidently  appears  from  the  word  rectories  being 
used  in  the  same  sentence,  and  that  they  made  the  exception  as 
of  course,  without  attending  to  the  import  of  the  words ;  for  the 
exception  extends  to  the  very  subject  of  the  grant,  namely,  the 
rectory.  In  Hob.  SOS.  it  is  laid  down  that  grants  are  to  be 
construed  according  to  their  plain  and  easy  sense ;  in  10  Co. 
105  b.  it  is  said  that  every  exception  and  reservation  is  to  be 
strictly  construed.  In  Co,  Litt.  47  a*  the  difference  is  marked 
between  an  exception,  which  is  ever  part  of  the  thing  granted^ 
and  of  a  thing  in  esse^  and  a  reservation,  which  is  always  a 
thing  not  in  esse,  but  newly  created  or  reserved  out  of  the  land 
or  thing  demised.  But  here  there  was  no  new  creation  of  a 
vicarage. 

This  rule  holds  even  in  construing  grants  made  by  the  crown, 
as  in  cases  of  patents  granted  according  to  43  Eliz.  c.  1.  which 
are  to  be  taken  most  strongly  in  favour  of  the  patentee.  The 
meaning  indeed  of  that  maxim  of  law,  which  says  that  the  grants 
of  the  crown  shall  be  strictly  construed,  is  that  they  shall  not 
exceed  the  intent  of  the  crown,  and  shall  be  expounded  most 
for  the  honor  of  the  crown.  Nor  is  it  probable  from  the  nature 
of  the  thing,  that  to  a  curacy  without  a  certain  salary  or  any 
fixed  emolument,  the  crown  should  wish  to  retain  the  right  of  [  4^5  ] 
appointment ;  and  in  a  case  too  where  the  person  appointed 
could  not  have  any  remedy  whatever  to  obtain  his  office.  At 
common  law  no  remedy  would  lie,  and  it  was  not  till  the  stat. 
Geo.  ].  5/.  2.  r.  10.  was  passed,  which  put  augmented  curacies 
upon  a  footing  with  other  benefices,  that  a  quare  impedit  could 
have  been  brought.  Though  a  mandamus  would  go  to  compel  the 
bishop  to  license,  yet  it  could  not  oblige  the  impropriator  to 
admit  an  officer  who  held  at  will.  *  But  whatever  might  have 
been  the  intention  of  the  crown,  it  had  no  power  to  reserve  the 
presentation  to  the  curacy  out  of  the  grant  of  the  rectory.  The 

nomination 
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t^fS0*     nomination  of  the  curate  could  not  be  separated  (rom  cbe 
j^^agjgfo^    rectory.     Dyer  58  b.     Before  the  dissolution  of  monasteries, 
WW        all  rectories  now  impropriate  were  in  the  hands  of  reCgious 
^tt^^f^Xip  houses,  who  in  contemplation  of  law  (where  there  was  no 
of  CunsB.  vicarage  endowed)  were  in  every  sense  the  rectors  of  parishes, 
and  were  considered  as  themselves  discharging  the  duties* 
From  them  the  right  of  naming  a  curate  could  no  more  be  se- 
parated, than  from  a  rector  at  the  present  day.    This  could 
not  now  be  done ;  a  condition  of  that  kind  in  a  presentation 
would  be  void.    If  so,  it  could  not  have  been  good  in  the  case 
of  a  religious  house.     By  becoming  appropriator  the  house 
possessed  all  the  qualities,  and  was  liable  to  all  the  burthens  of 
parson.    It  became  responsible  to  the  bishop,  and  liable  to 
his  process  for  neglect  of  duty.     No  instance  can  be  found  of  a 
separation  while  the  religious  houses  continued.     On  the  disso- 
lution of  those  houses  the  appropriations  were  vested  in  the 
crown  or  its  grantees  to  hold  in  the  same  manner  as  the  reli- 
gious houses  held  them.    Siat.  27  H.  8.  c.  28.  5. 2.  4*  31  HI  8. 
c.  IS.  5.  2.    No  new  character  was  created,  but  the  impropriator 
becoming  rector  stood  in  the  same  situation  as  the  monastery 
did  before :  he  was  the  only  person  to  whom  the  law  looked  for 
a  performance,  and  against  whom  it  could  proceed  for  a  neglect 
of  the  duties.     It  seems  a  necessary  consequence,  that  he  who 
is  punishable  for  neglect  of  duty,  and  on  whom  the  law  imposes 
certain  burthens,  should  have  the  sole  power  of  appointing  his 
substitute  when  he  cannot  himself  personally  discharge  the 
o£Bce. 

But  if  on  the  other  hand  it  should  be  argued,  that  when  the 
nomination  of  the  curate  is  transferred  to  another,  the  rector  is 
no  longer  answerable  for  the  discharge  of  the  duty,  or  punish- 
able if  no  curate  be  appointed ;  the  consequence  would  be,  that 
[  426  ]  there  might  be  no  means  of  compelling  the  performance  of  the 
duty.  The  person  to  whom  the  right  belonged  might  be  un- 
known, or  out  of  the  reach  of  Ecclesiastical  censures.  He 
might  have  no  bona  Ecclesiaslica  liable  to  sequestration.  Be- 
fore the  passing  the  stat*  1  Geo.  1.  st.  2.  c.  10.  which  held 
curacies  to  be  ecclesiastical  benefices,  no  lapse  incurred  for  not 
nominating  to  a  curacy ;  nor  had  curacies  any  of  the  qualities 
necessary  to  an  inheritance.  Whatever  could  have  been  re* 
served  to  the  crown  capable  of  descent,  must  have  been  either 

a  corporeal 
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a  eorporeal  or  incorporeal  hereditament.     Bnt  tbe  rigbt  of  ap^     1790. 
pointing  a  curate,  is  no  more  an  hereditament  than  the  right  of 


appointing  any  other  servant.  rov 

With  respect  to  the  asage,  the  first  presentation  made  by  the  n^BAop 

crown  was  merely  per  tapsum  iemporh  to  the  rectory:  the  <^OmaitBu 

second  was  wrongfaU  and  the  presentee  was  in  fact  removed  by 

the  persons  claiming  ander  the  grant  of  Queen  Elizabeth^  so 

that  there  appears  no  act  of  the  crown  exercising  the  only  right 

which,  ft  is  now  contended,  exists. 

Le  Blancj  Seijt,  for  tbe  Defendant     The  question,  as  it  h 

said  on  beitalf  of  the  Plaintiff,  arises  from  the  construction  of 

tbe  two  grants  of  Ed.  S.  and  Eliz.  which  mast  be  construed 

together;  and  the  question  is,  whether  the  curacy  which  was 

separated  from  the  rectory  by  the  reservation  in  the  grant  of 

Eliz,  can  again  become  appurtenant?  Now  it  is  a  dear  rule  of 

law,  that  an  advowson  or  the  like  which  was  appurtenant  and 

has  been  once  severed  from  the  principal,  can  never  afterwards 

become  appurtenant,  though  it  should  come  agsm  into  the 

same  hands.  2  Mod.  1.  With  respect  to  the  argument,  that  the  ^ 

king's  grants  shall  be  constraed  In  fevour  of  the  grantee  it  it 

contrary  to  the  general  rule  of  construction.   Phmd.  S43.  But, 

another  rule  is,  that  all  the  words  of  a  grant  shall,  if  possible^ 

take  efi*ect.     In  the  grant  of  Ed.  G.  the  words  of  the  exception 

cannot  be  operative,  unless  they  mean  the  curacy.    When  the 

monastery  was  dissolved,  it  came  to  the  crown,  from  which  as 

annual  stipend  was  paid  to  the  curate,  but  there  was  no  vicar- 

age  belonging  to  it.    If  the  words  therefore  of  the  exception  in 

this  grant  do  not  mean  the  curacy,  they  can  have  no  eflfect* 

there  being  no  vicarage  at  Caverfianu     In  the  grant  of  EHza* 

betk  the  exception  is  of  all  advowsons  of  vicarages  and  churches, 

&c.  in  the  plural  number;  this  seems  to  have  been  done  by 

design,  as  there  was  a  vicarage  at  Ifrrd^  and  with  reference  to 

the  exception  in  the  grant  of  Ed.  6.  which  is  in  the  singular 

Dumber,  and  could  only  be  applicable  to  the  curacy.     The    [  427  ] 

exception  therefore  in  the  grant  of  Elizabeth^  comprehended 

the  vicarage  of  I/brdf  and  all  that  it  could  mean  to  comprehend 

at  Coverhatn,  namely  the  curacy.    As  to  tbe  argument,  that 

the  term  advowson  is  inapplicable  to  a  curacy,   it  certainly 

may  be  understood  to  mean  the  patronage  which  llie  founder  of 

the  church  originally  had,  whether  it  were  a  donative,  or  the 

right  of  presentation  or  nomination.    Originally  the  o£5ce  of 

vicar 
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1790.     vicar,  and  curate  were  the  same,  whether  called  vicariuSf  eapeU 
AuBura-   ^^^^  ^^  ^V  ^^7  ^^her  appellation.     Those  persons  who  di»- 
TOH       charged  the  duty  of  the  rector  were  so  described.    A  vicar  was 
Th^Buhop  ^^^  ^^^  performed  the  service  of  the  church  vice  rectoris  /  so 
ofCHznnu  qIsq  was  a  curate.    In  the  term  ^^  vicarages''  therefore  a  curacy 
might  "Jeell  be  included,  as  a  vicarage  and  a  curacy  were  in 
effect  the  same  office.  With  respect  to  the  argument,  that  as  a 
stipendiary  curate  was  not  instituted  to  his  office,  therefore  the 
term  advowson  could  not  be  applied  to  a  curacy,  the  same 
argument  would  go  the  length  of  proving  that  there  could  be 
no  advowson  of  a  donative,  because  to  a  donative  no  institution 
is  necessary.    As  to  the  authority  cited  from  Hcbari  SOS.  tha( 
was  not  the  case  of  the  construction  of  a  grant  of  the  crown^ 
but  only  whether  an  advowson  passed  by  the  words  ^*  com- 
modities,  emoluments,  profits  and  advantages,"   which   the 
Court  held  it  did  not.    The  same  answer  may  be  given  to  10 
Coke^  105.  which  was  not  on  a  question  between  the  crown  and 
the  subject,  but  between  subject  and  subject.    As  to  the  43 
Miz*  c,  1.,  that  was  passed  for  the  particular  purpose  of  the 
patentees  of  the  crown.    It  was  stated  on  the  other  side,  that 
though  the  object  of  the  crown  might  be  to  reserve  the  nomina* 
lion  of  the  curacy,  yet  that  it  had  no  such  power,  because  it 
was  inseparable  from  the  rectory.    But  what  is  the  issue?   If 
the  curacy  could  not  be  severed  from  the  rectory,  the  issue 
must  fail.  It  is  stated  to  have  been  appurtenant  to  the  rectory; 
if  so,  it  might  clearly  have  been  severed.     Admitting,  that 
where  the  impropriator  does  not  appoint  the  curate,  he  is  not 
answerable  for  a  neglect  of  duty,  it  proves  nothing  more  than 
this,  namely,  that  if  the  appointment  be  taken  away,  responsi- 
bility is  also  taken  away.    The  case  in  Dyer  58  b.  was  merely 
between  lessor  and  lessee.    With  respect  to  the  assertion  that 
this  is  neither  a  corporeal  nor  incorporeal  hereditament,  yet  it 
is  as  much  incorporeal  as  the  advowson  of  a  vicarage,  and 
equally  capable  of  being  reserved  to  the  grantor  his  heirs  and 
successors. 
[  428  ]        As  to  the  usage,  there  is  no  evidence  of  what  was  done  front 
156l  to  1642,   a  period  of  near  eighty  years;   but  of  the 
instances  which  are  given  of  the  several  nominations,  two  were 
made  by  the  crown,  and  it  is  uncertain  by  whom  those  of  1691 
and  1758  were  made. 

Cur.  advis.  vulL 

Lord 
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Lord  Loughborough.*    In  this  case,  it  is  stated,  that  after     1790. 

the  dissolution  of  reliirious  houses  the  abbey  of  Caoerham  was     . 

demised  by  Ed.  6.  to  one  Ward  for  21  years,  and  that  in  the  ton 
grant,  after  the  demise  of  the  rectory  there  is  an  exception  of  Th^Kihop 
all  woods,  underwoods,  and  a  demise  of  the  advowson  of  the  of  Chisixb. 
vicarage  of  the  church  oi  Caoerham:  that  the  reversion  expect- 
ant on  that  term  for  years  was  sold  by  Queen  Elizabeth  to  Allen 
and  li^eeman.  The  letters  patent  of  Eliz,  are  set  forth,  which 
begin  by  reciting  the  former  demise,  and  then  the  Queen  grants 
the  reversion  of  the  rectory  with  the  appurtenances  as  before 
spedfied  in  the  patent  and  the  demise  for  years.  After  this, 
there  is  a  grant  of  the  whole  rectory  with  a  very  ample  descrip-* 
tion  and  all  general  words  of  grant,  which  concludes  with 
granting  it  to  Allen  and  Freeman  in  as  full  a  manner  as  it  was 
possessed  by  any  abbot  of  Coverham.  This  undoubtedly  grants 
expressly  more  than  was  contained  in  the  terms  of  the  demise 
to  Wardf  because  it  directly  grants  the  woods  and  underwoods 
which  were  excepted  out  of  the  demise  to  Ward.  It  then  men- 
tions a  grant  of  the  rectory  of  Jford^  in  the  county  of  Susses  g 
and  at  the  close  there  is  an  exception  of  all  advowsons  of  the 
rectories,  vicarages,  and  churches  belonging  to  the  premises* 
The  case  goes  on  to  state,  that  there  was  a  vicarage  belonging 
to  the  rectory  of  Iford^  but  none  to  the  rectory  of  Coverham  / 
but  during  the  time  the  rectory  of  Coverham  remained  in  the 
crown,  an  annual  stipend  of  BL  6s.  Sd.  was  paid  by  the  crown 
lo  the  curate.  It  is  then  stated,  that  Thomas  Dickenson  was 
admitted  to  the  curacy  in  1642  on  the  nomination  of  the 
grantees ;  that  in  l6gi,  one  Oddie  was  licensed  by  the  diocesan 
to  serve  the  curacy ;  that  afterwards  one  Turner  was  licensed 
in  the  same  manner,  and  that  the  same  Turner  in  1708,  was 
instituted  to  the  rectory  and  vicarage  of  Coverham^  on  the  pre- 
sentation  of  Queen  Anne  by  lapse.  The  case  next  states,  that 
in  1727,  on  the  supposed  death  of  Turner^  one  Dickenson  was 
instituted  to  the  vicarage  of  Coverham^  on  the  presentation 
of  King  George  1.,  pleno  jures  that  afterwards  Turner  who 
was  not  dead,  nor  had  made  any  avoidance  of  the  living,  ap- 
peared, and  claimed  the  church,  upon  which  Dickenson  gave  it  [  429  ] 
up:  that  in  1737,  one  Lonsdale  was  nominated  to  die  curacy 
by  the  impropriators,  while  Turner  was  in  possession,  who  was 
afterwards  dispossessed  by  process  in  the  consistory  court  of 

Chester! 
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-"* 
179Q>     Ckuterg  and  that  by  the  death  of  Lonsdale  there  is  now  an 

avoidance. 


To«  On  this  case,  the  question  for  the  determination  of  the  court 

Thtl^op  ^  ^^^^  passed  by  the  grant  of  Queen  Elizabeth^  to  the  persons 
of  CoufBK.  under  whom  the  present  parties  claim  ?  for  if  all  the  interest 
in  the  rectory  passed,  the  curacy  which  is  incident  to  the  rec- 
tory, (I  rather  call  it  incident  than  appurtenant,)  undoubtedly 
passed  along  with  it  It  is  contended  on  the  part  of  the  Plain- 
tifis,  that  on  the  true  construction  of  the  grant  no  exception  can 
be  intended  of  the  curacy,  and  that  if  such  exception  had  been 
inserted  in  the  grant  it  would  have  been  void  as  repugnant  to 
the  grant  itself,  because  the  rector  of  a  rectory  impropriate 
where  there  is  no  vicarage  endowed  and  no  perpetual  curacy,  is 
oUiged  by  law  to  find  a  curate  to  serve  the  church  and  give  him 
a  reasonable  allowance.  He  may  make  the  best  terms  he  can, 
but. that  it  is  the  duty  of  the  bishop  by  ecclesiastical  censures  to 
compel  the  performance  of  the  duty  for  the  sake  of  the  Church. 
That  question  would  lead  pretty  far,  but  it  is  immaterial  to 
enter  into  the  consideration  of  it,  if  on  a  thorough  view  of  tlie 
grant  together  with  the  facts  of  the  case  there  is  no  reason  to  say 
that  the  curacy  was  excepted.  Thai  to  us  appears  to  be  the  true 
eonstruction,  and  confirmed  by  the  usage.  The  grant  of  EIp' 
Ttabeth  begins,  as  I  before  stated,  with  a  recital  of  the  demise  to 
Wards  but  it  would  not  be  just  to  conclude  that  it  meant  to 
give  no  more.  It  is  manifest  that  Ward  had  not  all  which  the 
grantees  afterwards  had,  because  there  is  an  express  reservation 
in  the  demise  to  him  of  a  part  which  they  enjoyed.  He  was  to 
have  the  profits  of  the  rectory  paying  a  rent  of  2,01.  per  annum 
during  the  term;  but  the  transaction  with  Allen  and  Freeman 
was  for  an  abscdute  sale  at  a  large  price  paid.  The  grant  does 
not  stop  short;  it  was  necessary  to  cecite  the  term  because  it  was 
a  grant  in  fee,  and  the  purchaser  under  the  crown  acquired  a 
rl^t  during  the  remainder  of  the  term  to  the  rent  It  there* 
fore  b^ins  with  giving  to  the  grantees  the  reversion  after  the 
term  fi»r  years,  and  goes  on  in  explicit  and  distinct  words,  grant- 
ing this  and  all  other  commodities  and  emoluments  whatever  be- 
longing to  the  rectory,  parcel  of  the  possessions  of  the  abbot  of 
Cvfierhams  ^l  mentions  expressly  the  woods,  luderwoods,  and 
traes^  and  doses  a  very  loug  recital  of  the  particulars  with  the 
C  4S0  ]   woida  ^  in  as  ample  a  manner  and  form  as  any  aUbot  <^  the  ab* 

<<bey 
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^<  bey  of  Coverham  had  possessed  and  eqjoyed  (be  same."    The     1790. 
general  exception  which  follows  was  to  prevent  dilapidations, 
which  were  at  that  time  very  common  to  the  xlestruction  of 


churches.     In  the  exception  of  the  vicarage  it  is  perfectly  clear  ThrBiriiun 
that  the  nomination  to  the  curacy  is  not  in  terms  included.  ^^Cbmiu, 
Yet  it  IS  argued,  that  in  a  grant  of  the  crown  which  is  to  be  fa- 
vourably construed,  the  court  would  extend  the  meaning  to  a 
reservation  of  the  nomination  to  the  curacy,  if  the  words  of  the 
grant  could  justify  that  extension  to  be  made.    But  the  words 
of  this  grant  bardfy  justify  such  an  extension.  If  there  had  been 
an  exception  of  the  advowson  of  a  vicarage  specifically  named 
in  the  grant  of  the  rectory  of  Coverkamj  the  argument  would 
have  had  this  ground  to  stand  upon,  namely,  that  something 
must  be  meant  to  be  excepted,  that  as  in  reality  (there  being  no 
vicarage  at  Coverham)  the  only  nomination  which  could  be  made^ 
was  to  the  curacy,  it  must  be  implied  that  the  curacy  was  meanty 
though  improperly  described  as  a  vicarage.     But  that  is  not  the 
case.      The  words   in   the  grant  are  general  and  suiBciently 
answered,  if  there  be  a  vicarage  belonging  to  either  of  the  liv- 
ings.    Now  to  one  of  the  livings,  to  Iford^  there  is  a  vicarage 
belonging.    That  fully  satisfies  the  words   of.  the  exception. 
They  are  not  nugatory  words,  and  it  is  not  necessaiy  in  the  con* 
strucUon  of  them  that  there  shpuld  be  an  intention  in  the  grant 
to  make  any  exception  whatever  relativeto  the  rectory  of  G^ver- 
ham.    Besides  this,  there  are  subsequent  words  in  the  grant  ' 
which  I  think  go  pretty  far  to  shew  that  this  could  not  be  the 
intention.  For  there  is  a  provision  on  the  part  of  the  crown,  to 
indemnify  the  purchasers  from  all  burthens,  charges,  and  rents 
which  might  be  issuing  out  of  the  object  of  the  grant,  and  m 
particular  exemption  from  the  payment  of  a  pension  of  fi^ur 
shillings  per  annum^  payable  out  of  the  rectory  of  fford  to  the 
vicar.    Now  the  nomination  to  that  vicarage  beii^  intended  to 
be  reserved  to  the  crown  in  the  general  mention  which  is  made 
of  aU  burthens  issuing  out  of  the  things  granted,  the  payment  of 
this  annual  stipend  to  the  vicar  of  Iford  is  particularly  noticed* 
But  there  is  no  exemption  from  the  payment  of  any  allowance 
to  be  made  to  the  curate.     The  e£Pect  thenefore  of  the  grant 
would  be,  accordii^  to  the  argument,  lo  make  the  grantee  of  the 
rectory  subject  in  the  law  to  payment  of  the  curate  without  giving 
bin  the  powei:  of  nominatioo ;  juid  we  should  intend  « i»Bervar 
tion  severing  the  nomination  to  the^nracy  from  the  fund  out 
of  which  iJie  provision  for  ibe  curate  must  come.    This  would    [  43 1  ] 

be 
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1790.     be  certainly  contrary  to  good  policy  and  productive  of  mis^ 

chief,  by  making  it  questionable  who  was  to  maintain  the  cu- 

voN       rate,  and  leaving  the  ecclesiastical  court  destitute  of  means  to 

^j,jJJ?^      compelsuch  maintenance  by  sequestering  the  profits  of  the  living. 

of  Cuxnxft.  The  curate  also  would  be  left  without  having  any  resort  to  the 
person  by  whom  he  was  nominated,  for  a  provision  for  his  sub- 
sistence.. It  is  too  much  therefore  to  contend,  as  the  Defendant 
does  in  this  case,  vrithout  special  words,  that  a  reservation  should 
be  made  by  intendment  out  of  the  general  words  of  the  grant 
when  there  is  no  part  of  the  subject-matter,  nor  any  thing  in  the 
nature  of  the  case,  which  would  tend  toinduce  such  an  intend- 
ment, and  when  reason  and  policy  are  against  it  If  this  intend- 
ment were  to  hold,  then  the  question  would  arise  which  my  Bro- 
ther Laaorence  argued  with  a  great  deal  of  force,  but  which  it  h 
not  necessary  now  to  enter  into,  whether  such  a  reservation  could 
be  made  ?  The  usage,  it  is  said,  stands  very  loosely  on  behalf 
of  the  impropriators.  But  it  is  certainly  in  their  favour.  The 
first  nomination  of  which  there  is  an  account,  was  made  by  the 
impropriators.  How  the  next  person  was  appointed  does  not 
appear.  The  nomination  of  Turner  which  followed,  which  is  the 
first  exercise  of  the  right  of  the  crown,  is  stated  to  have  been  by 
lapse,  from  which  it  is  to  be  presumed  that  the  crown  had  no 
original  right  to  nominate.  The  next  presentation  of  Dickinson 
in  17^7  is  still  less  in  favour  of  the  right  of  the  crown,  because 
it  was  clearly  made  on  complete  misinformation.  There  was 
no  vacancy,  no  avoidance,  and  Turner  had  still  the  title  to  the 
living*  It  must  have  been  made  on  a  supposition  either  that  he 
was  dead,  or  that  there  was  an  avoidance  by  some  other  means. 
It  was  a  presentation  granted  by  the  crown  in  a  case  which 
neither  intitled  the  crown  nor  any  one  else.  Turner  appeared, 
and  Dickenson  gave  up  the  church  to  him,  and  he  resumed  the 
possession.  While  Turner  was  so  in  possession,  the  impropria- 
tors nominated  Lonsdale^  and  on  a  suit  in  the  Consistory  Court, 
the  Bishop  of  Chester  affirmed  their  right  to  nominate,  and  Tur- 
ner was  in  consequence  dispossessed,  which  wonld  not  have  been 
if  the  right  had  been  in  the  crown.  All  therefore  that  we  know 
of  the  enjoyment  of  the  right  of  nomination  to  this  curacy  from 
the  time  of  the  grant  down  to  the  present  time  is,  as  far  as  it 
goes,  in  favour  of  the  Plaintiffs,  and  there  is  no  instance  of  a 

[  432  ]    clear  right  of  nomination  on  the  part  of  the  crown.     It  is  for 
these  reasons  we  are  of  opinion  that  there  ought  to  be 

Judgment  for  the  Plaintiffs. 

Box 
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Box  against  feENNExr.  m^'^h 

^I^HE  Plaintiff  was  nonsuited  at  the  trial  of  this  cause  at  the  Though  a 

last  assizes  for  the  county  of  Keni^  but  immediately  after  ^y  be'^'^^ 
the  taxation  of  costs  served  the  Defendant  with  the  allowance  bought  on 
of  a  writ  of  error.     The  Defendant  not  regarding  this,  pro-  ofnonsuH, 
ceeded  to  take  out  a.Ji.fa.  for  the  costs,  under  which  the  sheriff  **!?,*^*'"'? 

•^    "^  '  will  not  m 

took  the  Plaintifi^s  goods  in  execution.  any  case 

A  rule  having  been  granted  to  shew  cause  whythe^.  yZr.  Je<5ing^or 
should  not  beset  aside,  and  the  goods  restored  to  the  Plaintifil  set  aside  an 

^^  execution 

Bondy  Serjt.,  shewed  cause,  contending  that  no  writ  of  error  for  the  costs, 
could  be  brought  on  a  judgment  of  nonsuit,  as  the  Plaintiff  ^uiu*ra\" 
was  out  of  court,  and  no  error  could  be  assigned  on  the  pro- 
ceedings. 

Kerby^  Serjt.,  in  support  of  the  rule,  argued  that  it  was  the 
constant  practice  to  grant  writs  of  error  on  judgments  of  non- 
suit, and  cited  Dyer  32  a.     1  Rd.  Abr.  744.     Sir.  235. 

The  Court  said,  that  though  error  might  be  brought  on  a 
judgment  of  nonsuit,  it  did  not  follow  that  the  execution 
ought  to  be  set  aside.  And  on  this  day,  after  consideration, 
they  laid  it  down  as  a  general  rule,  that  they  would  in  no  case 
stay  proceedings  or  set  aside  an  execution  on  account  of  a  writ 
of  error  being  brought  on  a  judgment  of  nonsuit,  which  evi« 
dently  must  be  for  the  purpose  of  delay  and  vexation. 

Rule  discharged. 

(a)  [In  Evant  v.  Swete,  2  Bingh.  out,  ace,  Kempland  v.  Macattley,  4 

326.  the  Court  said  that  they  would  T.  R.  436.  but  see  Levett  v.  Perty, 

abide  by  the  decision  in  the  principal  5  T.  R.  669.    and  Masterman   v. 

case,  and  refused  to  stay  execution  Grants  Und,  714.] 
unless  some  real  error  were  pointed 


END   OF  EASTER  TERM. 


VOL.   I.  H   H  CASES 


CASES 

ARGUED  AND  DETERMINED  1790. 

IN   THE 

Court  of  COMMON  PLEAS, 

IN 

Trinity    Term, 

In  the  Thirtieth  Year  of  the  Reign  of  George  III. 


as 


Mills  against  Auriol.  Tuaday, 

June  Ibth, 

^l^HIS  was  an  action  of  covenant  for  non-payment  of  rent  pay-  The  bank- 
able quarterly.     Tlie  covenant  on  which  the  breach  was  '"P*g  °^ 
assigned,  after  the  usual  words,  ^^  yielding  and  payings  cj-c."  was  ant  cannot 
as  follows.     "  And  the  said  Peter  James  (the  Defendant)  for  inbSrofan 
"  himself}    his  heirs,  executors,  administrators,  and    assigns,  action  of  co- 
**  did  thereby  covenant,  promise,  and  agree,  (amongst  other  rent  (a). 
*'  things)  to  and  with  the  said  Benjamin^  (the  Plaintiff,)  liis  heirs 
*'  and  assigns,  that  he  the  said  Peter  James^  liis  heirs,  execu- 
*^  tors,  administrators,  or  assigns,  should  and  would,  during 
"  all  the  rest  of  the  suid  term  thereby  demised,   well  and  truly 
*'  pay,  or  cause  to  be  paid,  unto  the  said  Benjamin^  his  heirs 
**  and  assigns,  the  said  clear  yearly  rent  of  llO/,  in  manner 
^*  and  form  aforesaid,  according  to  the  true  intent  and  meaning 
<*  of  the  said  Indenture."     The  breach  was  the  non-payment 
of  27/.  10s.  for  a  quarter  ending  December  25,  1789* 

The  Defendant  pleaded  1st,  Non  est  facturr}.  2d,  Riens 
arrere.  Sd,  "  That  after  the  making  of  the  said  indenture  in 
<<  the  said  declaration  mentioned,  and  before  the  suing  out  of 
•*  the  original  writ  of  the  said  Benjamin  against  the  said  Peter 
**  Jamesy  to  wit,  on  the  first  day  oi  Januaiy  in  the  year  of  our 
"  Lord  1789,  and  from  thence  until  the  day  of  suing  out  the    [  434  ] 

(a)  See  Stat.  6  Geo,  4.  c.  16.  #•  75. 
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1790*     *^  commission  of  bankruptcy  hereinafter  mentioned  against  the 
TI  "  said  Peter  James,  he  the  said  Peter  James  was  a  trader  within 

Mills  ' 

against  <<  the  intent  and  meaning  of  the  several  statutes  made  and  then 
v^^ou  (f  j^  force  against  bankrupts ;  that  is  to  say,  a  merchant,  dealer, 
**  and  chapman,  to  wit,  at  London  aforesaid,  in  the  parish  and 
*^  ward  aforesaid,  and  during  all  that  time,  used  and  exercised 
<<  the  trade  and  business  of  a  merchant,  in  buying  and  selling 
<<  divers  silks  and  other  goods,  wares  and  merchandizes,  and 
<(  receiving  consignments  of  silks  and  other  goods,  and  selling 
<*  the  same  on  commission  for  his  correspondents  and  cus- 
**  tomers,  for  profit  and  gain,  and  thereby  sought  and  en- 
**  deavoured  to  get  his  living  as  other  persons  of  the  same  trade 
**  usually  do ;  and  the  said  Peter  James  so  being  such  trader 
**  as  aforesaid,  within  the  intent  and  meaning  of  the  said  several 
**  statutes  made  and  then  in  force  concerning  bankrupts,  and 
^*  so  seeking  his  living  by  way  of  buying  and  selling  as  afore- 
"  said,  he  the  said  Peter  James  afterwards,  and  before  any  (^ 
**  the  rent  or  money  in  the  said  declaration  mentioned  became  due 
**  andpayabUy  to  wit,  on  the  8th  day  of  June  in  the  year  afore- 
*^  said,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
**  became  and  was  indebted  to  one  George  Tickner  Hardy^ 
<^  gentleman,  then  being  a  subject  of  this  realm,  in  100/.  of 
<^  lawful  money  of  Great  Britain^  for  so  much  money,  before 
<^  that  time,  paid,  laid  out  and  expended  by  the  said  George 
**  Tickner  Hardy^  to  and  for  the  use  of  the  said  Peter  JameSj 
^^  at  his  special  instance  and  request;  and  the  said  Peter  James 
<^  being  so  indebted  as  aforesaid,  and  being  a  subject  of  this 
<^  realm,  and  so  seeking  his  living  by  way  of  buying  and  sell- 
^'  ing  as  aforesaid,  he  the  said  Peta-  James,  afterwards,  to  wit, 
<^  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid, 
"  in  the  parish  and  ward  aforesaid,  (he  the  said  George  Tickner 
**  Hardy  so  being  a  creditor  of  the  said  Peter  James,  and  being 
**  then  wholly  unsatisfied  his  debt)  manifestly  became  a  bank" 
<<  rupt  within  the  intent  and  meaning  of  the  several  statutes 
<^  made  and  then  in  force  against  bankrupts;  and  the  said 
^<  Peter  James  so  being  and  remaining  a  bankrupt  as  aforesaid, 
**  he  the  said  George  Tickner  Hardy,  as  well  for  himself,  as  for 
**  all  other  creditors  of  the  said  Peter  James  afterwards,  to  wit^ 
<<  on  the  9th  day  of  June,  in  the  year  aforesaid,  at  Westminster, 
**  in  the  county  of  Middlesex,  to  wit,  at  London  aforesaid,  in 
<*  the  parish  and  ward  aforesaid,  exhibited  his  certain  petition 

"  in 
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in  writing,  to  the  Right  Honourable  Edward  Lord  Thurlow^      1790. 

then  Lord  High  Chancellor  of  Great  Britain^  and  thereby      ~ 
*^  petitioned   the  said   Lord  Chancellor  to  grant  to  the  said      agpinu 
"  George  Tickner  Hardy  his  Majesty's  commission,  to  be  di-  r»^Q5"-i 
«<  rected  to  such  and  so  many  persons  as  he  should  think  fit  to 


C€ 


give  his  authority  of  and  concerning  the  said  bankrupt,  and 
*'  to  all  other  intents  and  purposes,  according  to  the  provi- 
^^  sions  of  the  statutes  made  and  then  in  force  concerning 
bankrupts,  as  by  the  said  petition  remaining  in  the  Court  of 
Chancery  of  our  lord  the  now  king  at  Westminster  aforesaid, 
more  fully  appears ;  and  the  said  Peter  James  further  saith, 
that  upon  the  said  petition  of  the  said  George  Tickner  Hardy 
**  so  exhibited  as  aforesaid,  on  behalf  of  himself  and  all  other 
the  then  creditors  of  the  said  Peter  James^  according  to  the 
form  of  the  statutes  in  such  case  made  and  provided,  for 
giving  them  relief  on  that  behalf,  afterwards  and  before  the 
<^  said  sum  of  money  in  the  said  declaration  mentioned^  or  any 
part  thereof  became  due^  and  before  the  said  supposed  breach 
qfcovetiantj  to  wit,  on  the  ninth  day  of  June  in  the  year 
^^  aforesaid,  at  Westminster  aforesaid,  to  wit,  at  London  afore- 
^^  said,  in  the  parish  and  ward  aforesaid,  a  certain  commission 
<*  of  our  lord  the  now  king,  founded  upon  the  statutes  made 
^^  and  then  in  force  concerning  bankrupts,  in  due  form  of  law 
<<  issued,  under  the  great  seal  of  Great  Britain^  bearing  date 
^^  the  same  day  and  year  last  aforesaid,  directed  to  Michael 
"  Dodson^  Thomas  Plumer,  Edward  Finch  Hatton,  Robert 
Comyn,  and  Charles  Proby^  esquires,  and  was  then  and  there 
to  them  directed,  by  which  said  commission  our  said  lord  the 
now  king  gave  full  power  and  authority  to  them  the  said 
Michael  Dodsotiy  Thomas  Plumer^  Edward  Finch  Hatton, 
Robert  Comyn^  and  Charles  Proby,  four  or  three  of  them,  to 
proceed,  according  to  the  said  statutes*  and  all  other  statutes 
then  in  force  concernmg  bankrupts,  not  only  concerning  the 
aforesaid  bankrupt,  his  body,  lands,  tenements,  both  free- 
hold and  copyhold,  goods,  debts,  and  all  other  matters 
<'  whatsoever,  but  also  concerning  all  other  persons,  who  by 
'^  concealment,  claim,  or  otherwise  should  offend  touching  or 
*^  concerning  the  premises,  or  any  part  thereof,  against  the 
true  intent  and  purport  of  the  said  statutes,  and  to  do  and 
execute  all  and  every  thing  and  things  whatsoever,  as  well 

"  for 
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1790.      "  for  and  towards  satisfaction  and  payment  of  the  creditors  of 

"  the  said  Feier  James,  as  towards  and  for  all  other  intents 

agaiiisi  "  and  purposes  whatsoever,  according  to  the  order  and  pn>- 
AuMOL.  u  visions  of  the  said  statutes,  as  by  the  said  commission 
[  436  ]  "  (amongst  other  things)  more  fully  appears :  by  virtue  of 
"  which  said  commission,  and  by  force  of  the  statutes  afore- 
«*  said,  the  said  Michael  Dodson,  Edward  Finch  Hatton  and 
"  Robn't  Comi/n,  three  of  the  commissioners  named  in  the  said 
"  commission  afterwards,  to  wit,  on  the  eleventh  day  of  Juncj 
"  in  the  year  aforesaid,  to  wit,  at  London  aforesaid,  in  the 
"  parish  and  ward  aforesaid,  having  taken  upon  themselves 
"  the  burthen  of  the  said  commission,  then  and  there  duly  ad- 
"  judged  and  declared  the  said  Peter  James  to  have  been  and 
"  become  on  the  day  of  the  issuing  of  the  said  commission, 
**  and  then  to  be  a  bankrupt,  within  the  true  intent  and  mean- 
*'  ing  of  the  said  statutes,  some  or  one  of  them  :  And  the  said 
'*  Peter  James  further  says,  that  afterwards,  to  wit,  on  the 
"  26th  day  of  Jufic  in  the  year  aforesaid,  at  London  aforesaid, 
'*  (the  said  Peter  James  then  remaining  and  continuing  a  batik- 
"  rupt  as  aforesaid)  they  the  said  Michael  Dodson,  Edvoard 
"  Fi7ich  Hatton  and  Robert  Comyn  in  due  manner,  and  ac- 
^^  cordthg  to  the  form  of  tiie  statute  in  such  case  made  and 
**  provided,  by  an  indenture  then  and  there  duly  made,  and 
"  bearing  date  the  same  day  and  year  last  aforesaid,  between 
"  the  said  Michael  Dodson,  Edxvard  Finch  Hattofi  and  Robert 
"  Comyn  of  tire  one  part,  and  Robeit  Mendham  of  Walbrook^ 
London^  merchant,  George  Marsh  of  Broad-Street,  London, 
silk  broker,  and  the  said  George  TicJcnei^  Hardy  of  the  other 
part,  then  and  there  duly  bargained,  disposed,  assigned  and 
set  OXQV,  amongst  other  things,  the  said  indenture  of  lease  in 
**  the  said  declaration  mentioned,  and  all  the  estate  and  interest 
"  of  the  said  Peter  James,  qf^  in,  and  to  the  same,  and  of,  in, 
and  to  the  premises  thereby  demised,  to  the  said  Robert  Mend^ 
ham,  George  Marsh,  and  George  Tickner  Hardy  (the  said 
Robert  Mendham,  George  Marsh,  and  George  Tickner  Hardy, 
before  the  said  assignment  so  made  to  them  as  aforesaid, 
having  been  duly  chosen  assignees  of  the  debts,  credits, 
"  goods  and  chattels,  estate  and  effects  of  the  said  Peter  James 
'*  the  bankrupt,  according  to  the  form  of  the  statutes  in  such 
'*  case  made  and  provided),  to  hold  to  them  the  said  Robert 

"  Mendham. 
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<*  Mendham,  George  Marshy  and  George  Tickner  Hartfy^  their     1790. 

*^  executors,  administrators  and  assigns^  from  thenceforth  Jbr     'Tl 

**  ike  residue  of  the  said  demised  term^  then  to  come  and  unex*      agamm 

••  pired ,-  fty  virtue  of  which  said  assignment^  all  the  estate^  interest,     ^^^^^ 

^*  and  term  of  years  then  to  come  and  unexpired,  property,  claim, 

**  and  demand  of  the  said  Peter  James,^  of  and  in  the  said  indent 

<^  ture  of  lease,  and  of  and  in  the  premises  thereby  demised,  then 

^<  and  there  became  and  loas  vested  in  the  said  Robert  Mend- 

*^  bam,  George  Marsh,  and  George  Tickner  Hardy,  as  such   C  ^7  ] 

^  assignees,  and  the  same  from  thence  hitherto  hath  been,  and  still 

**  is  vested  in  them,  the  said  Robert  Mendham,  George  Marsh, 

<<  and  George  Tickner  Hardy  (the  said  commission  still  re- 

<*  mainlng  in  full  force  and  effect,  in  no  ways  superseded,  can- 

**  celled,  or  set  aside,)  and  the  said  Bobert  Mendham,  George 

<<  Marsh,  and  Geo9ge  Tickner  Hardy,  then  and  there,  to  wit 

**  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid^ 

<<  became,  and  were,  and  Jbr  a  long  time,  to  wit  from  thence 

**  hitherto  have  been,  possessed  of  and  in  the  said  demised  pre- 

'^  mises,  with  the  appurtenances,  and  this  the  said  Peter  James  is 

"  ready  to  verify,"  &c. 

To  this  plea  there  was  a  general  demurrer,  and  issue  joined 
on  the  two  first. 

The  demurrer  was  argued  in  Easter  Term  last  by  Bondf 
Seijt.,  for  the  Plaintifi^  and  Le  Blanc,  Serjt.,  for  the  Defend^ 
ant;  and  in  this  term  by  Adair,  Serjt*,  for  the  Plaintiff^  and 
Lawrence,  Serjt,  for  the  Defendant  The  following  was  the 
substance  of  the  arguments  on  the  part  of  the  Plaintiff. 

The  matter  disclosed  in  the  third  plea,  affords  no  answer  to 
the  demand  of  the  Plaintiff,  because  the  covenant  on  which  the 
action  is  brought,  being  express,  personally  bound  the  Defend* 
ant,  and  was  not  done  away  by  the  assignment  under  the  com- 
mission of  bankrupt.  In  leases  there  are  two  sorts  of  covenants, 
by  which  tenants  are  liable  either  to  an  action  of  debt  or  coven- 
ant; namely,  express,  and  implied  covenants.  In  the  latter, 
the  lessee  is  liable  to  either  species  of  action,  unless  there  has 
been  a  complete  assignlnent  with  the  assent  of  the  lessor,  for  by 
such  an  assignment,  the  right  of  action  of  the  lessor  is  cer- 
tainly divested.  Walker's  case,  S  Co.  22  a.  where  ihe  lessee 
having  assigned  his  term  withottt  the  assent  of  the  lessor,  was 
still  holden  to  be  subject  to  debt  for  the  rent  in  arrear.     So  in 

Wadham 
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Wadham  ▼.  Marlow  (a).  Lord  Mansfidd  says  tbat  the  tenant 
*  shall  not  by  his  own  act  destroy  the  tenancy  without  the  con- 
currence of  the  landlord.     As  the  law  is.  thus  with  r^ard  to 

the 

{a)  Woodham  v.  Marlow,  B.  R.  Mich.  S5.  Geo.  5.* 

This  was  an  action  of  debt  for  rent  due  on  a  lease  which  was  expired. 
The  Defendant  pleaded:  1.  Xon  est  factum,  S.  As  to  IB/.  Bs.  one  quarter's 
rent,  that  he  became  a  bankrupt,  and  that  the  said  sum  of  18/.  5s,  was  due 
before  his  bankruptcy.  3.  As  to  the  residue  of  the  sum  demanded,  that  it 
became  due  after  the  bankruptcy.  On  the  first  plea  issue  was  joined.  On 
the  second  the  Plaintiff  remitted  the  IS/.  Ss,  and  demurred  generally  to  the 
third. 

It  was  ai^ed  in  support  of  the  demurrer,  that  where  there  is  an  assign- 
ment by  the  original  lessee,  if  the  lessor  accepts  rent  of  the  assignee  the  lessee 
is  thereby  discharged,  it  being  an  acceptance  of  the  assignee  as  tenant.  The 
lessor  may  dther  resort  to  the  lessee  on  the  privity  of  contract,  or  the 
assignee  on  the  privity  of  estate.  But  having  made  his  election  agiunst  whom 
to  proceed,  he  is  bound  by  it.  Walkei^s  ease,  3  Co,  S2.  Devereuje  v.  Bar^ 
low,  2  Saund,  181.  The  case  of  CoghiU  v.  Freelove,  5  Mod.  325,  goes  fiur- 
ther,  as  there  it  is  said,  that  privity  of  contract  with  the  testator  is  not  di»- 
chai^ed  by  his  death.  In  Cantrel  v.  Graham,  Barnes  69.  the  Court  inter- 
posed on  behalf  of  the  liberty  of  the  person.  That  is  like  the  case  of  a  cer* 
tificated  bankrupt  having  by  a  subsequent  promise  made  himself  liable  to  a 
debt  contracted  before  hb  bankruptcy,  where  the  Court  have  permitted  a 
common  appearance. 

As  to  the  general  question,  whether  the  Plaintiff  can  recover  notwithstand- 
ing the  assignment,  the  bankrupt  may  indeed  say,  that  he  has  parted  with  his 
whole  interest,  and  that  it  is  hard  he  should  be  called  to  account,  on  a  cbn- 
*  tract  previously  made.  But  if  there  be  any  hardship,  it  is  for  the  legislatiure. 
to  interpose.  Bankruptcy  arises  from  the  act  pf  the  bankrupt  himself,  he 
therefore  is  liable  as  much  as  any  other  lessee.  The  certificate  can  discharge 
from  no  debt  but  what  is  due  before  the  bankruptcy.  In  A^lett  v.  James,  C,  B, 
22  Geo,  3.  which  was  an  action  of  covenant,  the  Defendant  pleaded  his  dis- 
charge under  an  insolvent  act,  and  on  demurrer  judgment  was  given  for  the 
Plaintiff.  It  was  there  said,  that  a  bankrupt  is  liable  for  covenants  ande 
before  his  bankruptcy :  and  there  seems  to  be  no  reason  why  he  should  not 
also  be  liable  for  a  debt  accruing  in  consequence  of  a  covenant  made  before  it. 

For  the  Defendant  it  was  contended,  that  debt  only  was  brought  on  the 
reddendum  of  the  lease.  Plowd.  132,  Co,  LUt.  142  a.  2  Black.  Com.  41.  It 
is  payable  out  of  the  land,  not  on  acconnt  of  the  land.  The  moment  the 
lessee  parts  with  the  possession,  the  action  can  no  longer  be  maintained. 
Notice  to  the  lessor  of  the  assignment  by  the  lessee,  is  sufficient  to  dischaige 
him.  There  is  a  great  difference  between  covenant  and  debt  on  the  redden- 
dum; the  words  "  yielding  and  paying"  create  a  covenant  to  pay,  but  only 
on  condition  that  the  lessee  shall  enjoy.    It  does  not  hold  after  eviction  or 

•  Cooke's  Bankrupt  Laws,  last  edit.  518.  [more  fully  and  correctly  reported 
inSEast,  316.(n).]  . 
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dm  action  of  debt  on  an  implied  covenant,  so  also  it  is  with  re- 
spect to  the  action  of  covenant  on  an  implied  covenant,  in  which 
the  general  rule  is,  that  without  the  assent  of  the  lessor,  the 

lessee 

loss  of  possession.  But  after  loss  of  possession  the  party  is  still  liable  on  an 
express  covenant.  1  Sid.  447.  1  Brouml,  20.  Rent  arises  on  a  contract 
executory.  Suppose  the  bankrupt  had  entered  into  a  contract  to  deliver 
goods  at  a  future  day :  his  assignees  might  have  affirmed  or  disaffirmed  the 
contract.  All  his  personal  engagements  pass  to  them.  If  the  term  be  of 
greater  value  than  the  rent,  it  shall  be  presumed  that  the  assignees  have  ac- 
cepted it,  and  the  lessee  shall  be  exonerated.  The  privity  of  contract  is  de- 
stroyed by  the  assignment.  When  the  lessee  is  deprived  of  the  land  without 
remedy  over^  he  ceases  to  be  liable  for  the  rent.  So  it  is  on  eviction, 
entiy,  and  expulsion.  Plowd.  7U  Noy  75.  So  if  deprived  by  the  act  of 
God.  1  Roll,  Abr,  236.  But  here  the  Defendant  is  deprived  by  the  act  of 
law.  7  Vin.  Abr,  84.  1  Atk»  67.  A  commission  of  bankruptcy  is  an  execu« 
tion  in  the  first  instance,  not  an  act  of  the  party.  Burr,  2439.  Mayor  v* 
Steward,  There  u  a  difference  between  an  insolvent  person  and  a  bankrupt. 
Lord  Mansfield.  Two  points  were  argued  for  the  Plaintiffi.  Ist.  If 
there  had  been  no  bankruptcy,  but  the  lessee  had  merely  assigned  to  another* 
he  would  still  remain  liable  in  debt,  till  the  lessor  had  assented  to  the  assign- 
ment. 2d.  Bankruptcy  bdng  an  act  done  by  the  bankrupt  himself,  he  shall 
remun  liable,  like  any  other  lessee.  As  to  the  first  point,  it  is  not  necessaiy 
that  there  should  be  an  actual  acceptance  of  rent  by  the  lessor  in  order  to 
dischaige  the  lessee  from  the  action  of  d€A>t  or  the  reddendum;  but  any  assent 
is,  sufficient.  The  action  on  the  reddendum  is  founded,  not  merely  on  the 
^erms  of  the  demise,  but  on  the  enjoyment  of  the  tenant.  In  Warren  v. 
Contety  2  Lord  Raym,  1500.  it  was  agreed  that  "  levied  by  distress  and  tic 
"  7^  de&et "  was  a  good  plea  to  debt  for  rent  on  an  indenture.  What  shall 
be  deemed  an  enjoyment  by  the  tenant  hath  been  much  agitated  as  a  ques- 
tion of  law;  but  he  cannot  destroy  the  tenancy  without  the  assent  of  the 
lessor.  On  behalf  of  the  Defendant  it  was  argued,  that  notice  to  the  lessor 
is  a  sufficient  discharge  of  the  lessee.  But  in  the  cases  in  Brownl.  and  Cro.  Jac* 
there  was  an  express  acceptance,  and  in  Siderfin,  though  the  case  is  short 
and  confused,  it  must  be  so  understood.  In  2  Sound.  181.  it  is  said  he  may 
sne  either  assignee  or  lessee.  In  the  present  case  there  is  neither  acceptance 
of  rent,  nor  assent;  and  if  there  were  nothing  but  notice,  we  are  all  of  opinion, 
that  the  lessee  would  be  liable  to  the  action.  This  brings  me  to  the  second 
point,  on  which  there  are  only  two  cases ;  for  that  of  Aylett  v.  James  does 
not  apply.  Those  cases  are  Mayor  v.  Steward  and  Cantrel  v.  Graham,  The 
first  was  determined  on  the  ground  that  the  covenant  was  collateral ;  but 
there  is  a  strong  though  obiter  dictum  of  Yaiei^  J.,  that  it  would  be  hard  to 
leave  the  lessee  liable  to  the  covenants,  when  the  i|ct  of  law  had  divested  him 
of  the  emoluments,  and  vested  them  in  his  creditors.  In  Cantrel  v.  Orakam, 
the  Court  made  a  direct  determination  on  the  point.  We  have  a  fuller  note 
of  it  than  there  is  in  Barnes,  The  counsel  said  it  was  merely  an  effort  made 
to  relieve  the  Defendant  on  account  of  the  hardship  of  the  case.  But  the 
Court  wonld  not  have  discharged  him,  unless  they  had  been  satiified  that 

the 


4S9 
1790. 

Mills 

cigotnst 

Auaxot. 


Airiuou 


440  CASES  IN  TRINITY  TERM 

1790*     lessee  shall  not  discharge  himself  firom  his  covenant  by  ad 

j.^  ^      assignmeDt  of  the  term. 

Thus  the  law  stands  as  to  implied  covenants*  But  with  re* 
gard  to  an  express  covenant,  though  it  be  true  that  no  action 
of  debt  will  lie  on  it  against  the  lessee,  after  an  assignment, 
where  the  lessor  has  by  a  direct  act  (such  as  the  acceptance  of 
rent  from  the  assignee)  confirmed  the  assignment,  Cro.  Jac,  334., 
yet  it  is  equally  true,  that  on  an  express  covenant,  an  action  of 
covenant  will  lie  for  the  lessor  against  the  lessee,  notwithstand- 
ing his  acceptance  of  rent  from  the  assignee.  1  Sid.  402.  Cro. 
Jac.  309*  Cro.  Car.  188.  580.  Cos.  temp.  Hardwicke  343*;  and 
in  Cro.  Jac.  522.  1  Sid.  447*9  the  distinction  between  express 
and  implied  covenants  is  taken ;  that  in  an  express  covenant, 
though  the  lessor  accept  rent  from  the  assignee,  yet  he  may 
have  an  action  of  covenant  against  the  lessee,  but  not  in  case 
of  an  implied  covenant,  which,  it  is  said,  is  cancelled  by  the 
assignment* 

The  question  then  is,  whether  in  the  present  case^  the  lease 
and  all  the  bankrupt's  interest  being  vested  in  the  assignees 
under  the  commission,  he  is  discharged  from  an  express  cove- 
nant ?  Now  the  contrary  appears  from  Thursby  v.  Plants  1  Sound* 
£87*  The  assignees  of  a  bankrupt  are  like  any  other  assignees 
of  a  lease*  The  assignment  under  the  commission  is  no  more 
than  any  other  assignment  with  the  assent  of  the  lessor,  every 
one  having  virtually  given  his  assent  to  an  act  of  Parliament. 
Wadham  v.  Marlow.  A  bankrupt  though  divested  of  his  pro- 
perty is  still  liable  on  his  express  covenants. 
[  440  ]  The  protection  from  debts  which  is  given  to  bankrupts,  is 
on  condition  of  a  complete  obedience  to  the  regulations  of  the 
several  acts  passed  on  the  subject*  It  is  therefore  material  to 
consider  what  those  regulations  are.  By  13  Eliz.  c.  7.  Bank- 
rupts were  only  discharged  to  the  extent  of  the  sum  actually 
paid ;  and  thus  the  law  remained  till  the  passing  of  4e  Anne  c.  17*9 

the  action  was  not  founded.  This  case  is  precisely  in  point,  and  we  agree 
with  the  determination.  The  bankrupt's  estate  is  vested  in  the  assignees  by 
act  of  Parliament  Every  man's  assent  shall  be  presumed  to  an  act  of  Parb 
liament.  It  was  agreed,  that  if  a  man  be  divested  by  act  of  hiw  without  his 
own  default,  he  is  discharged.  This  is  as  strong,  because  though  it  was  his 
own  act  originally  on  which  the  assignment  was  founded,  yet  the  immediate 
dSsct  produced  is  by  the  act  of  ParliaaieBt ;  ei  injure  non  remota^  ud  proximo 
tpfctmttur. 

Judgment  for  the  Defendant. 

by 
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by  which  a  bankrupt  surrendering,  and  conforming  with  the  1790* 
terms  prescribed,  was  discharged  from  all  debts  due  at  the  time  '|2^~' 
he  became  a  bankrupt;  the  reasons  of  which  provision  are  agahut 
stated  by  Lord  Hardwicke^  1  Jik.  256.  To  make  the  remedy  ^''*"**- 
complete,  the  stat.  5  Geo.  2.  c.  SO.  5.  7.  gives  the  defence  of  a 
general  plea  of  bankruptcy,  and  allows  the  certificate  to  be 
evidence  in  support  of  it  But  the  bankrupt  is  not  discharged 
by  these  statutes  jfrom  contingent  debts,  TuUy  v.  Sparkesy  Lord 
Raym.  1546.  nor  from  uncertain  damages,  nor  from  debts  ac- 
cruing after  the  act  of  bankruptcy,  though  arising  on  a  cause 
preceding  it  The  certificate  is  not  a  liar  to  an  action,  founded 
on  an  express  collateral  covenant,  which  does  not  run  with  the 
land.  Mayor  v.  Sieward^  4  Burr.  2439*  In  that  case,  the 
bankrupt  was  holden  liable  on  an  express  covenant,  and  if  he 
be  so  on  one  sort  of  express  covenant,  why  not  on  another? 
The  reason  why  in  general  the  creditors  of  a  bankrupt  are 
barred  by  the  certificate,  is  that  they  may  prove  their  debts 
under  the  commission.  Bot  where  the  creditor  cannot  come  in 
under  the  commission,  there  the  certificate  is  not  a  bar;  and  in 
the  present  case  no  debt  could  be  proved  under  the  commission. 
The  defence  here  set  up  is  founded  on  a  mere  obitir  dictum  of 
Yates^  J.,  in  Mayor  v.  Stenoard^  where  he  says,  that  <*  as  the 
<<  act  divests  the  bankrupt  of  his  whole  estate,  and  renders  him 
**  absolutely  incapable  of  performing  the  covenant,  it  would  be 
<<  a  hardship  upon  him  if  he  should  remain  still  liable  to  it^ 
**  when  he  is  disabled  by  the  act  of  Parliament  finom  perform*- 
"  ing  it''  But  whether  there  would  be  a  hardship  or  not,  was 
a  matter  for  the  consideration  of  the  Legislatura  In  fiict  the 
hardship  would  not  be  greater  than  in  suing  a  felon  after  attain* 
der  and  forfeiture  of  his  lands ;  yet  a  felon  in  such  a  situation 
is  liable  to  an  action.  Banmster  y.  JVussel^  Cro.  Eliz.  51  & 
Noy  1.  Owen  69«  But  in  truth  the  hardship  would  be  greater 
on  landlords,  if  the  tenant  becoming  a  bankrupt  were  discharged 
firom  his  express  covenants.  They  would  be  liable  to  fraud,  and 
might  be  deprived  of  their  rent  The  assignees  of  the  bank- 
rupt might  assign  the  lease  to  an  insolvent  person,  as  in  iS^ti. 
122 1,  where  the  former  assignee  of  a  term  made  a  fiirthep  assign*  [  44 1  3 
ment  to  a  prisoner  in  the  Fleets  and  by  such  assignment  was 
discharged  from  debt  for  rent  by  the  original  lessor,  it  being 
holden  that  an  assignee  of  a  term  was  no  longer  liable  than  while 
the  privity  of  estate  continued,  and  he  occupied  the  premises ; 

which 
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1790.  which  doctrine  also  agrees  with  Walket^s  case.  By  assignment 
j^^  therefore  the  landlord  may  be  left  without  remedy  unless  he 
against  should  resort  to  the  antiquated  process  of  cessavit^  or  to  the 
^^^^  assistance  of  two  justices  under  stat.  11  Geo.  C  c.  19.  s.  16- 
Although  an  action  of  debt  on  the  reddendum  of  a  lease  is  barred 
by  a  bankrupt's  certificate,  according  to  the  case  of  Wadham  v. 
MarlaWf  and  although  an  action  of  covenant  on  an  implied 
covenant  is  also  barred  by  an  assignment,  yet  it  does  not  follow 
that  an  action  of  covenant  on  an  express  covenant  is  likewise 
barred.  Though  the  party  be  exonerated  in  debt,  he  is  not 
necessarily  so  in  covenant.  Debt  lies  on  the  reddendum,  because 
a  rent  issues  out  of  the  land,  Plaaod.  132;  Co,  LitU  142  a.  It 
ii  payable  out  of  the  land,  and  when  the  possession  of  the  land 
is  parted  with,  the  rent  and  the  action  of  debt  for  the  recovery 
of  it  are  gone.  But  an  express  covenant  is  a  solemn  engage- 
ment from  one  man  to  another ;  it  neither  issues  out  of  land^ 
nor  is  done  away  by  the  loss  of  possession.  In  1  Salk*  82.  it  is 
said,  that  the  action  of  debt  is  founded  on  privity  of  estate,  but 
covenant  on  privity  of  contract,  which  seems  to  be  admitted. 
7  Vin,  Abr.  330.  In  the  case  of  Cotterel  v.  Hooke,  DougL  97»» 
on  covenant  for  non-payment  of  an  annuity,  it  appeared  on 
oyer,  that  there  was  a  bond  conditioned  for  payment  of  the 
annuity,  besides  the  deed  of  covenant;  it  was  pleaded  that  both 
were  given  for  the  same  purpose,  that  the  bond  was  avoided, 
and  the  Defendant  discharged  under  an  insolvent  act.  But  the 
Court  held,  though  the  bond  were  forfeited  before  the  dis- 
charge, yet  the  Defendant  might  be  sued  afterwards  on  the 
covenant.  To  the  same  point  is  Hornby  v.  Hoidditck,  Andrm  40.» 
the  judgment  of  Lord  Hardwicke  in  which  case  is  more  fully 
stated  in  1  Term  Rep.  B.  B.  93.,  which  is  directly  in  point  to 
shew,  that  an  assignment  by  an  act  of  Parliament  does  not  dis- 
charge a  party  from  an  express  covenant.  So  also  in  Aylet  v. 
James  (a),  which  was  an  action  of  covenant,  the  Defendant 
pleaded  his  discharge  under  an  insolvent  act,  to  which  there 
was  a  demurrer,  and  judgment  for  the  Plaintiff,  the  Court  say- 
ing, that  a  bankrupt  was  liable  on  an  express  covenant  made 
before  the  bankruptcy.  The  case  of  an  eviction  is  totally  dit 
[  442  ]  ferent,  since  in  that  case  no  rent  is  due,  whether  the  eviction 
be  by  the  lessor  himself,  or  a  person  having  a  superior  title. 

(a)  C.  B.  83  OcQ.  9. 

The 
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The  followiog  were  the  arguments  for  the  Defendant    Ad-     1790. 

mitting  the  authority  of  the  cases  cited  on  the  other  side,  which     

shew  that  where  there  is  a  voluntary  assignment  by  a  lessee,  such  asam$i 
assignment  does  not  excuse  him  from  an  express  covenant;  ad-  Auuol. 
mitting  also  that  the  acceptance  of  rent  by  the  lessor  from  the 
assignee,  would  not  discharge  the  lessee  from  an  express  cove- 
nant; yet  there  is  a  clear  distinction  to  be  made  between  an  as- 
signment by  virtue  of  the  bankrupt  laws,  and  a  voluntary  as- 
signment by  the  lessee.  By  the  former,  the  bankrupt  is  divested 
by  act  of  law  of  all  the  property,  out  of  which,  and  in  respect 
of  which  the  covenant  was  made.  A  covenant  for  payment  of 
rent  runs  with  the  land ;  when  therefore  the  tenant  is  evicted 
by  a  superior  title,  he  is  released  from  his  covenant  When  he 
is  prevented  from  enjoying  the  land  in  respect  of  which  he 
entered  into  the  covenant,  he  is  no  longer  liable  on  the  cove- 
nant Rent  is  defined  to  be  a  certain  profit  issuing  yearly  out 
of  lands  and  tenements  corporeal.  Plcwd.  71,2  Blac.  Com.  4 J., 
when  therefore  the  land  is  gone,  there  is  an  end  of  the  profits; 
and  it  is  on  account  of  the  profits  that  covenants  of  this  kind 
are  made.  When  the  consideration  is  gone^  the  rent  fails. 
1  Roll.  Abr.  454.  jph  8.  Where  the  lessee  makes  a  voluntary 
assignment  of  his  term,  he  has  it  in  his  power  to  make  what 
stipulations  he  pleases  with  the  assignee ;  he  may  receive  a  con- 
sideration, may  covenant  for  rent,  for  indemnity,  and  the  like. 
But  in  case  of  bankruptcy,  the  bankrupt  can  make  no  stipula- 
tion, nor  receive  himself  any  valuable  consideration.  There  is 
no  analogy  therefore  between  the  assignment  under  a  commis- 
sion of  bankrupt  and  a  voluntary  assignment  by  the  lessee  him* 
self.  But  it  is  admitted  on  the  other  side,  that  a  voluntary 
assignment  will  bar  a  covenant  arising  from  the  words  ^*  yield- 
^  iug  and  paying,"  &c.  which  it  is  said  is  only  an  implied  cove- 
nant ;  but  in  Style  387  and  406.  those  words  were  holden  to  make 
an  express  covenant.  As  to  the  hardship  which  is  supposed 
to  be  brought  upon  the  landlord,  he  may  re-enter  on  non- 
payment of  rent,  may  distrain  and  resort  to  the  land  itself  for 
satisfaction.  But  the  lessee  if  he  be  evicted,  can  have  no  such 
remedy :  he  might  therefore  suffer  a  greater  hardship^  In  case 
of  a  lawful  eviction  the  lessee  is  discharged  from  his  covenants; 
and  where  he  is  divested  of  his  property  by  an  act  of  Parlia- 
ment, it  operates  as  an  eviction,  and  he  ought  in  justice  to  be 
equally  discharged*  Though  the  act  of  bankruptcy  was  ori- 
ginally 
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1790.     ginally  his  own  act,  yet  the  statute  is  an  act  of  law,  and  ac- 
T7~     cording  to  Lord  Mans/lelePs  doctrine  in  Wadham  v.  Marlow^ 
agamtt      injure  turn  remota^  sedproxima  speciatUur.    Tlie  caae  of  Meyor 
V,  Steward  is  dearly  in  favour  of  the  Defendant,  to  shew  the 
analogy  between  an  eviction  of  the  tenant  by  the  landlord,  and 
an  eviction  under  an  act  of  Parliament :  there  also  the  distinc- 
tion is  token  between  collateral  covenants  and  those  whicli 
ran  with  the  land.     As  to  Bannister  v.  Trussell^  there  was  no 
question  in  that  case  of  rent  reserved  on  a  demise,  and  the  par- 
ticular enjoyment  of  certain  lands ;  the  point  was,  whether  an 
attainted  person  was  freed  generally  from  all  his  debts ;  which 
the  Court  very  properly  held  he  was  not.   In  Wadham  v.  Mar- 
loWf   Lord  Mansfield  says  *<  there  is  a  strong  though  obiier 
^*  dictum  of  Yatest  J.,  that  it  would  be  hard  to  leave  the  lessee 
**  liable  to  the  covenants,  when  the  act  of  law  has  divested  him 
*^  of  the  emoluments  and  vested  them  in  his  creditors,"  and  his 
Lordship  also  says,  that  **  in  Cantrel  v.  Graham  the  Court 
^  would  not  have  discharged  the  Defendant,  unless  they  had 
*<  been  satisfied  that  the  action  was  not  founded."    In  Lanifbrd 
V.  Barber^  though  the  point  was  not  directly  decided,  yet  the 
opinion  of  the  Court  seems  to  be  plainly  intimated,  that  if  it 
had  been  a  question  like  the  present,  the  rule  laid  down  in  TfW- 
ham  V.  Marl&m  would  have  guided  their  determination.    As  to 
Hornby  v.  HotddiUkj  there  was  no  bankruptcy  in  that  case, 
but  A  South  Sea  director  was  for  his  misconduct  deprived  of  his 
property  by  a  bill  in  the  nature  of  pains  and  penalties ;  there 
was  no  act  of  law  operating  for  the  benefit  of  an  unfortunate 
tradesman ;  besides,  there  wa^  a  large  sum  reserved  for  the 
maintenance  of  the  person  who  was  the  object  of  the  punish- 
ment; that  case  therefore  cannot  be  applied  to  the  present. 
Here  the  lessor  himself  has  taken  away  the  obligation  to  pay 
the  rent,  by  taking  away  the  land  which  was  the  consideration 
of  the  covenant ;  since  it  was  assigned  by  virtue  of  an  act  of 
Parliament,  to  which,  according  to  Wadham  v.  Marlom,  the 
lessor  was  himself  a  party. 

Lord  LouGHBOROUGn.-^There  is  no  degree  of  doubt  but 
that  the  law  is  established,  that  an  action  of  covenant  may  be 
brought  on  a  covenant  to  pay  rent,  though  the  lessee  be  not  in 
possession  of  the  land,  and  after  acoeptance  of  rent  from  the 
assignee  by  the  lessor.  This  is  by  privity  of  contract,  but  the 
distinction  is  clear  between  debt  and  covenant.   Then  when  the 

term 
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term  is  taken  under  the  assignment  of  commissioners  of  bank-     1 790. 
rapt,  the  question  is,  whether  it  is  not  by  the  net  of  the  bank-      ^^^^ 
rapt  himself?     It  is  taken  from  him  because  he  has  contracted     cgamtt 
debts,  and  instead  of  any  single  creditor  suing  out  b  Jleri /aciaSj 
the  common  law  execution,  there  being  many  creditors  they 
join  in  taking  out  a  commission  of  bankruptcy,  which  is  in  the 
nature  of  a  statute  execution.     By  this  the  property  is  vested 
in  the  assignees,  but  not' so  absolutely  as  in  the  vendee  by  a  sale 
under  a  Jkri  Jbeias  made  by  the  sheriff;  because  if  the  effects 
were  sufficient  without  it^  the  term  would  remain  to  the  lessee. 
Covenant  then  may  well  be  brought  against  htm.    Though  he 
is  out  of  possession,  yet  he  is- placed  in  that  situation  by  his  own 
act*     I  am  therefore  of  opinion  that  the  demurrer  ought  to  be 
overruled. 

GouLU,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion. 

Wilson,  J.    The  plea  of  the  Defendant  is  not  supported  by 
any  adjudged  cose.  It  has  never  yet  been  decided  that  an  action 
of  covenant  would  not  lie  upon  a  covenant  by  a  lessee  which 
runs  with  the  land,  aikl  which  was  entered  into  before,  but 
broken  after  the  bankruptcy  of  the  covenantor.    I  entertained 
no'  doubt  on  this  question,  except  what  arose  from  the  hints 
thrown  out  by  some  of  the  judges  of  the  Court  of  King^s  Bench, 
whenever  the  question  has  oome  before  them,  on  account  of  the 
dictum  of  Mr.  Justice  Yates,  in  JlCsyor  v.  Steward,  that  as  the 
bankrupt  is  divested  of  his  whole  estate^  and  rendered  incapable 
t>f  performing  the  covenants,  it  would  be  a  hardship  upon  him 
if  he  should  still  remain  liable  to  it,  when  he  is  disabled  by  the 
act  of  parliament  from  performing  iu     But  this  opinion  was 
clearly  extra  judicial,  for  under  the  circumstances  of  that  case 
•the  Court  held  the  plea  to  be  bad.    In  JVadham  v.  MarbnOy 
Lord  Mansfield  spoke  of  the  opinion  of  Mr.  Justice  Yates  as  de* 
serving  great  weight,  though  it  was  extra  judicial.    But  in  that 
case  it  was  not  stated  that  the  Plaintiff  had  accepted  rent  from 
the  assignee  as  bis  tenant,  and  it  was  contended  that  debt  as 
well  as  covenant  would  lie  against  the  lessee,  because  the  lessor 
had  done  no  act  to  shew  his  assent  to  the  assignment.     But  the 
Court  decided,  on  the  ground  that  the  Plaintiff  had  virtually  as- 
sented to  the  assignment,  every  man's  assent  being  implied  to  an 
act  of  parliament,  and  not  on  the  ground  that  an  action  of  debt 
would  not  lie.   And  in  Ludford  v.  Barber  the  Court  gave  judg- 
ment 


445  CASES  iH  TRINITY  TERM 


IkflLLS 

agjBMUi 

AUBIOL. 


1 790*  ment  for  the  Defendant,  because  the  covenant  declared  updn 
had  never  been  entered  into  by  him  with  the  Pkintiff.  Thus 
the  question  stands  with  respect  to  judicial  decisions*  The  se^ 
veral  statutes  relating  to  bankrupts  prior  to  the  4  Afine^  c.  17* 
left  the  bankrupt  not  only  liable  to  all  contingent  debtSf  but  to 
the  remainder  of  the  debts  which  his  effects  had  been  unable 
to  satisfy.  The  hardship  was  the  same,  for  the  bankrupt  was 
deprived  of  his  all,  and  yet  left  without  any  protection  against 
his  creditors.  The  statutes,  previous  to  that  time,  meant  to 
give  an  execution  for  the  equal  benefit  of  all  the  creditors,  and 
if  they  were  not  fully  satisfied  by  it,  to  leave  them  for  what  was 
unsatisfied,  to  every  remedy  against  the  bankrupt  which  they 
had  before.  Neither  that  statute  nor  the  now  existing  statutes 
upon  the  subject  extend  to  this  case.  The  34  Hen.  8.  c.  4.  (a) 
directs  that  the  Lord  ChanceUar  and  other  great  officers  shall 
have  power  to  sell  and  dispose  of  the  lands  and  goods  of  bank- 
rupts in  as  full  a  manner  as  the  bankrupt  himself  might  have 
done.  Subsequent  statutes  have  empowered  the  assignees  to 
make  the  same  disposition.  The  intent  of  these  several  statutes 
was  that  the  act  of  the  assignees  should  do  no  more  than  the 
act  of  the. bankrupt  himself.  I  therefore  do  not  see  how  the 
maxim  <<  In  jure  non  remota^  sed  proxima  spectantur**  is  appli- 
cable. The  act  of  parliament  only  assigns  the  interest  of  the 
bankrupt  in  the  land,  but  does  not  destroy  the  privity  of  contract 
between  lessor  and  lessee.  An  action  of  coi^nant  remains  after 
the  estate  is  gone;  but  generally  speaking,  when  the  land  is 
gone,  the  action  of  debt  is  also  gone,  debt  being  maintainable 
because  the  land  is  debtor.  Covenant  is  founded  on  a  privity 
collateral  to  the  land.  A  covenant  of  this  kind  is  mixed,  it  is 
partly  personal  and  partly  dependent  on  the  land,  it  binds  both 
the  person  and  the  land.  This  brings  the  case  within  the  prin- 
ciple of  Mayor  v«  Steward, 

Judgment  for  the  Plaintiff.. 

(a)  Sect.  1. 
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Rob  on  the  Demise  of  Ebeball  and  Others,  also  on  the 
Demise  of  Anne  Weston,  Widow,  and  also  on  the 
Demise  of  Mabt  Weston,  otherwise  Mary  Weston 
Harper,  Spinster,  against  Lowe,  Powell  and  Davis, 
claiming  by  disdnct  titles. 
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1790.      TTPON  an  ejectment  tried  at  the  Summer  Assizes  for  the 

county  of  fVarwick  1789,  before  Mr.  Baron  Hotham^  a  ver- 
June  ^\st.    diet  was  found  for  the  lessors  of  the  PiaintiiF  subject  to  the  opi- 
A.  devisei     nion  of  the  Court  upon  the  following  case : — 
lands  to  John  Smith  of  Sherborne  in  the  county  of  Warmicky  clerk^  de- 

**trusteetm  ceased,  being  seised  in  fee  of  the  premises  mentioned  in  the 
to  be  from  declaration,  by  his  will  of  the  24th  of  December  1625,  after  re- 
rraewed)  b^  citing  that  on  the  21st  day  of  December  then  last,  he  had  sur- 
trust  that      rendered  a  copyhold  messuage  and  cottage  with  the  appurte- 

the  rents  and  .  •     r^        t    •       %  •  %  %         >i 

profits  sbaU  nances,  situate  in  Knome  m  the  said  county,  then  in  the  occupa^ 

tcr  ^'  te  ^^^"  °^  Robert  Weston^  being  of  the  value  of  1 1/.  per  annum,  into 

disposed  of  the  hands  of  the  lord  of  the  mafTor  of  Knowle,  by  two  customary 

charita^  tenants  according  to  the  custom  there,  to  such  uses  as  were  and 

purposes i  should  be  contained  in  that  his  will,  did  bequeath,  and  his  will 

that  the  mu  and  desire  was,  that  the  inheritance  of  the  said  copyhold  lands 

co'^hoW^  should  be  granted  unto  Rowley  Ward,  Esq,  Thomas  C&mper  and 

lands  being  John  Savage,  or  to  such  two  of  them  as  the  said  Rowley  Ward 

AaUn^  should  think  fit,  and  their  heirs,  and  he  did  as  much  as  in  him 

he  improved  ^ag,  £;rant  and  direct  the  said  copyholds  to  them  and  their  heirs. 

orraisedtbta  .  . 

skaUam-  and  the  rents,  issues  and  profits  thereof,  to  the  uses,  intents  and 
verarmu^^  purposes  thereinafter  expressed;  that  is  to  say,  from  and  after 
and  that  B.  the  decease  of  the  said  John  Smith,  his  will  and  desire  was*  that 
the  tenant  Susannah  his  wife  should  hold  and  enjoy  the  same,  and  take  the 
of  the  said  rents  and  profits  thereof  for  her  life,  and  that  from  and  after 
lands,  and  the  decease  of  him  the  said  John  and  Susannah  his  wife,  then 
atd^^  his  will  was,  that  the  said  Rwley  Ward,  Thomas  Camper  and 
which  shall  John  Savage,  or  such  as  should  be  new  takers  thereof  as  afore- 
ne^beput  ^^^^i  ^"^  their  heirs,  should  for  ever  stand  and  be  seised  there- 
forthorfrom  of,  and  that  the  rents,  issues  and  profits  thereof  should  for  ever 

the  same,  but 

always  continue  the  jMssession  paying  the  rent  of  1 II**  Neither  B,  nor  his  descendants  were  erer  admitted 
on  the  court  rolls.  If  B,  took  any  estate  it  was  an  equitable  estate  tail,  the  above  words  being  clearly 
such  as  would  create  an  estate  tail.  But  the  interest  of  B.  (whatever  it  isj  will  not  prevent  the  trustees 
recovering  in  ejectment,  though  the  rent  has  been  regularly  paid.  An  equitable  estate  tail  of  a  copy- 
hold cannot  be  barred  by  the  devise  alofie  of  the  tenant  in  tail.  Q.  Whether  it  would  be  barrel  by  a 
lease  of  the  equitable  tenant  in  tail  for  a  long  term,  i.  e.  2000  years?  (a)  But  clearly  where  such  lease 
is  attended  with  doubtful  or  suspicious  circumstances,  it  shall  not  prevent  the  trustees  who  have  the  l^al 
estate  from  recovering  in  ejectment  against  the  lessee.  Nor  is  it  an  objection  to  the  title  of  the  , 
trustees,  that  from  the  time  of  the  original  devise  of  A^  to  a  certain  jteriod,  the  former  trustees  do  not 
appear  to  have  been  admitted  on  the  rolls  of  the  manor,  if  there  have  been  regular  surrenders  and  ad« 
mittances  for  a  considerable  length  of  time  (ex.  gra.  for  d&ove  40  years)  since  that  jieriod;  for  it  will  be 
presumed,  that  surrenders  and  admittances  were  duly  made  before  that  period,  especially  as  the  rent  has 
been  paid  during  the  whole  time, 

(a)  [It  is  now  the  received  doctrine  pursued  in  the  case  of  a  legal  entaiL 

of  the  profession  that  the  same  steps  Siigd.  Vend,  and  Purch.  180. 6th  edit, 

roust  be  taken  to  bar  an  equitable  1  Preston  on  Conv.  155.    1  Watk. 

estate  tail  in  copyholds  as  must  be  Copyh.  161*  2d  edit] 

afterwards 
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afterwards  be  employed  and  disposed  of  in  the  buying  and  mak-  1790. 
ing  up  ten  gowns  yearly,  against  the  feast  of  Christmas^  for  ten  ~ — ' 
poor  men  of  the  parish  of  Saint  Mary  in  Warwick^  such  as  the  agtanst 
said  Sowley  Ward  whilst  he  lived,  and  after  his  death  such  as  ** 

the  said  Thomas  Camper  and  John  Sa'oage^  and  others  succeeding 
them  in  the  trust,  concerning  the  said  copyhold  lands  should  [  448  ] 
think  fit,  and  his  will  was,  that  the  herdsman  of  Saint  Marj/s 
for  the  time  being  should  be  one ;  also  his  will  and  desire  was, 
that  the  rent  of  the  said  copyhold  lands  being  l\L  per  annum^ 
should  never  be  improved  or  raised^  but  should  continue  at  1  \Lper 
annum^  and  that  the  said  Robert  Weston,  who  was  then  tenant^ 
and  his  children  and  posterity  which  should  succeed^  should  never 
beputjbrthi  or  from  the  same^  but  always  continue  the  possession 
f^  the  said  copyhold  premises^  paying  the  same  yearly  rent  duly 
from  time  to  time,  and  to  and  for  the  purposes  aforesaid,  and 
not  otherwise;  and  his  mind  and  will  was,  that  all  chief  rents 
and  other  payments,  in  respect  of  the  said  lands,  should  be  from 
time  to  time  satisfied  and  discharged  out  of  the  rents,  issues  and 
profits  thereof  respectively ;  and  directed  that  there  should  be 
from  time  to  time,  two  persons  trustees  at  least  estated^  and  fit* 
terested  in  fre  of  and  in  his  aforesaid  copyhold  lands,  to  and 
for  the  purposes  aforesaid,  and  that  after  the  death  of  Bjcmley 
Ward^  Esq.  and  either  Camper  or  Savage,  the  bailifi^  of  the  town 
of  Warwick  for  the  time  being,  should  within  one  month  nomi- 
nate another  trustee  of  the  aforesaid  lands,  with  the  survivor  of 
the  aforesaid  Rowley  Ward,  Thomas  Camper  and  John  Savage^ 

That  the  said  John  Smith  died  without  revoking  his  said  will ; 
that  Robert  Weston  by  virtue  of  the  said  will,  enjoyed  ail  the  said 
premises  during  his  life,  and  paid  the  said  yearly  rent  of  112. 
unto  the  said  trustees  named  in  the  said  will,  and  to  the  persons 
daiming  under  them  as  trustees  for  the  time  being ;  and  after 
the  decease  of  the  said  Robert  Weston,  Thomas  Weston  his  only 
child,  enjoyed  the  same  during  his  life,  and  paid  the  said  yearly 
rent  of  1  !/•  unto  the  trustees  named  in  the  said  will,  and  to  the 
persons  claiming  under  them  as  trustees  for  the  time  being;  and 
after  the  decease  of  the  said  Thomas,  Sarah  the  only  daughter 
of  the  said  Thomas,  who  intermarried  with  Francis  Harper,  and 
he  the  said  Francis  Harper,  in  like  manner,  held  and  enjoyed 
the  same  during  their  lives,  and  paid  the  said  yearly  rent  of  1 IL 
unto  the  said  trustees  named  in  the  said  will  of  the  said  Join 
Smith  deceased,  and  the  persons  claiming  under  them  as  trustees 

1 1  2  for 


449  CASES  IN  TRINITY  TERM 

1790.  for  the  time  being ;  and  after  the  death  of  the  survivor  of  thecn^ 
-j^^  the  said  Francis  Harper  and  Sarah  his  wife,  Thomas  WesUm 
agahut  Harper  their  only  child  held  and  enjoyed  the  same  during  hit 
^^  life,  and  paid  the  same  rent  of  11/.  unto  the  said  trustees  named 
in  the  said  will|  and  the  persons  claiming  under  them  as  trustees 
[  449  ]  for  the  time  being;  that  some  time  in  or  about  the  year  1737f 
the  said  Thomas  Weston  Harper  built  a  small  house  and  shop 
on  part  of  the  said  premises,  and  duly  made  and  executed  his 
will  bearing  date  the  4th  day  of  March  17S8,  and  did  thereby 
will  and  devise,  and  as  far  as  in  him  lay  give  and  devise  all  and 
singular  the  said  premises  devised  by  SmitVs  will,  and  all  his 
estate,  right,  title,  and  interest  therein,  or  thereto,  (except 
the  said  house,  shop,  4^c.)  unto  his  eldest  son  Homos  WesUm 
Harper^  his  heirs  and  assigns  for  ever,  he  and  they  paying  oat 
of  the  same  the  said  yearly  rent  of  1  \U  according  to  the  will  of 
the  said  Smithy  and  thereby  as  far  as  he  could,  for  ever  dig- 
burthening  the  said  house,  shop,  S^c.  from  the  payment  of  the 
same  or  any  part  thereof,  to  the  end  that  that  part  of  the  pre- 
mises might  be  held  and  enjoyed  free  from  the  payment  of  any 
rent  whatsoever ;  and  as  to  the  said  house,  shop»  &c.  being 
then  in  the  tenure  of  the  second  son  John  Weston  Harper^  he 
devised  the  same  and  all  his  estate,  right,  title  and  interest 
therein  and  thereto  disburthened  as  aforesaid  unto  his  said  son 
John  Weston  Harper^  his  heirs  and  assigns  for  ever,  he  also 
gave  several  pecuniary  legacies  to  his  oUier  children,  and  be- 
queathed the  residue  of  his  personal  estate  unto  his  son  Thomas 
Weston  Harper^  and  appointed  him  his  executor :  that  the  sidd 
first  named  Thomas  Weston  Harper  died  in  the  year  17419 
leaving  issue  three  sons,  viz»  Thomas  Weston  Harper  his  eldest 
son,  John  Weston  Harper  bis  second  son,  and  William  Weston 
Harper  his  youngest  son',  and  without  having  altered  his  will; 
that  upon  the  death  of  the  said  Thomas  Weston  Harper  the 
father,  John  Weston  Harper^  his  second  son,  entered  upon  such 
part  of  the  said  premises  as  was  devised  to  him  by  his  said 
father's  will  as  aforesaid,  and  enjoyed  the  same  during  his  life, 
and  died  some  time  in  the  year  1748,  leaving  Elizabeth  his 
widow,  and  two  daughters,  Mary  and  Elizabeth^  his  only  child- 
ren :  that  after  his  death  the  said  Elizabeth  his  widow  entered 
upon  and  enjoyed  the  premises  last  mentioned  during  her  life, 
and  after  her  decease  the  said  Elizabeth  the  daughter,  who 
intermarried  with  Thomas  Pwrkes^  entered  upon  and  enjoyed 

the 
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the  gaid  last  mentioned  premises :  that  by  an  indenture  bearing     1790. 

date  the  SOth  day  of  December  1777;  and  made  between  John      

Bracknell  and  Mary  his  wife,  (which  Mary  was  one  of  the  two  ag€dnst 
daughters  and  co*heiresses  of  the  said  John  Weston  Harper  the  ^'^** 
devisee  in  1738,)  Thomas  Parkes  the  younger,  the  eldest  son 
and  heir  of  the  said  Thomas  Parkes,  by  Elizabeth  liis  wife  late 
deceased,  (who  was  the  other  daughter  and  co-heiress  of  the 
said  John  Weston  Harper,)  of  the  one  part,  and  Edward  Lock'-  [  450  ] 
man  of  the  other  part,  for  barring  all  estates  tail  in  the  premises 
last  mentioned,  and  for  limiting  the  inheritance  thereof  to  the 
uses  thereinafter  expressed,  it  was  agreed  that  the  said  John 
Bracknell,  and  Maty  his  wife,  Thomas  Parkes  the  elder  and 
Thomas  Parkes  the  younger  should  levy  a  fine  sur  conuzance,  S^c. 
of  all  that  messuage  or  tenement,  &c.  &c»  alKatherihea  Banis 
Heath  iu  the  parish  of  Hampton  in  Arden,  which  premises 
were  thentofore  in  the  occupation  of  the  said  John  Weston 
Harper,  and  since  o( Elizabeth  Weston  Harper  his  widow,  and 
then  of  the  said  Thomas  Parkes  senior,  and  of  all  other  the 
messuage,  lands,  tenements  and  hereditaments  of  them  the  said 
John  Bracknell  and  Mary  his  wife,  Thomas  Parkes  the  elder, 
and  Thomas  Parkes  the  younger,  any  or  either  of  them,  in  the 
parish  of  Hampton  in  Arden  aforesaid,  which  were  in /act  those 
devised  to  John  Weston  Harper  by  the  said  will  of  the  first  named 
Thomas  Weston  Harper  in  1738,  and  part  of  the  premises 
devised  or  mentioned  to  be  devised  in  and  by  the  will  of  the  said 
John  Smith,  and  described  to  be  in  the  occupation  of  the  said 
Robert  Weston.  The  uses  of  which  fine  were  declared  as  to  one 
moiety  of  the  premises  to  such  uses  as  they  the  said  John 
Bracknell  and  Mary  his  wife  should  during  their  joint  lives,  by 
any  deed  or  writing  under  their  hands  and  seals  executed  in  the 
presence  of  two  or  more  witnesses,  direct,  limit,  and  appoint, 
and  for  want  of  such  appointment  to  the  use  of  the  said  John 
Bracknell  and  Mary  his  wife  for  their  several  lives,  with  re- 
mainder to  the  said  Maty  in  fee ;  and  as  to  the  other  moiety 
thereof  to  the  use  of  the  said  Thomas  Parkes  the  elder  and 
Thomas  Parkes  the  younger  in  fee  as  joint-tenants. 

That  in  Trinity  Term,  18  Geo.  3.  a^ne  was  duly  levied  with 
proclamations  in  consequence  of  the  last  mentioned  deed.  That 
by  indenture  of  lease  and  release  of  the  18th  and  19th  of  May 
1778,  between  the  said  John  Bracknell  and  Mary  his  wife  of 
the  one  part,  and  the  said  Thomas  Parkes  the  elder  and  Thomas 

Parkes 
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1790.  Paries  the  younger  of  the  other  part,  they  the  said  J(Jkn 
'Zr —  Bracknell  and  his  wife,  in  consideration  of  10/.  105,  to  them 
agairui  paid  by  the  said  Thomas  Parkes  the  elder  and  ITiomas  Parkes 
^''  the  younger  did  (in  pursuance  of  the  last  abstracted  indenture) 
grant,  &c.  unto  the  said  Thomas  Parkes  the  elder  and  JTiomas 
Parkes  the  younger  an  undivided  moiety  of  all  the  last  men- 
tioned premises,  to  hold  unto  and  to  the  use  of  the  said  Thomas 
Parkes  the  elder  and  Thomas  Parkes  the  younger  in  fee  as 
[  451  ]  joint-tenants.  The  case  then  set  forth  several  conveyances  of 
the  undivided  moiety  of  Parkes  the  elder  and  younger  to  Daxns 
the  Defendant  in  fee.  It  then  stated  that  the  premises  devised 
to  John-  Weston  Harper  by  his  father  the  first  mentioned 
Thomas  Weston  Harper  aforesaid  were  wholly  in  the  parish  of 
Hampton  in  Arden^  but  not  within  the  manor  of  KnorjoU^  and 
were  part  of  the  premises  devised  or  mentioned  to  be  devised 
in  and  by  the  said  will  of  the  said  John  Smithy  and  described  to 
be  in  the  occupation  of  the  said  Robert  Weston ;  and  that  it  did 
not  appear  that  they  were  held  of  any  other  manor:  that  the 
Defendant  Davis  was  in  possession  of  the  said  premises  under 
the  said  conveyances  above  mentioned  ;  ahd  that  he  and  those 
under  whom  he  derived  his  title  to  the  same  by  virtue  of  the 
will  of  the  said  first  named  Thomas  Weston  Harper,  and  the 
conveyances  above  mentioned  have  quietly  and  uninterruptedly 
enjoyed  the  same  without  contributing  to  any  part  of  the  said 
rent  of  11/,  and  without  any  entry  or  claim  made  by  th« 
lessors  of  the  Plaintiff,  or  any  of  them,  or  any  person  or  per- 
sons under  whom  they  or  any  of  them  derive  their,  his  or  her 
title,  from  the  year  1741  until  the  present  ejectment  brought: 
that  Thomas  Weston  Harper,  the  eldest  son  of  the  said  testator, 
the  said  first  named  Thomas  Weston  Harper,  entered  upon  the 
premises  in  the  parish  of  Hampton  in  Arden  aforesaid,  devised 
to  him  by  the  said  first  named  Thomas  Weston  Harper  in  the 
year  1741,  which  were  part  of  the  said  premises  devised  or 
mentioned  to  be  devised  in  and  by  the  said  will  of  the  said 
John  Smith,  and  described  to  be  in  the  occupation  of  the  said 
Robert  Weston,  and  enjoyed  the  same  during  his  life,  and  died 
leaving  a  daughter  Martha  his  only  child,  and  by  his  will  bear- 
ing date  the  10th  June  1742,  gave  to  his  said  daughter  and 
only  child  Martha  100/.  and  several  other  legacies  to  his  wife 
and  other  relations ;  and  in  case  his  peronal  estate  should  not 
be  suflicient  to  pay  his  legacies  he  charged  (he  farm,  land  and 

premises 
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premises  devised  to  him  by  the  said  first  named  Thomas  Weston  179a 
Harper  with  the  payment  thereof;  and  subject  thereto  he  also 
gave,  devised  and  bequeathed  all  and  singular  the  said  pre-  agamsi 
mises  unto  his  brother  William  Weston  Harper  in  fee,  to  whom  ^^^ 
he  also  bequeathed  the  residue  of  his  personal  estate,  and  ap« 
pointed  him  sole  executor  of  his  will :  that  the  said  Thomas 
Weston  Harper  the  son  died  soon  after  making  his  will,  and 
upon  his  death  William  Weston  Harper  his  brother  and  devisee, 
entered  upon  and  enjoyed  the  premises  devised  to  him  as  afore-  . 
said  during  his  life*,  and  by  his  will  bearing  date  the  19th 
September  1772,  devised  to  his  son  Thomas  Weston  Harper  in  [  452  ] 
fee  all  the  premises  devised  to  him  the  said  William  Weston 
Harper^  by  the  will  of  his  said  brother  the  said  Thomas  Weston 
Harper  deceased  as  aforesaid;  he  also  gave  the  use  of  a  room 
in  the  dwelling-house  unto  his  wife  Ann  Weston  for  her  life,  if 
she  continued  unmarried,  and  gave  to  his  two  daughters  Mary 
and  Sarah  40/.  a  piece,  &.c.  &c.  That  the  said  William  Weston 
Harper  died  soon  after  making  his  will,  leaving  the  said 
Thomas  Weston  Harper  his  eldest  and  only  son  and  two  daugh- 
ters Maty  and  Sarahj  which  Sarah  was  his  youngest  daughter, 
but  who  afterwards  died.  That  the  last  named  Thomas  Weston 
Harper  entered  upon  the  premises  devised  to  him  by  his 
father's  will  as  aforesaid,  and  being  in  the  possession  thereof 
by  lease  and  release,  and  a  fine  sur  conusance  de  droits  come  ceo^ 
Sfc.  conveyed  to  the  Defendant  Ixme  in  fee  four  closes  of  land, 
containing  about  thirteen  acres,  situate  in  the  parish  of  Hamp" 
ton  in  Arden  aforesaid,  part  of  the  premises  devised  or  men- 
tioned to  be  devised  in  and  by  the  will  of  the  said  John  Smithy 
and  described  to  be  in  the  occupation  of  Robert  Weston,  That 
lAme  has  quietly  enjoyed  the  said  premises  under  the  said 
lease,  release  and  fine,  and  that  no  actual  entry  hath  been 
made  by  the  lessors  of  the  Piaintifi^,  or  any  of  them,  and  that 
the  said  premises  and  no  part  thereof  are  within  the  manor  of 
KnowUf  but  are  part  of  the  lands  and  tenements  devised  or 
mentioned  to  be  devised  in  and  by  the  will  of  the  said  John 
Smithy  and  described  to  be  in  the  occupation  of  the  said  Robert 
Weston  in  manner  aforesaid :  and  it  did  not  appear  that  they 
were  held  of  any  other  manor*  That  the  Defendant  Joseph 
Pawellj  who  was  in  possession  of,  and  claimed  title  to  the  pre- 
mises after  mentioned,  situate  in  the  manor  of  Knaoole^  and 
parish  of  Solihull  (and  which  were  the  remaining  part  of  the 

premises 
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1790.     premises  devised  by  Thomas  Weston  Harper  the  testator,   in 
,^^       1742,  to  William  Weston  Harper  as  aforesaid,  and  by  the  same 

a^nnu      William  devised  to  his  son  Thomas  Weston  Harper\  derived  his 
^''      title  thereto  in  manner  after  mentioned,  (that  is  to  say)  by  in- 
denture of  the  Idth  of  April  mSt  between  the  said  Thomas 
Weston  Harper^  the  devisee  in  the  will  of  the  said  William 
Weston  Harper  of  the  one  part,  and  the  said  Powell  the  De- 
fendant of  the  other  part,  whereby  the  said  last  named  Thomas 
Weston  Harper^  in  consideration  of  the  rents,  &c«  demised  to 
Powell  all  the  premises  devised  by  the  said  will  then  in  his 
occupation,  consisting  of  a  farm-house,  buildings,  garden,  and 
[  453  ]    upwards  of  30  acres  of  land  from  Lady-day  then  last  for  21 
years,  under  the  yearly  rent  of  30/.,  with  the  usual  covenants ; 
and  it  was  thereby  agreed  by  the  said  Thomas  Weston  Harper 
that  his  mother,  the  said  Ann  Weston^  should  have  one  room  in 
the  dwelling-house  (if  she  thought  proper  to  demand  it)  during 
the  term,  in  case  she  so  long  lived,  and   the   said    Thomas 
Weston  Harper  also  agreed  during  the  term  to  attend  the  said 
Joseph  PoyfeW  yearly  to  Warwick  to  see  the  1 1/.  a-yearpaidto  the 
corporation^  before  the  rent  of  SO/,  should  be  demanded.     By 
indenture  between  the  said  Ann  Weston  Harper  (the  widow) 
and  the  said  Thomas  Weston  Harper  the  son  of  the  said  William 
Weston  Harper  deceased  of  the  one  part ;  and  the  said  Joseph 
Powell  (the  Defendant)  of  the  other  part ;  in  consideration  of 
85/.  to  the  said  Ann    Weston  Harper  and    Thomas   Weston 
Harper  paid  by  the  said  Joseph  Powell^   they  the  said  Ann 
Weston  Harper  and  Thomas  Weston  Hamper  did  demise,  grants 
bargain,  sell  and  assign,  unto  the  said  Joseph  Powell^  his  exe- 
cutors, administrators  and  assigns,  all  the  messuage  or  tene- 
ments, buildings,  lands  and  premises  demised  by  the  last  men- 
tioned deed,  and  which  were  then  in  the  tenure  of  the  said 
Joseph  Powelly  to  hold  unto  the  said  Joseph  Powell^  his  execu- 
tors, administrators  and  assigns  from  the  date  thereof,  for  the 
term  of  2000  years^  sans  waste^  charged  with  the  payment  of 
\IL  a^ear  to  such  persons,  and  to  and  for  such  uses,  intents 
and  purposes  as  were  by  the  will  of  the  said  John  Smith  for  that 
purpose  mentioned  and  appointed,  and  under  the  rent  of  a 
pepper-corn,  payable  to  the  said  Ann   Weston  Harper  and 
Thomas  Weston  Harper  at  Michaelmas  yearly ;  with  the  usual 
covenants,  and  thereby  Powell  covenanted  to  pay  the  said  rent 
or  charge  of  1 1/.  a-year,  pursuant  to  the  will  of  the  said  John 

Smith, 
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Smith,  and  a]l  taxes,  &c.  that  the  consideration-money  in  the      1790. 

said  last  mentioned   indenture   was   duly  paid:  that  Robert       ^^^ 

Weston^  and  those  deriving  title  under  him,  were  not  nor  were      asamtt 

any  or  either  of  them  ever  admitted  tenants  of  the  said  copyhold 

of  the  said  manor  ^Knowle,  qforfor  any  part  of  the  estate  and 

premises  devised  by  the  will  of  the  said  John  Smith,  nor  eoer  made 

any  surrender  of  any  part  thereof  to  the  use  of  any  will  or  other 

instrument.     That  on  the  24th  of  October  1 744,  at  a  court  leet, 

and  cou{t  baron,  held  for  the  manor  ofKnowUf  it  was  present* 

ed  by  Charles  Petit  as  copyholder,  and  allowed  by  the  homage, 

that  Henry  Mander,  of  Warwick^  gent,  one  of  the  aldermen 

of  the  borough  of  Warwick  aforesaid,  did  out  of  court,  on  the 

2Sd  day  of  October  then  instant,  surrender  by  the  hands  of  the 

said  Petite  his  attorney,  all  the  right,  interest  and  estate  of  him 

the  said  Henry  Mander^  of,  in,  and  to  all  that  messuage  or    [  454  ] 

tenement,  &c.  Sec.  situate  in  the  said  manor  near  a  place  called 

Catherine  a  Barneys  Heath  then  in  the  tenure  of Harper^ 

(which  premises  were  formerly  the  estate  of  John  Smithy  clerk, 
deceased,  who  surrendered  the  same  to,  for  and  upon  the  se-  - 
veral  uses  and  trusts  in  his  last  will  mentioned,)  to  the  use  of 
John  Stanton,  esq.,  John  Richardson^  Edward  Croft,  John  Dad' 
ley,  Isaac  Twycross,  John  White,  William  Collins,  and  Nicholas 
Rothwell,  of  the  said  borough,  aldermen  (pursuant  to  the  di- 
rections and  appointment  of  Robert  Hands,  gent,  mayor  of  the 
said  borough)  and  to  their  heirs  and  assigns,  nevertheless  to,  for, 
upon  and  under  the  several  uses,  trusts,  and  limitations,  con- 
tained in  the  yiid  will  of  the  said  Smith,  according  to  the  cus- 
tom of  the  said  manor ;  and  to  this  court  came  the  said  Stanton^ 
Richardson,  White,  and  Collins,  and  were  admitted,  and  paid 
£0/.  for  a  fine,  but  Dadley  and  Rothwell  were  not  admitted; 
that  the  admittance  of  Ward  and  the  other  trustees  in  Smith's 
will,  and  those  who  succeeded  from  his  death  until  1744,  do  not 
appear  by  the  roUs  (f  the  manor  of  Klnowle :  That  on  the  SOth 
January  1779,  Isaac  Twycross  the  surviving  trustee  in  the  copy 
of  the  court  roll  of  the  24th  October  1744,  surrendered  out  of 
court  according  to  tlie  custom  of  the  manor  of  Knowle,  all 
the  right,  title  and  estate  of  him  the  said  Isaac  Twycross,  of,  in 
and  to  all  that  messuage  or  tenement,  &c  &c«  situate,  lying, 
and  being  within  the  said  manor  of  Knowle,  at  or  nea^  a  certain 
place  called  Catherine  a  Barneys  Heath,  theretofore  in  the  tenure 
of  -'——  Harper,  his  assigns  or  under-tenants,  and  then  of  the 

Defendant 
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1790l  Defendant  Joseph  Powell  i  all  which  premises  were  formerly 
the  estate  of  the  said  John  Smith,  clerk,  long  since  deceased,  who 
surrendered  the  same  to  and  for,  and  npon  several  uses  and 
trusts,  in  his  last  will  mentioned  and  contained,  or  in  whatsoever 
other  manner  the  same  premises  could  or  might  be  better  known 
or  described,  to  the  use  of  Joseph  Eberall,  esq.,  mayor  of  the 
borough  of  Wanoick  aforesaid,  and  the  said  Isaac  Twycross^  and 
of  George  EberaU,  John  Hands^  Robert  Moore^  George  Cattettj 
John  Sharp,  William  Roe,  Francis  Hiome,  Charles  Francis 
GreviUe,  Charles  Porter  Packwood,  John  Mitchdl,  and  Bernard 
Geary,  of  the  same  borough,  aldermen,  pursuant  to  the  direc- 
tions of  the  said  Joseph  Eberall  the  mayor,  and  to  their  heirs  and 
assigns,  nevertheless  to,  for,  and  upon  the  several  uses,  trusts, 
and  limitations,  mentioned  and  contained  in  the  will  of  the  said 
John  Smith;  and  at  a  court  leet  and  court  baron  held  for  the 
said  manor,  on  the  5th  of  October  178 1,  the  said  John  MifcheU, 

[  455  ]  the  then  mayor,  and  Joseph  Eberall  and  the  other  surrenderees, 
the  aldermen  above  mentioned,  were  admitted  by  Thomas  Green' 
way,  a  person  appointed  by  their  letter  of  attorney  for  that 
purpose :  that  Isaac  Twycross,  George  Eberall,  John  Hands,  and 
William  Roe,  are  since  dead :  that  the  lessors  of  the  Plaintifi^ 
(except  Ann  Weston  knd  Maty  Weston  Harper  J  are  the  survivors 
of  the  said  trustees  who  were  admitted  in  ]  78  L  That  the  said 
rent  of  1 1/.  per  annum  was  regularly  paid  by  the  family  of  WeS' 
ton  unto  the  trustees  for  the  time  being  claiming  under  the  said 
will  of  the  said  John  Smith  deceased,  until  the  conveyance  made 
by  the  said  last  named  Thomas  Weston  Harper  toihe  Defendant 
Powell  above  mentioned,  who  hath  since  regularly  paid  the 
same  doom  to  Michaelmas  1787  unto  the  said  trustees  for  the 
time  being  claiming  under  the  said  will  of  the  said  John  Smithy 
and  hath  since  dtdy  tendered  the  same  to  the  said  John  Sharp  one 
of  the  said  trustees,  to  Michaelmas  last:  that  the  Defendant  John 
Lowe  has  never  contributed  to  the  payment  of  t?te  said  rerU,  or  ary 
part  thereof.  That  on  the  Slst  of  March  1788,  notices  were 
given  to  the  Defendant  Powell  and  to  the  respective  tenants  of 
the  premises  claiming  under  the  Defendants  Lowe  and  Darns, 
signed  by  all  the  trustees  aforesaid,  except  the  said  John  Mitchell, 
on  behalf  of  themselves  and  him  the  said  John  Mitchell,  to  quit 
the  premises  in  the  respective  occupations  of  such  tenants,  and 
which  are  expressed  in  the  several  notices  Co  be  situate  in  the 
manor  of  KnowlCf  at  Michaelmas  then  next  following,  old  style, 

being 
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being  the  end  of  the  year,  and  the  time  when  the  said  annual  rent     1 790. 

of  1 1/.  became  due ;  that  Arm  Weston  one  of  the  lessors  of  the 

Plaintiff  is  the  widow  of  the  said  William  Weston  Harper^  that  agamat 
Mary  Weston  Harper  another  cif  the  lessors  of  the  Plaintiff  is  ^^'^^ 
the  sister  and  heir  at  law  to  the  last  named  Tkomas  Weston 
Harper  J  and  heir  of  the  said  Robert  Weston  according  to  the 
custom  of  the  said  manor  cXKnaaiey  which  is  Borough-English, 
but  not  being  descended  from  the  eldest  son  of  her  grandfather 
Thomas  Weston  Harper^  she  is  not  the  heir  of  the  said  Robert 
Weston  according  to  the  common  law  of  descents :  that  by  the 
custom  of  the  said  manor,  lands  and  tenements  may  be  intailed, 
and  the  youngest  son  of  the  person  last  seised  of  any  copyhold 
estates  therein,  whether  in  fee  simple  or  tail,  is  the  customary 
heir,  and  if  no  son,  the  youngest  daughter  is  the  customary  heir, 
and  that  the  same  custom  extends  to  collateral  heirs;  and  by  the 
custom  of  the  said  manor  estates  are  passed  from  one  to  another 
by  surrender^  and  admittance^  by  will  and  surrender  to  the  use  of 
it  or  by  descent ;  and  by  no  other  means  whatsoever;  and  estates  [  456  ] 
tail  of  lands  or  tenements  are  barred  by  surrender  and  admit" 
tance^  and  by  no  other  means  whatsoever. 

This  was  argued  in  Easter  Term  Jast,  by  Bond^  Seijt,  for  the 
lessors  of  the  Plaintiii^  and  LeBlanc^  Seijt.,  for  the  Defendants; 
and  in  this  term  by  Hillf  Seijt.,  for  the  lessors  of  the  Plaintifi^ 
and  Adair^  Serjt.,  for  the  Defendants.  On  both  arguments,  it 
was  admitted  that  there  could  be  no  doubt  as  to  the  freehold, 
which  clearly  passed  by  the  fine.  The  counsel  therefore  con- 
fined themselves  to  the  question,  whether  the  lessors  of  the 
Plaintiff  were  intitled  to  recover  the  copyhold  lands  in  the  pos- 
session  of  the  Defendant  Powell  ?  The  arguments  on  that  point 
were  to  the  following  effect. 

On  the  true  construction  of  the  will  of  John  Smithy  it  seems 
clear  that  he  devised  a  legal  estate  in  fee  in  the  copyhold  lands  to 
the  trustees,  and  perhaps  an  equitable  estate  tail  to  Rchert  Weston^ 
on  condition  that  he  and  his  descendants  should  pay  the  annual 
rent  of  1 12.  The  words  *<  children  and  posterity"  are  su£Bcient 
to  create  an  estate  tail.  In  6  Co.  17  b.  it  is  laid  down  that  <<  If 
A,  devise  his  lands  to  B.  and  his  children  or  issues,  and  he  hath 
not  any  issue  at  the  time  of  the  devise,  the  same  is  an  estate  tail"; 
now  << children  and  posterity"  are  like  *<  children  and  issues", 
and  it  is  not  stated  that  Robert  Weston  had  any  children  born  at 
the  time     of  the  ilevise.To  the  same  point  are  1  Anders.  43. 

Dougl. 
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1790*  Dough  821.  &  481.  (a)  in  which  cases  the  word  <<  children**  is 
holden  to  be  a  word  of  limitation :  but  here  the  expression  is 
'^  children  and  posterity",  which  makes  the  present  case  stronger 
than  those.  The  intention  indeed  of  John  Smith  the  testator, 
seems  to  have  been  to  create  a  perpetuity,  as  he  says,  that  the 
Weston  family  <*  should  never  be  put  forth,  but  always  continue 
in  possession  of  the  said  copyhold  premises/'  But  this  was  con- 
trary to  the  rules  of  law.  It  is  clear  also  that  a  proviso  or  con- 
dition inconsistent  with  the  grant  or  devise  of  an  estate  is^  void. 
Cro.  Eliz.  84.  But  here  there  is  a  demise  of  a  fee-simple,  with 
a  direction  not  to  raise  the  rent ;  but  that  part  is  void,  being  re- 
pugnant to  the  estate  given.  It  can  amount  to  be  nothing  more 
than  a  recommendation.  2  Vem.  596.  746.  But  it  was  ne- 
cessary that  the  legal  estate  should  be  in  the  trustees,  to  enable 
them  to  perform  the  trusts  of  the  will.  They  were  to  dispose  of 
the  rents  and  profits,  to  pay  all  chief  rents,  &c.  and  were  to  be 
C  457  ]  estated  and  interested  in  Jee  of  the  copyhold  lands.  If  the 
Westons  therefore  took  any  estate  in  the  copyhold  lands,  it  must 
have  been  an  equitable  estate  tail.  That  being  the  case,  the 
estate  tail  could  not  be  barred  without  the  proper  method  being 
used  to  bar  it,  namely,  a  surrender,  which  does  not  appear,  and 
then  the  lessor  of  the  Plaintiff  Mary  Weston  Harper  the  heir  in 
tail  is  intitled  to  recover.  An  equitable  estate  tail  of  a  freehold 
is  hardly  barrable  by  deed  alone  according  to  the  opinion  of  the 
Chancellor  in  1  P.  Wms.  91*  and  Harvey  v.  Parker^  10  Vin. 
Abr.  t6S.  pL  6.  which  was  afterwards  affirmed  in  the  House  of 
Lords  (6).  And  the  same  rule  holds  with  respect  to  the  copy- 
holds. Neither  will  equity  assist  the  conveyance  of  a  copyhold 
without  a  surrender.  1  P.  Wms.  854.  But  inasmuch  as  it  is 
not  perfectly  clear  what  estate  the  Weston  family  took,  and  as  it 
is  beyond  dispute  that  the  trustees  in  the  will  of  Smith  took  a 
legal  estate  in  fee,  their  title  in  ejectment  shall  not  be  defeated 
by  setting  up  the  estate  of  cestof  iTtie/rus^,  accordingto  the  doctrine 
laid  down  by  Lord  Mansjleld^  Dougl.  721.  &  777-  (c).  To  the 
same  effect  also  is  1  Brown  Rep.  Chan*  75.  Shapland  v.  Smith. 
The  lessors  of  the  Plaintiff  in  the  first  demise,  are  likewise 
trustees  for  the  benefit  of  a  charity.  They  were  to  dispose  of 
the  rents  in  buying  and  making  up  ten  gowns  for  ten  poor  men. 

{a)  Last  Ed.  (c)    Last  Ed.  Doe  y.  Pott^  and 

{h)  As  appears  from  the  printed      Goodrightr.  JVells, 

state  of  the  case  in  the  House  of 

Lords. 

Now 


IN  THS  Thirtieth  Year  of  GEORGE  IIL  458 

Now  it  is  clear  law,  that  if  the  trustee  of  a  charity  surrenders  or     1790. 
releases  the  lands,  the  surrenderee  or  releasee  takes  them  subject      "^^ — 
to  the  original  trust  The  object  of  the  charity  must  be  fulfilled,      offmut 
and  probably  the  Court  of  Chancery  would  interfere  in  this      ^'^ 
case  to  increase  the  rent,  for  the  benefit  of  the  charity.     8  Co. 
ISO  b.  Case  of  Thetford  School,  2  Vem.  397.  412.  596.    4  Vin. 
Abr.  496.    The  lessors  of  the  Plaintiff  in  the  first  demise  there- 
fore, having  the  legal  estate,  are  intitled  to  recover  in  the  eject- 
ment.   And  though  the  trustees  under  the  will  of  Smith  do  not 
appear  to  have  been  admitted  as  tenants  of  the  copyhold  before 
the  year  1 744,  yet  the  rent  was  regularly  paid  by  the  WesUnu 
from  the  death  of  Smith.     It  is  then  fairly  to  be  presumed  that 
the  surrenders  and  admittances  were  duly  made ;  or  at  least  it 
shall  not  be  allowed  to  the  Defendant  to  deny  the  title  of  the 
Plaintiffs  on  that  account.     In  stating  a  title  at  a  great  distance 
of  time,  it  is  not  necessary  to  produce  every  mere  assignment 
which  has  taken  place.     It  is  enough  to  shew  the  beginning  of 
the  title,  and  a  reasonable  length  of  enjoyment  under  it.     The 
Defendant  therefore  cannot  object  to  the  apparent  chasm  in  the   [  458  ]] 
Plaintiff's  tide,  from  the  circumstance  of  there  being  oo  admit- 
tances of  trustees  under  the  will  of  Smith  entered  on  the  rolls 
of  the  manor,  previous  to  the  year  1744. 

On  behalf  of  the  Defendant  it  was  argued,  that  on  the  fair 
construction  of  the  will  of  Smithy  the  Westons  took  an  equitable 
estate  in  fee,  subject  to  a  rent-charge  of  WLper  annum^  for  the 
benefit  of  the  charity,  in  which  the  trustees  had  a  legal  interest. 
The  words  of  the  devise  are  full  large  enough  to  give  an  estate 
in  fee ;  they  direct  that  the  rent  should  never  be  improved  or 
raised,  but  continue  at  1 1/.  per  anntrni^  and  that  Robert  Weston 
and  his  children  and  posterity  which  should  succeed^  should  never  be 
p/ut  forth  ox  from  the  same,  but  always  continue  the  possession  of 
the  said  copyhold  premises.  Now  though  the  word  children 
alone  gives  an  estate  tail  according  to  the  cases  cited  on  behalf 
of  the  Plaintifi^  yet  here  words  of  perpetuity  are  superadded.  In 
3  Bulst.  195.  it  was  decided  that  a  devise  to  A.  and  B.  and  that 
they  and  their  successors  should  pay  a  certain  yearly  rent  to  a 
corporation,  gave  them  a  fee-simple.  So  also  are  1  BolL  Rep. 
399.  1  RolL  Abr.  835.  I.  15.  Bendloell.  2  Freeman  268. 
1  Salk,  685.  If  then  Thomas  Weston  Harper  had  an  estate  in 
fee,  the  question  is  at  an  end,  proper  conveyances  having  been 
executed  to  pass  an  estate  in  fee.  With  respect  to  the  argument 

that 
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I79CX  that  the  trustees  may  support  an  gectment  against  the  ceshit  que 
jj^  trusii  it  is  to  be  observed  that  they  are  only  intilled  to  a  rent- 
againtt  charge  of  1 IL  per  annum  ;  as  long  as  that  is  paid  they  have  no 
right  of  entry,  and  consequently  no  right  to  bring  an  ejectment : 
and  the  case  states  that  the  rent  has  been  regularly  paid  to  the 
year  1787»  and  since  tendered.  The  trustees  are  not  the  land- 
lords, the  Weston  family  are  not  their  tenants:  they  had  no  right 
to  give  notice  to  quit :  the  rent  was  not  paid  for  the  occupation 
of  the  estate,  but  merely  charged  upon  it.  The  cases  cited  from 
Douglas  are  not  applicable,  as  there  is  no  question  here  of  doubt-* 
ful  equity  between  the  trustee  and  cestui  que  trusty  nor  any  thing 
to  give  the  trustees  a  right  to  enter.  The  true  construction  of 
the  will  of  Smith  is,  that  the  Westans  had  an  equitable  estate  in 
'  fee  charged  with  the  rent  to  the  trustees.  But  supposing  T^mas 
Weston  Harper  took  an  estate  tail  as  is  contended  on  the  other 
side,  it  was  barred  by  the  devise  to  his  brother  in  1741.  Not 
being  tenant  on  the  rolls  of  the  manor,  he  could  not  surrender. 
He  therefore  took  the  roost  effectual  means  in  his  power  to  bar 
the  entail,  namely,  by  devise.  So  it  has  been  holden,  that  the 
[  459  ]  mortgagor  of  a  copyhold  out  of  possession  who  could  not  sur- 
render, might  devise  the  equity  of  redemption.  3  P.  Wms.  360* 
King  V.  King  (a).  So  in  2  Vezey  204.  Carr  v.  Singer^  it  was 
decided  that  an  entail  in  a  copyhold  might  be  barred  by  a  sur- 
render to  the  use  of  the  will  of  the  tenant  in  tail.  Or,  if  the 
devise  in  1741  was  not  suflScient  to  bar  the  entail,  the  deed  of 
the  last  named  Thomas  Weston  Harper  was  fully  adequate  to 
that  effect.  The  principle  of  all  the  authorities  on  this  point  is, 
that  to  avoid  a  perpetuity,  the  best  means  in  the  power  of  the 
tenant  in  tail  shall  be  used  to  bar  the  entaiL  If  he  is  in  possea* 
sion,  and  his  name  is  on  the  court  rolls,  he  may  do  it  by  sur^ 
render  to  the  use  of  his  vrill,  where  there  is  no  other  customary 
method.  If  he  is  not  in  possession,  and  only  intitled  to  an 
equity  of  redemption,  he  may  do  it  by  devise  alone.  So  in 
the  present  case,  the  best  means  were  used  which  tlie  tenant  in 
tail  had  in  his  power  to  use. 

Cur.  advis*  vult. 
Lord  LouOHBORouOH,  after  stating  the  case  at  length,  pro- 
ceeded thus.    On  this  case  it  is  clear  that  the  verdict  must  be 
entered  for  the  Defendants  Lowe  and  Davis^  as  to  the  premises 

J  [a)  On  thispoint  see  the  authorities     Kmg  v.  Kmg^  in  the  excellent  editxoo 
enred  to  la  a  note  subjoined  to     of  Fccre  WiiHam,  by  Mr.  Cojp. 

in 
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in  their  respective  occupations;  first,  because  no  title  is  shewn     1790. 
in  any  of  the  lessors  of  the  Plaintiff  to  the  freehold  lands ;  ftdly,       -. 
because  the  fine  in  one  case,  and  the  length  of  adverse  possession 
in  the  other,  would  bar  an  ejectment. 

With  regard  to  the  copyhold  lands,  the  first  question  ]% 
whether  the  lessors  of  the  Plaintiff  in  the  first  demise  have  shewn 
a  title?  It  is  fairly  objected,  that  they  do  not  derive  a  title  by 
distinct  surrenders  from  the  persons  named  in  the  will  o(  Smitk. 
But  they  shew  a  title  by  surrender  firom  a  surviving  trustee  in 
1744.  It  may  then  be  presumed  that  antecedent  to  that  sur-> 
render  the  estate  had  been  duly  conveyed,  and  it  is  not  compe- 
tent to  the  Defendant  PoweUj  who  has  constantly  paid  the  rent 
of  1 1/.  to  the  trustees,  to  object  to  their  title  to  receive  it ; 
and  they  could  have  no  other  title  but  as  under  the  appoint* 
ment  of  that  will.  The  next  objection  is,  that  they  are  mere 
trustees  with  respect  to  the  estate,  and  shall  not  recover  the  pos* 
session  from  the  cestui  qtu  trusty  while  the  rent  of  11/.  is  duly 
paid;  on  which  the  following  points  arise.  1st.  Whether  any 
and  what  estate  is  given  by  the  will  of  Smith  to  Bobert  Weston  ? 
2d.  In  whom  the  right  of  Bdbert  Weston  is  now  vested  ?  Sd. 
Whether  this  is  a  case  in  which  a  court  of  law  can  stop  the  ef*  [  460  } 
feet  of  a  legal  title  to  obtain  possession  ?  The  will  of  Smith  with 
respect  to  Robert  Weston^  is  argued  to  import  a  mere  recom* 
mendation  of  him  and  his  family  to  be  continued  tenants ;  and  it 
is  said  that  a  direction  not  to  raise  the  rent  would  be  void,  as 
repugnant  to  the  estate  given ;  to  support  which  position  two 
cases  from  2  Vem,  596.  &  746.  were  cited.  But  those  cases 
are  not  applicable.  In  the  one,  the  trustees  of  an  estate  given 
to  a  charity  had  thought  fit  to  impose  such  a  condition;  in 
the  other,  the  Chancellor  had  established  it  on  a  proposal 
for  the  benefit  of  the  trust  estate.  In  both,  the  act  was  done 
without  due  authority.  But  a  testator  in  giving  his  estate 
may  impose  any  terms  consistent  with  the  rales  of  law,  and 
it  can  only  be  a  question  on  the  intention,  when  bequests 
seem  to  encounter  each  other.  In  the  present  case,  the  de- 
visees take  no  benefit;  they  are  mere  trustees.  The  object  oS 
the  charity  is  limited,  and  the  sum  defined.  The  direction  to 
continue  the  possession  of  Weston  and  his  children,  and  posterity 
paying  that  sum,  is  as  positive  as  the  direction  to  lay  out  the 
11/.  and  to  distribute  the  gowns  bought  with  it  to  ten  poor 
men.    The  trustees  are  as  much  bound  to  support  one  bequest 
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1 790.  HB  the  other.  But  although  it  is  clear  that  the  WesUm  &inily  art 
"  the  objects  of  a  trust  in  this  will,  it  is  far  from  being  clear  in 
ogamMi  what  manner  the  bequest  in  their  favour  is  to  take  effect.  It 
^"^'^^  is  not  a  necessary  conclusion  that  some  estate  must  pass  to 
them  by  the  will.  It  must  be  allowed,  that  a  condition  to  pay 
a  rent  for  ever  will  create  an  estate  in  fee,  as  in  the  case  cited 
from  S  Bulstr.  \Q^*  and  that  *'  posterity"  may  be  a  word  of  li- 
mitation, as  in  the  cases  cited  in  the  first  argument.  But  all 
these  cases  are  upon  words  annexed  to  an  express  devise  of  an 
estate.  In  this  will  there  is  no  express  devise  to  Bobert  WesUm. 
It  is  only,  that  **  he  who  was  then  tenant,  and  his  children  and 
<*  posterity  should  never  be  put  forth,  but  continue  the  posses- 
<<  sion."  The  idea  of  the  testator  seems  to  have  been  a  perpe- 
tual tenancy  at  a  fixed  rent.  Thinking  the  bequest  imperative 
to  the  trustees,  I  do  not  know  but  that  trust  might  have 
been  well  executed  by  granting  leases  for  years  renewable.  I 
am  not  sure  that  it  would  be  a  breach  of  trust  to  follow  either 
the  course  of  succession  to  personal  estate,  on  the  legal  course  of 
descent  in  continuing  the  possession  to  the  posterity  of  Bobert 
Weston*  But  supposing  that  the  trust  is  executed  in  the  trustees, 
and  that  an  estate  passed  to  Bobert  Weston^  the  words  '<  to  his 
r  461  1  ^'  children  and  posterity  who  should  succeed",  must  confine  it 
to  an  estate  tail.  An  estate  to  a  man  and  his  children^  if  he  has 
none  bom,  is  an  estate  tail  according  to  Wildes  Case^  6  Co.  16  b. 
Posterity  goes  still  further.  It  is  an  exclusion  of  collateral 
heirs,  and  must  cut  off  the  fee-simple  by  necessary  implication. 
If  then  any  estate  passed  to  Bobert  Weston^  it  was  an  equitable 
estate  tail  of  a  copyhold  descendible  by  the  custom  in  Borough 
English,  and  the  lessor  of  the  Plaintiff  Mary  Weston  Harper  is 
heir  in  tail  unless  it  were  barred.  Thip  brings  it  to  the  ques- 
tion, whether  the  estate  tail  is  barred  ?  It  was  argued  that  it  was 
barred  by  the  will  of  Thomas  Weston  Harper.  Now  though  it 
is  true  that  the  devise  of  an  equi^  in  a  copyhold  requires  no 
surrender,  yet  that  is  where  the  testator  has  a  devisable  estate. 
The  entail  must  first  be  barred.  The  party  must  have  done 
some  antecedent  act  to  enable  him  to  devise.  Here  no  such 
thing  was  done.  And  the  will  of  Thomas  Weston  Harper  did 
not  operate  long:  there  was  no  length  of  possession  against  the 
entail  on  which  to  presume  a  surrender.  But  it  is  said  that  the 
entail  was  barred  by  the  deed  of  the  younger  T%omas  Weston 
Harper.    But  it  would  require  a  good  deal  of  argument  to 

prove 
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prove  that  a  lease  made  by  the  equitable  tenant  in  tail  of  a  1790. 
copyhold*  should  be  a  bar  of  the  entail.  It  is  not  clear  then  "^ 
that  the  estate  tail  was  defaclo  barred  by  any  act  of  the  tenant;  asaantt 
if  not*  then  Mary  Wesion  Harper  is  intitled  as  heir  in  tail.  But  ^^ 
supposing  it  to  have  been  barred,  and  that  William  tVeslan 
Harper  was  tenant  in  fee,  then  she  is  intitled  as  customary  heir 
at  law.  Yet  on  that  supposition  is  it  clear  that  Povell  is  in* 
titled  to  hold  against  the  Plaintiffs  for  the  term  of  2000  years? 
He  takes  a  lease  for  21  years  at  the  yearly  rent  of  30/.  A  few 
weeks  after  this  he  has  a  conveyance  of  the  same  premises  for 
2000  years  in  consideration  of  8^/.  But  this  consideration  was 
grossly  inadequate;  it  was  not  five  years'  purchase.  It  must 
therefore  have  been  either  a  mortgage  to  secure  the  sum  of  85/. 
or  a  purchase  evidently  fraudulenti  and  only  obtained  by  some 
imposition  on  an  ignorant  man.  If  it  were  a  mortgage*-  the 
mortgagee  had  no  right  of  possession  as  loag  as  the  money  Iras 
paid.  If  it  were  a  fraudulent  purchase,  there  could  bq  no 
equitable  title.  Then  the  third  question  is,  whether  there  is 
such  an  equity,  as  can  obstruct  the  clear  legal  title  of  the  Plain- 
tiffs in  the  first  demise  to  obtain  possession  ?  Now  the  rule  is* 
that  unless  in  the  case  of  a  clear  trust,  the  equitable  title  of 
cestui  que  trust  shall  not  be  set  up  against  the  legal  title  of  the 
trustee  {a) ;  and  in  the  present  case  it  is  not  clear  who  is  the 
cestui  que  trust.  If  the  trusts  are  not  clearly  executed  in  favour  [  462  ] 
of  any  one,  it  is  fit  that  the  trustees  should  be  in  possession* 
and  if  any  remedy  is  required*  it  must  be  sought  in  another 
place. 

We  are  therefore  of  opinion  that  a  verdict  must  be  entered 
for  the  lessors  of  the  Plaintiff  in  the  first  demise*  as  to  the  pre* 
mises  in  the  occupation  o(  Powell. 

(a)  [It  is  now  settled  that  even  in  Hodtden  t.  Stapk^  S  T.  R.  684. 

the  case  of  a  clear  trust,  the  equitable  GoodtUle  tL  Jones  v.  Jonts^  7  T.  R. 

estate  of  eestui  que  trust  shall  not  be  45.   Moe  d.  Reade  v.  Heade,  8  T.  R. 

set  up  against  the  l^gal  title  of  the  129.    Doe  d.  Shewcn  y*  Wro9$p   5 

trustee.    See  the  cases  of  Doe  d.  East,  138.] 
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"'        Gray  against  Fowler  and  Others,  Assignees  of 

^^J^  Purser,  a  Bankrupt. 

A  bon&jidg  rpHIS  was  an  issue  sent  from  the  Court  of  Chancery,  to  try 
destroyed  by  whether  oDe  James  Purser  at  the  lime  be  became  a  bank- 
gWh-^  rupt  was  or  was  not  indebted  to  the  PlainliflF  in  any  and  whai 
an  usurioui   gym  q{  money  ? 

uS^o"^       The  cause  came  on  to  be  tried  at  the  Sittings  after  Michael- 
'^^W-         fguu  Term,  at  GuildhaU^  before  Lord  Loughborough^  when  the 
jury  found,  that  Purser  at  the  time  ha  became  a  bankrupt,  was 
indebted  to  Graj^  in  the  sum  of  597L  and  al«o  in  the  sum  of 
6852.  for  malt,  subject  to  the  opinion  of  the  Court  upon  the 
following  case.    The  Plaintiff  Gray  a  malt  factor,  had  supplied 
Purser^  who  carried  on  the  business  of  a  brewer,  with  large  quan- 
tities of  malt,  and  usually  drew  upon  hiai|  at  the  eitpiratton  of 
three  months  from  the  delivery  of  each  parcel  of  malt,  for  the 
amount;  and  Purser  accepted  the  bills.  On  the  28th  otjamuuy 
1787,  Purser  owed  Gray  1 125/.  for  malt  delivered  and  bills  ac- 
cepted, some  of  which  were  then  due,  and  the  remainder  nearly 
due.    Gray  at  this  time  demanded  payment,  and  upon  Purser^$ 
requesting  further  indulgence,  and  prcq>osing  to  pay  the  prin- 
cipal and  interest  by  instalments  within  a  period  of  fourteen 
months.  Gray  insisted  upon  a  fixed  sum  of  150/.  being  added 
to  the  debt,  declaring  he  would  have  nothing  to  do  with  in- 
terest, and  if  the  proposal  was  refused,  he  should  insist  on 
immediate  payment  Purser  accordingly  on  the  30th  otjanuery^ 
accepted  five  bills  of  exchange  of  the  dates  ted  (dmoants  fiil- 
lowing,  viz.  one  dated  SOth  January  payable  at  two  nontha  for 
l60/.,  another  biU  of  the  same  date  for  2801*  at  five  months^ 
another  of  the  same  date  at  eight  months  for  2622.  another  of 
the  same  date  at  twelve  months  for  275/.,  and  another  bill  of  the 
same  date  at  fourteen  months  for  298/.,  amounting  togetiier  to 
[  463  ]    1275/.  which  bills,  at  Grains  instance,  wete  also  indorsed  by* 
Purser^s  wife  who  was  supposed  to  have  a  separate  property. 
The  two  first  of  the  bills,  amounting  together  to  440/.,  were 
afterwards  paid  by  Purser  about  the  time  they  became  dne;  and 

(fl) [SeeDfl/ftm'«cafr,Noy  171. Vin.  **  clwmfor thatdebt."  PerBayleyJ^ 

Ab.Evid.  (T.  b.  124.)  ace.  «•  There  Pflr*«- ▼.  2?fljwj*o^/om,  5  B.  &  C.  270. 

**  are  many  authorities  for  saying  that  See  PhiUips  v.  Cockayney  5  Campb. 

<*  a  bargain  for  usurious  interest  upon  N.  P.  C.  1 1 9.] 


«  a  preexisting  debt,  does  not  bar  a 
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Purser  became  further  indebted  to  Gray  for  other  quantities  of  1790. 
malt  sold  and  delivered  in  a  sum  of  597/.  after  the  SOth  of  ^^^ 
Januajy.  In  the  month  of  October  17879  all  dealings  between  agaitut 
them  ceased,  and  Gray  insisting  on  a  better  security  for  the 
debt  then  due  to  him,  agreed  to  accept  an  assignment  of  some 
leasehold  premises  and  some  butts  of  beer.  The  deed  of  assign, 
xnent  was  executed  on  the  2d  of  Naoembery  and  the  sum  left  in 
blank  by  the  attorney  who  prepared  it,  was  filled  np  at  the  tim6 
of  the  execution,  as  settled  between  Gray  and  Purser  them- 
selves, with  the  sum  of  1416/.  4^.  Td.j  which  was  to  be  dis- 
charged, with  interest  at  5L  per  cent,  out  of  the  sale  of  the  things 
assigned.  By  which  deed  of  assignment,  Purser  covenanted 
with  Gray  to  pay  him  the  said  sum  of  1416/.  45.  7d,  and  in- 
terest on  the  days  therein  specified.  This  sum  inserted  as  the 
consideration  of  the  deed,  agrees  with  the  sum  which  would  re- 
main due  on  the  bills  accepted  for  19,7 SL  and  the  further  de- 
livery of  malt  for  597/.  after  deducting  for  the  bills  paid  440£y 
except  what  was  deducted  as  the  discount  on  the  current  bills 
not  then  due.  Upon  the  sum  contained  in  this  assignment, 
Gray  received  on  the  2d  February  1 789,  three  months'  interest 
then  due  at  51.  per  cent  as  stipulated  in  the  deed.  In  May  1788^ 
a  commission  of  bankruptcy  issued  against  Purser^  the  Defend- 
ants were  chosen  assignees,  and  by  an  action  of  trover  against 
Gray^  tried  in  the  Court  of  King's  Bench,  recovered  the  goods 
and  lease  comprised  in  the  assignment  of  the  2d  November  1787, 
a  latent  act  of  bankruptcy  having  been  committed  by  Purser 
long  before  the  date  of  the  deed. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
above  sum  of  1416/.  45.  7d.  or  any  part  of  it  remained  legally 
due ;  or  whether  the  whole  or  any  part  of  it  was  any  way  a^ 
fected  by  tlie  usurious  contract  of  the  SOth  January  1 787  ?  The 
latter  sum  of  685/.  being  due  for  goods  really  delivered  before 
the  SOth  January  1787»  if  the  Court  should  be  of  opinion  that 
the  said  sum  of  685/.  remained  legally  due,  then  the  verdict  to 
be  entered  for  1282/.,  being  the  amount  of  the  said  several 
sums  of  597/.  and  085/.  If  the  Court  should  be  of  opinion  that 
the  said  sum  of  685/.  did  not  remain  legally  due,  but  that  the 
sum  of  597/.  was  legally  due,  then  the  verdict  to  be  entered 
ibr  597/.  only.  But  if  the  Court  should  be  of  opinion  that  [  4^  ] 
neither  the  said  sum  of  685/.  nor  the  said  sum  of  597/.  re- 
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1790.     mained  legally  due,  then  the  verdict  to  be  entered  for  the  De* 
Qj^^      fendants. 

against  This  was  argued  in  Easier  Term  last,  by  Bondy  Seijt,  for 

the  Plaintiff,  and  Runnington^  Serjt.,  for  the  Defendants.  And 
in  this  term  by  Adair^  Serjt^,  for  the  Plaintiff,  and  Le  BlanCy 
Serjt.,  for  the  Defendants. 

On  behalf  of  the  Plaintiff  two  points  were  made:  1.  That 
the  prior  legal  debt  which  the  jury  had  found  to  be  due,  was 
not  vitiated  by  the  subsequent  usurious  contract  for  the  forbear- 
ance of  it ;  2.  That  this  debt  was  not  extinguished  by  the  deed 
of  assignment.  To  establish  the  first  point,  it  was  said,  that 
the  statutes  12  Car.  2.  c.  13.  s.  2.  and  12  Ann.  sL  2.  c.  ]6.  s.  1. 
had  declared  that  '^  all  bonds,  contracts,  and  assurances  what- 
ever, whereupon  and  wherely  usurious  interest  should  be  taken, 
&c.  should  be  void."  But  these  expressions  could  not  extend 
to  a  prior  bond  Jlde  debt,  independent  of  any  such  contract  or 
assurance.  It  was  admitted  that  the  five  bills  of  exchange 
which  covered  the  usurious  transaction,  were  void ;  but  it  was 
urged  that  the  Plaintiff  was  fairly  and  justly  intitled  to  the 
two  sums  of  597/.  and  685/.  To  shew  that  a  former  legal  debt 
was  not  destroyed,  by  a  subsequent  illegal  agreement,  these 
authorities  were  cited,  viz,  Cro.  Eliz.  20.  1  Mod.  69.  £  Mod, 
307.  7  Mod.  119.  1  Saund.  294.  Sir  Thomas  Raym.  I97. 
3  Salk.  S91.  3  Keb.  142.  2  Burr.  1077.  Cawp.  112. 

With  regard  to  the  second  point,  it  was  argued  that  the  sam- 
ple contract  was  not  extinguished  by  the  deed,  which  was  in* 
validated  by  the  recovery  of  the  assignees  in  the  King's  Bench: 
that  the  principal  being  gone,  the  Incidental  covenants  were 
likewise  annihilated.  Yelv.  19.  1  Bac.  Abr.  541.  So  also  a 
bond  taken  for  a  simple  contract  debt,  after  an  act  of  bank- 
ruptcy, does  not  extinguish  the  simple  contract,  or  prevent  the 
creditor  from  coming  in  under  the  commission.  Sira.  1042. 
S.  C.  Cas.  Temp.  Hardwicke  267.  Btt//,  N.  P.  182.  So  if  an 
infant  become  indebted  for  necessaries,  and  give  a  bond  with  a 
penalty,  conditioned  for  the  payment  of  the  debt ;  the  bond 
being  void  does  not  extinguish  the  simple  contract,  though  it 
would  be  otherwise,  if  it  were  a  single  obligation.  Co.  Lit. 
172  a.  and  Harg.  note^  last  edit.  Cro.  Eliz.  920.  BtM.  N.  P. 
182. 

On  the  part  of  the  DefendantSy  the  sum  of  the  arguments 
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'Was,  that  at  the  time  when  the  usurious  contract  was  made,  the      1700. 

parties  stood  as  debtor  and  creditor,  on  an  account  of  goods      

sold  and  bills  given  in  the  course  of  trade.     All  these  were      a^iZt 
annulled,  and  then  Gray  became  a  lender  of  the  money  owing     Fowwr. 
to  hioi,  and  Purser  a  borrower  of  it,  as  much  as  if  the  money 
had  been  paid*  and  lent  again  at  an  usurious  interest. 

The  Court  were  all  clearly  of  opinion,  that  the  fair  debt  for 
the  goods  sold  still  subsisted,  unimpeached  by  the  usurious 
transaction,  and  was  not  a  colourable  pretence  to  cover  a  real 
loan*  Accordingly  judgment  was  ordered  to  be  entered  for  the 
Plaintiff  as  to  the  two  sums  found  by  the  jury. 


Braithwaite  against  Cooksey  and  Another.  J^l^id. 

TJEPLEVIN  for  taking  on  the  13th  of  October  1788,  the  Where  the 
goods  of  the  Plaintiff,  an  infant,  who  sued  by  prochein  i^?dies 
amy.  ^<;«  f^e 

Avowry  and  cognizance,  that  for  six  years  next  before,  and  theterm,and 
ending  on  the  29th  September  1788,  one  William  Braithwaite  tmtor'^on!" 
deceased,  in  his  life-time,  and  Elizabeth  Braithwaite  his  admi*  ^inucs  in 
nistratrix,  held  and  enjoyed  the  said  places  in  which,  &c.  in  duri^^Uie 
manner  following,  that  is  to  say,  the  said  William  Braithwaite  ^^r^^^^ 
for  and  during  a  part  of  the  aforesaid  time,  until  and  at  the  expiration  of 
time  of  his  death,  and  the  said  Elizabeth  Braithwaite  vl^  such  miyii'tiS^ 
administratrix  as  aforesaid,  from  the  death  of  the  said  William  ^^^  rent  due 
Braithwaite  for  and  during  the  residue  of  the  term  aforesaid,  tem.  [The 
under  and  by  a  certain  demise  ^hereof,  thentofore  made,  and  55*^^^^°"^°^ 
before  the  said  time  when,  &c.  determined,  at  a  certain  yearly  trator  being 
rent,  to  wit,  the  yearly  rent  of  65L  Ss,    Apd  the  said  Elizabeth  sion^f ^ 
Braithwaite  administratrix  as  aforesaid,  continued  and  was  in  fenantwith- 
the  possession  of  the  said  places  in  which,  &c.  from  the  deter-  of  Anne.] 
mination  of  the  said  demise,  until  and  at  the  said  time  when, 
&c.  and  because  a  large  sum,  to  wit,  the  sum  of  396/.  I85.  of 
the  said  yearly  rent  for  six  years  of  the  said  demise  ending  and 
ended  on  the  said  29th  day  of  September  in  the  year  of  our  Lord 
1788,  on  that  day  and  year,  and  also  at  the  said  time  when,&c. 
were  in  arrear  and  unpaid  to  the  said  Holland  {Cooksey)  he  the 
said  Holland  in  his  own  right  well  avows,  and  the  said  Hum" 
phry  (the  other  Defendant)  as  bailiff  of  the  said  Holland,  well 
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acknowledges  the  taking  of  the  gcxxls  and  chattels  in  the  said 
declaration  mentioned  in  the  said  places  in  which,  &c.  at  the 
said  time  when,  &c.  the  said  time  when,  &c.  being  within  the 
spate  of  six  calendar  months  after  the  determination  of  the 
aforesaid  demise^  and  during  the  continuance  of  the  said  Hoi' 
iancTs  title  and  interest  in  and  to  the  same  demised  premises 
with  the  appurtenances,  and  during  the  possession  of  the  said 
Elizabeth  Braithwaite  administratrix  as  aforesaid,  from  whom 
and  the  said  WiHiam  Braitkwaite  such  arrears  of  rent  became 
due  as  aforesaid,  and  justly,  &c.  for  and  in  the  nf^ne  of  a  dis- 
tress for  the  said  rent  so  due,  in  errear,  and  unpaid  as  afore- 
said, and  which  said  rent  still  remains  due  and  unpaid,  and 
this,  &c.  wherefore,  &c* 

The  second  avowry  and  cognizance  stated  the  yearly  rent  to 
have  been  42/.  and  the  arrears  £52/.  but  in  other  respects  were 
the  same  as  the  first. 

The  third  stated,  ^  Tliat  for  a  long  space  of  time  before  the 
said  time  when,  &c.  to  wit,  for  the  space  of  six  years  next  be- 
fore, and  ending  and  ended  on  the  said  29th  day  of  September 
in  the  said  year  1788,  the  said  William  Braiihwaite  deceased, 
in  his  life-time,  and  the  said  John  (the  Plaintiff)  held  and  en- 
joyed the  said  places  in  which,  &c.  (amongst  other  premises) 
with  the  appurtenances,  as  tenants  thereof  to  the  said  HoUand^ 
in  manner  following,  to  wit,  the  said  WiUiam  Braithxcaite  for 
and  during  a  part  of  the  time  last  aforesaid,  until  and  ^at  the 
time  of  his  death,  and  the  said  John  Jrom  the  time  qf  the  death 
of  the  said  William  Braithwaite  Jbr  and  during  the  residue  of 
the  time  last  aforesaid^  under  and  by  virtue  of  a  certain  other 
demise  thereof  thentofore  made,  and  before  the  said  time  when, 
&c.  determined,  at  a  certain  yearly  rent,  to  wit,  the  yearly  rent 
of  66/.  Ss.  and  the  said  John  continued  and  was  in  the  posses- 
sion of  the  said  place, nn  which,  &c.  from  the  deteimination  of 
the  said  last  mentioned  demise,  until  and  at  the  said  time 
when,  8cc.  and  because  a  large  sum,  to  wit,  the  sum  of  296/.  18f, 
of  the  snid  last  mentioned  yearly  rent,  for  six  years  of  the  said 
last  mentioned  demise,  ending  and  ended  on  the  29th  day  of 
September  in  the  said  year  1788,  on  that  day  end  year,  and  also 
at  the  said  time  when,  &c.  were  in  arrear  and  unpaid  to  the 
said  Holland^  he  the  said  HMand  in  his  own  right  well  avows, 
and  the  said  Humphry  as  bailiff  of  the  said  Holland^  well  ac- 
knowledges the  taking  of  the  said  goods  and  chatlek  in  the  said 
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declaration  mentioned  in  the  said  places  in  which,  &&  at  the      1790. 

said  time  when,  &c.  the  said  time  when»  &c.  being  within  the     -Z 

apace  of  six  calendar  montjhs  after  the  determination  of  the  said      waits 
last  mentioned  demise,  and  ^during  the  continuance  of  the  said    c^^, 
Hollands  title  and  interest  in  and  to  the  said  demised  premises,  r  ^457  1 
and  during  the  possession  of  the  said  Joh?if  from  whom  and  the 
said  Wiliiatn  Braitkwaite  such  arrears  of  rent  became  due  as 
last  aforesaid,  and  justly,  &c.  for  and  in  the  name  of  a  distress 
for  the  said  rent  so  due,  in  arrear  and  unpaid  as  last  aforesaid, 
and  which  said  rent  still  remains  due  and  unpaid,  &c. 

The  fourth  were  like  the  third,  except  that  the  annual  rent 
was  stated  to  be  42/.  and  the  arrears  252^. 

To  each  avowry  and  cognizance  there  was  a  general  demurrer, 
in  support  of  which  Claj/ton^  Seijt,  argued  in  the  following 
manner.  At  common  law  no  distress  could  be  taken  after  the 
expiration  of  the  term.  1  R6U.  Abr.  672.  Co.  LitU  47  b.  The 
statute  8  Anne^  c.  14.  gave  a  power  to  executors  and  others  to 
distrain  within  six  months  after  the  determination  of  the  term, 
and  during  the  possession  of  the  tenant.  The  avowant  i^  in  the 
nature  of  a  Plaintiff,  and  to  entitle  himself  to  enter  must  make 
a  good  title  in  omnibus.  He  ought  to  shew  that  the  distress  was 
taken  during  tlie  possession  of  the  tenant.  Here  WiUiam  Braith- 
'matte  died  before  all  the  rent  became  due,  for  which  the  distress 
was  taken.  The  case  therefore  is  not  within  the  terms  of  the 
proviso,  nor  within  the  spirit  of  it,  as  it  would  tend  to  this,  that 
the  succeeding  tenant  should  be  liable  to  be  distrained  for  rent 
doe  from  his  predecessor,  who  was  out  of  possession,  and  after 
six  months  had  expired  from  the  end  of  the  term.  The  first 
and  second  avowries  state  that  Elizabeth  Braithwaite  the  admi- 
nistratrix continued  in  possession,  and  the  third  and  fourth  that 
the  Plaintift*  did  the  same ;  the  pleading  then  is  bad,  for  the  time 
that  WiUiam  JSraithmaite  was  tenant.  The  term  quoid  WiUiam 
Braithnoaite  determined  by  his  death. 

Adairj  Serjt.,  for  the  Defendants.  The  three  principal  statutes 
concerning  distresses  make  these  avowries  good.  The  52  Hen. 
8.  c.  S7.{a)  enables  the  landlord  to  distrain  against  executors 
and  administrators  (6);  the  6  Anne  c.  14.  (c)  to  distrain  within  six 

(a)  6.  4.  distrain,  and  therefore  does  not  seem 

(6)  [This  statute  enables  the  exe-      to  apply  to  the  present  case.] 
etUors  of  tenamU  in  fee  trnpU^  ^c.  to         (c)  S.  6  &  7. 

.  months 
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1790.  months  after  the  end  of  the  term ;  and  the  11  Geo.  &  r.  19(a). 

^^^;^  to  avow  generally. 
wAiTK  The  Court  were  very  clearly  of  this  opinion,  and  therefore 


Cooxsrr.     gave 

Judgment  for  the  Defendants  (&)• 

(a)  S.  2S.  but  the  opinion  of  the  Court  wai 

(b)  Tlie  rule  for  Judgment  was     ^ven  on  the  two  first  avowrieB. 
drawn  up  general  for  uie  Defendants^ 


ITednaday,  StUDD   agatUSt  AcTON(a). 

An  action     Middlesex  \  ICTATHANIEL  Lee  Acton^  late  of  Leoermere  in 
onlhciJ^     (to  wit).    )^^   the  county  of  iSij^/*,  Esq.  kte  sheriff  of  the 
23  Hen,  6.    game  county,  was  attached  to  answer  to  James  Studdf  in  a  plea 
li'eagiJntt  a  of  trespass  on  the  case,  &c  and  thereupon  the  said  James  by 
A^tataL  "^^^^^"^^  Wardf  his  attorney,  complains : — For  that  whereas  by 
bail  on  wa     a  certain  act  made  in  the  parliament  of  the  lord  Henry  the 
^"SS^.  Sixth,  late  King  o(  England,  &c.  holden  at  Westminster  in  the 
eery;  tbat     county  of  Middlesex,  on  the  25th  day  of  February,  in  the  fiSd 
ferring  only  y<sar  of  his  reign,  it  was  amongst  other  things  enacted  by  the 
to  procen     authority  of  the  same  parliament,  that  all  sherifib  should  let  out 
common       of  prisou  all  manner  of  persons  by  them  or  any  of  them  ai^ 
^^  ^'        tested,  or  being  in  their  custody,  by  force  of  any  tirt^,  bill  or 
Wirrant,  in  any  action  personal,  or  by  cause  of  indictment  qftres- 
pass,  upon  reasonable  sureties  of  sufficient  persons,  having  suf- 
ficient within  the  counties  where  such  persons  be  so  let  to  bail 
or  mainprize^  to  keep  their  days  in  such  place  as  the  said  writs, 
bills  or  warrants  should  require  (as  by  the  said  statute,  reference 
being  thereunto  had,  may  more  fully  appear).    And  whereas 
after  the  making  and  publishing  of  the  said  act,  to  wit|  on  the 
l6th  day  of  December,  in  the  30th  year  of  the  reign  of  our  pre- 
sent sovereign  lord  the  king,  one  John  Mevett  prosecuted  out  of 
the  court  of  our  said  lord  the  king  of  his  chancexy,  the  same 
then  being  at  Westminster  in  the  said  county  of  Middlesex,  a 
certain  writ  of  our  said  lord  the  king  of  attachment,  directed 
to  the  Sheriff  of  Suffolk,  by  which  said  writ  the  same  lord  the 
king  commanded  the  said  sheriff  to  attach  the  said  James  and 
Elizabeth  his  wife^  and  one  James  BeiUy  and  Elizabeth  Cotton, 

a)  As  this  action  was  rather  uncommon,  the  declaration  is  stated  atlengtb. 

b)  [See  poit^  p.  475,  n.  (a)J 

so 
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so  as  to  have  them  before  the  same  lord  the  king  in  his  court  1790. 

of  chancery  in  eight  days  after  Saint  Hilary^  wheresoever  the  "^^ 
fiaid  court  should  then  be,  there  to  answer  to  the  said  lord 


the  king  as  well  touching  a  certain  contempt  which  they,  as  it  ^ 

was  alleged,  had  committed  against  our  said  lord  the  king, 
as  also  such  other  matters  as  should  be  then  and  there  laid 
to  their  charge ;  and  further  to  perform  and  abide  such  or« 
der  as  our  said  lord  the  king's  said  court  should  make  in 
that  behalf;  and  that  the  same  sheriff  should  bring  that  writ 
with  him ;  which  said  writ  was  thus  indorsed  <^  by  the  Court 
for  not  answering  at  the  suit  of  John  Bevettj  Esq.  Plaintiff/' 
Which  said  writ  so  indorsed,  the  said  John  Revett  afterwards  [  469  3 
and  before  the  return  of  the  same^  to  wit,  on  the  26th  day  of 
December^  in  the  SOth  year  of  the  reign  of  his  present  majesty 
at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid, 
delivered  to  the  said  Nathaniel  Lee^  then  sheriff  of  the  said 
county  oi  Suffblky  in  due  form  of  law  to  be  executed;  by  virtue 
of  which  said  writ,  the  said  Nathaniel  Lee  so  being  such  sheriff 
of  the  county  of  Suffolk  as  aforesaid,  afterwards  and  before  the 
jretum  of  the  said  writ,  to  wit,  on  the  said  26th  day  of  Decern* 
ber  in  the  year  last  aforesaid,  at  Campsay  Ash  in  the  said  county 
of  Suffolk^  took  and  arrested  the  said  James  Studd  and  Elizabeth 
hia  wife:  and  ^emd  James  Shtdd  in  fact  says,  that  immediately 
after  the  taking  and  arresting  of  them  the  said  Jamesw^AElizabeth 
his  wife,  they  the  said  James  and  Elizabeth  his  wife  then  and 
there  tendered  and  offered  to  the  said  Nathaniel  Lee  so  being 
auch  sheriff  as  aforesaid,  reasonable  sureties  of  sufficient  persons, 
to  wit,  Thomas  Carthem  and  James  Lynn^  then  and  there  being 
sufficient  persons,  and  having  and  each  of  them  having  suf- 
ficient within  the  county  of  Suffolk  aforesaid  for  the  appearance 
of  them  the  said  James  and  Elizabeth  his  wife,  according  to  the 
command  of  the  said  writ,  according  to  the  form  of  the  said 
statute.  Nevertheless  the  said  Nathaniel  Lee  not  regarding 
the  said  statute,  but  contriving  and  wrongfully  intending  un- 
justly to  injure,  aggrieve,  and  oppress  the  said  James  Studdf  and 
to  put  him  to  great  trouble  and  expence  in  this  behalf^  absolutely 
refused  to  accept  of  any  bail  or  sureties  for  them  the  sud  James 
and  Elizabeth  his  wife,  and  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  carried  them  the  said  James  and  Eliza* 
beth  his  wife,  to  the  common  gaol  of  our  said  lord  the  king,  in 
and  for  the  said  county  of  SifffbUh  and  ihem  thea  and  there  kept 

and 


470  CASES  IN  TRINITY  TERM 


SruDB 
Ugaaut 
Aonotm 


179(X  and  detained  prisoners  under  the  custody  of  the  said  Nathaniel 
Leej  then  sheriff  of  the  said  couifty  of  Suffolk  for  a  long  space 
of  time,  to  wit,  for  the  space  of  10  days,  against  the  form  of  ike 
statute  in  such  case  made  and  provided i  whereby  the  said  James 
Studd  was  not  only  during  all  that  time  deprived  of  his  liberty 
and  hindered  and  prevented  from  transacting  his  lawful  affairs 
and  business,  but  also  by  reason  of  the  said  imprisonment  of  his 
said  wife,  lost,  and  was  deprived  of  the  service  and  assistance 
of  his  said  wife  in  his  affairs  and  business,  wherefore  the  said 
James  Studd  saith  he  is  injured  and  hath  sustained  damage  to 
the  value  of  1000/.  and  therefore  he  brings  suit,  &c. 

[  470  3  To  this  declaration  there  was  a  general  demurrer;  which  was 
argued  in  Easter  Term  last,  by  Le  Blatic^  Serjt.,  for  the  De- 
fendant, and  Lawrence^  Serjt*,  for  the  Plaintiff;  and  in  the  pre- 
sent term  by  Rooke,  Serjt.,  for  the  Defendant,  and  Adair,  Seijt, 
for  the  Plaintiff.  The  following  were  the  arguments  in  support 
of  the  demurrer. 

The  question  in  this  case  is,  whether  the  sheriff  is  bound  by 
the  Stat  23  Hen.  6.  c.  9*  to  take  bail  on  an  attachment  issuing 
out  of  chancery  ?  It  is  clear  that  such  process  is  not  within  the 
words  of  the  statute,  which  are  <^  That  the  said  sherifis  and  all 
*^  other  officers  and  ministers  aforesaid,  shall  let  out  of  prison 
*^  all  manner  of  persons  by  them  or  any  of  them  arrested,  or  be- 
^  ing  in  custody  by  force  of  any  writ,  billy  or  vcarrant,  in  am/ 
^'  action  personal,  or  h)  cause  of  indictment  of  trespass,  upon  rea- 
**  sonable  sureties,  8cc."  Now  the  term  <*  action'*  is  confined  to 
suits  in  courts  of  common  law.  It  is  to  be  considered  there- 
fore, whether  the  meaning  of  the  statute  extends  to  this  process 
of  attachment  out  of  a  court  of  equity.  At  common  law,  there 
was  DO  arrest  in  civil  actions,  except  in  cases  of  trespass  m  et 
armis,  and  in  suits  to  recover  the  debt  of  the  king:  but  by  a  gra^ 
dual  progress  it  was  extended  to  all  personal  actions  as  at  the  pre- 
oent  day.  The  stat.  52  Hen,  3.  c.  £3.  and  eighteen  years  after, 
the  Btat.  West,%,  13  Ed.  1.  f.  11.  gave  an  attachment  against 
the  bodies  of  baUiffii,  servants,  chamberlains,  and  receivers,  for 
mrrears  of  accounts.  The  13  Ed*  1.  sf .  8.  gave  the  capias  si 
laicus  against  the  conusor  of  a  statute  merchant.  By  25  Ed.  3. 
tt»  5.  c.  17.  the  same  process  is  given  in  debt  and  detinue  as  in 
account.  The  27  Ed.  3.  st,  2.  c.  9.  enables  the  mayor  of  the  staple 
to  arrest  the  conusor  of  a  statute  staple.  The  19  Hen.  7«  c.  9. 
allowed  the  same  process  in  case,  as  in  debt  or  trespass.    The 
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93  Hen.  8.  c.  14.  ordained  the  like  process  In  forcible  enlry  on  17§0. 
5  Bic.  12.  as  in  trespass  at  common  law,  and  the  like  in  annuity 
and  covenant,  as  in  an  action  of  debt.  And  2 1  Jac.  1.  c.  4.  the 
like  process  in  popular  actions,  as  in  trespass  vi  et  armU  at  com* 
mon  law.  An  arrest  therefore^  by  the  process  of  a  court  of 
common  law  is  a  matter  of  right  in  the  Plaintiff,  which  courts 
of  law  cannot  prevent,  and  in  which,  before  the  Legislature  in* 
terfered,  the  sheriff  had  no  legal  power  to  take  bail.  For  this 
purpose  the  25  Hen.  6.  c.  9-  13  Car.  2.  $t.  2.  c.  2.  and  1£  Geo.  1. 
r*  29.  were  passed.  But  an  arrest  in.  a  court  of  equity  is  by  no 
means  a  right  which  a  Plaintiff  can  claim :  it  is  a  mere  fiction 
invented  by  successive  chancellors  to  strengthen  the  jurisdiction  [  47i  ] 
of  the  court.  The  party  is  taken  on  a  supposed  contempt  of 
the  court  by  non-appearance.  But  the  chancellor  may  issue 
process  of  contempt  or  not,  at  his  pleasure,  may  model  and  con* 
trol  the  arrest,  and  may  direct  whether  any  bail,  or  to  what 
amount  shall  be  taken.  The  principle  therefore  of  arrests  in 
courts  of  common  law  and  equity,  is  totally  different.  If  courts 
of  law  had  adopted  the  same  fiction,  the  statutes  which  extended 
the  capiat  would  have  been  unnecessary.  The  proceeding  in 
equity  is  not  directly  for  any  demand  either  real  or  personal,  it 
is  not  in  rem  but  in  pef*sonam.  4  InsL  84.  It  is  usuaiiy  for  re- 
lief where  tlie  law  is  harsh,  as  in  cases  of  penalties;  or  defective, 
as  in  applications  for  specific  performance,  or  for  the  discovery  of 
fraud.  It  was  originally  a  matter  of  grace  and  fiivour^  and  not 
to  be  demanded  as  a  right.  Incidentally  indeed  equity  gives  fiiU 
relief;  having  once  entertained  jurisdiction  of  the  cause,  it  will 
not  send  the  parties  to  law  again.  The  19  Hen*  7«  c*  Qw  being 
the  first  statute  which  gave  a  power  to  arrest  in  cases  where  no 
specifk  demand  was  made,  it  is  obvious  that  at  the  time  when 
the  statute  in  question  23  Hen,  6*  c.  9*  was  passed,  there  was  no 
power  to  arrest  in  such  cases.  In  this  action  therefore,  which 
is  to  recover  uncertain  damages,  there  could  have  been  no  arrest 
of  the  person  at  that  time.  Consequently  this  aetion  could  not 
have  come  within  the  provisions  of  the  statute,  or  have  been  in 
the  contemplation  of  tlie  Legislature.  The  subpcsna  in  Chan- 
cery was  not  invented  before  the  reign  of  JRic.  2.  3  Black.  Com, 
52.  The  attachment  of  oontea^t  for  disobeying  it  must  of  course 
be  subsequent.  In  the  reign  of  Hen.  6.  great  jealousies  were 
entertained  of  the  power  of  the  Court  of  Chancery.  Accordingly 
tlie  l^  Hen.  6.  c.  4.  reciting  that  divers  persons  had  been  vexed 

and 
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1790.     and  grieved  by  writs  of  subpoena^  directed  that  <*  no  writs  of 
^  <<  tulgMna  shoald  be  from  tbencefbrth  granted,  until  surety 

iigamM  <<  were  found  to  satisfy  the  party  so  grieved  and  vexed  for  his 
^^'^*  ^  damages  and  expences,  if  so  be  that  the  matter  cannot  be 
<<  made  good,  which  is  contained  in  the  bill.**  And  the  31  Hen, 
(5.  c»  2.  which  enacts  that  the  Chancellor  should  issue  proclama* 
tions  against  persons  who  refused  to  obey  the  king's  writ  and 
appear  before  the  council,  or  in  chancery,  is  particularly  cau- 
tious that  no  pretence  should  on  that  account  be  made  for  in- 
creasing  the  jurisdiction  of  the  Court  of  Chancery  in  other  re- 
spects ;  it  therefore  provides  *'  That  no  matter  determinable  by 
**  the  law  of  the  kingdom,  should  by  that  act  be  determined  in 
C  472  ]  **  any  other  form,  than  according  to  the  course  of  the  same  law 
<*  in  the  courts  of  the  king  having  the  determination  of  the 
*^  same  law."  At  different  periods  then  in  the  reign  of  Hetu  6. 
the  Legislature  shewed  plainly  an  intention  to  restrain  within 
certain  bounds  the  authority  of  the  Court  of  Chancery.  It  is 
hardly  therefore  to  be  conceived,  at  an  intermediate  time  between 
the  nineteenth  and  thirty-first,  triz.  in  the  twenty-third  year  of 
that  prince,  when  the  jealousy  of  the  encroachments  made  by 
clerical  chancellors  was  at  its  height,  that  if  the  process  of  at- 
tachment out  of  Chancery  for  disobeying  a  suhpasna  bad  been 
known,  the  Legislature  would  have  omitted  to  regulate  that  pro- 
cess together  with  the  subpanct..  Bnt  if  it  were  at  that  time 
known,  it  must  be  presumed^  that  it  was  purposely  omitted  in 
a  statute  which  speaks  of  other  kinds  of  attachment.  If  it  were 
not  known  at  the  time  of  passing  the  act,  it  ought  not  to  be 
brought  within  the  meaning  of  the  act  by  a  forced  construction. 
This  is  a  penal  statute^  it  gives  treble  damages  and  a  penalty  of 
40/.  and  is  therefore  to  be  construed  strictly.  Though  this  is 
not  an  action  for  the  penalty,  yet  the  same  construction  must 
prevail.  There  cannot  be  two  methods  of  construing  the  same 
words  of  a  statute.  The  stat.  IS  Csr.  2.  s/.  2.  c.  2.  which  is  in 
pari  matertdj  is  in  terms  confined  to  process  out  of  the  courts 
of  King's  Bench  and  Common  Pleas,  and  in  the  fourth  section 
expressly  excludes  attachments  of  contempt.  In  personal  ac- 
tions at  law,  the  object  is  to  compel  an  appearance  to  answer 
the  demand  of  the  Plaintiff  of  a  specific  sum  which  is  marked 
on  the  writ  The  sheriff  knows  in  what  sum  he  is  to  take  bail ; 
his  line  of  conduct  is  pointed  out.  The  Plaintiff  may  take  an 
iwignment  of  the  bail  bond^  if  good  bail  be  not  put  in  to  the 

action. 
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action.  But  in  the  present  case,  there  can  be  no  such  assign-  1790. 
ment,  or  justification  of  bail^or  any  other  means  by  which  the  „ 
sheriiF  can  relieve  himself  from  the  consequences  of  his  disobey*  agamtt 
iug  the  writ.  There  is  no  decision  or  authority  whatever,  to  ^^^^ 
shew  that  this  case  is  within  the  statute.  If  such  there  were^  it 
would  be  against  the  first  principles  of  the  law  of  arrests.  On 
the  contrary,  in  Bland  v.  Biccardf  S  Lea.  208.  it  was  determined, 
that  a  bond  taken  by  a  sheriff*  from  a  person  arrested  on  an  at- 
tachment out  of  Chancery,  was  void,  because  such  person  was 
fiol  bailable^  and  in  an  anonymous  case  Stra.  470*  it  is  stated  to 
have  been  resolved  by  all  the  judges,  that  the  sheriff  could  noi 
take  bail  on  an  attachment.  All  the  cases  indeed  on  the  subject 
turn  on  the  question,  whether  the  bond  when  taken  were  good 
or  not.  The  expression,  that  the  bond  is  mthin  the  staiutef  is  [  473  3 
equivocal.  In  some  cases  it  means  that  the  bond  is  good,  in 
others,  that  it  is  bad,  according  as  it  has  reference  to  different 
parts  of  the  statute,  which  in  one  clause  prohibits  bonds  for  ease 
and  favour,  and  in  another,  requires  sheriffs  to  let  to  bail  upon 
reasonable  sureties.  Com.  Dig.  tit  BaiL  (F.  8.)  fi  Ventn  238, 
Cro.  Elix.  647.  Style  234.  Courts  of  law  have  rightly  bolden 
in  many  instances,  the  bond  to  be  good,  as  being  allowable 
within  the  equity  of  the  statute.  But  there  is  a  wide  difference 
between  allowing^ the  bond  to  be  taken,  and  compelling  the 
sheriff  to  take  it.  Though  when  a  statute  says  an  officer  may 
do  a  thing,  the  construction  is  that  be  must  do  it,  yet  at  common 
law,  the  words  may  and  must  have  a  very  different  signification. 
There  are  many  instances  where  officers  have  a  discretionary 
power.  If  commissioners  of  rebellion  take  a  man,  they  may 
bail  him  or  not  at  their  discretion.  Com.  Dig.  tit  Chanc. 
(D.  5.)  If  therefore  the  sheriff  has  it  in  his  option  to  take 
bail  or  not  on  an  attachment  out  of  Chancery,  clearly  the  pre- 
sent action  cannot  be  maintained.  But  the  true  ground  is,  that 
if  any  remedy  is  wanting,  it  must  be  sought  in  Chancery,  as  the 
Chancellor  issues  the  process  to  vindicate  his  court  from  con« 
tempt,  it  is  for  him  to  determine  whether  the  sheriff  ought  to 
take  bail.  If  the  sheriff  has  acted  improperly,  that  court  will 
punish  him.  Courts  of  law  are  not  to  interfere  with  the  Court 
of  Chancery.  In  Bailey  v.  Deoereux^  1  Vem.  260.  an  injunc- 
tion was  granted  to  restrain  the  Defendant  from  proceeding  in 
an  action  at  law  against  the  Plaintiff,  for  an  arrest  on  a  commis- 
sion of  rebellion.    So  also,  where  trespass  has  been  brought  for 

going 
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179Q.     going  over  the  Plaintiff's  land  to  execute  process  of  the  Court 
of  Chancery,  an  injunction  has  been  granted. 

On  the  part  of  the  Plaintiff  it  was  argued  as  follows.  The 
process  of  contempt  being  substituted  by  courts  of  equity  in  Kea 
of  process  at  law,  ought  to  be  govemed  by  the  same  rules. 
There  is  no  ground  for  the  argument,  that  the  defect  of  ju« 
risdiction  in  a  court  of  equity  should  give  it  a  greater  power. 
Although  the  words  "  action  personal''  in  a  mere  technical 
sense  signify  an  action  at  law,  yet  in  fact  an  attachment  out  of 
chancery  is  a  writ  in  a  personal  suit.  The  statute  in  question 
is  a  remedial  law.  It  was  made  to  protect  the  liberty  of  the 
subject,  and  therefore  ought  to  receive  a  liberal  construction. 
As  to  the  argument  that  no  such  action  as  this  was  ever  brought, 
the  reason  is,  that  it  has  been  the  universal  practice  to  take 

[474  ]  bail,  which  no  sheriff  ever  before  thought  of  refusing.  If  he 
may  take  bail,  he  mxKt  on  every  principle  of  sense  and  law ;  the 
same  construction  ought  in  reason  be  put  upon  the  words, 
whether  they  are  used  in  a  atatute  or  in  the  language  of  the 
common  law.  If  the  case  in  C<m.  Dig.  HL  Chanc.  (D.  5.)  cited 
from  1  Chan.  Rep.  £62.  be  eorrect,  it  is  contrary  to  the  law  of 
the  land,  and  hostile  to  the  common  liberty  of  the  subject.  Ad- 
mitting the  authority  of  Baila/  v.  Devermx{a\  and  of  the  case 
where  the  Court  of  Cliancery  granted  an  injunction  in  an  action 
of  trespass  for  going  over  the  Plaintiff's  ground,  to  execute  the 
process  of  the  Court,  nei^er  of  those  cases  are  applicable.  In 
both,  the  injunction  was  properly  granted ;  in  the  former,  be- 
cause it  was  dearly  a  matter  for  the  Chancellor  to  determine, 
whether  the  commission  of  rebellion  issued  regularly  or  not ; 
in  the  latter,  because  the  Court  bad  a  right  to  support  the  exe^ 
cntion  of  its  own  process.  But  in  the  present  case  there  is  no 
question  concerning  the  regularity  of  the  process,  nor  any  ob- 
struction to  the  execution  of  it  The  attachment  has  been  duly 
executed,  and  the  question  Is,  whether  the  sheriff  can  refuse  to 
take  bail  after  he  has  done  his  duty,  and  complied  with  the 
commands  of  the  Court  As  to  the  authority  of  3  Lean,  it  is  pro- 
bably misstated,  since  it  is  not  supported  by  the  case  of  Dive  v. 
Mannif^hem{b)  to  which  it  refers,  but  which  was  on  a  question, 
whether  the  bond  which  was  there  taken  was  void  by  the  stat. 
23  Hen.  6.  not  whether  a  bail  bond  could  be  taken.  That  it 
has-been  for  a  great  length  of  time  the  practice  to  take  bail  in 

.     (a)  1  Vern.  869.    .  (h)  FUmd.  68. 

case 
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CAse  of  an  attachment,  appears  from  Com.  Dig.  tit.  Baily  (F.  6.)     179(K 

and  the  cases  there  cited,  Style  234.  2  Atk.  507.  Hinders  Chanc.     "I 

Prac.  107*  And  that  on  a  refusal  to  take  bail,  the  proper  re*  offthmt 
medy  against  the  sheriff  is  by  an  action  on  the  case,  and  not  ^^''^^ 
an  action  of  trespass,  is  plain  from  £  Mod.  32:  Smith  v.  Hall. 

Cur.  advis.  rmlt. 
Lord  Loughborough,  after  stating  the  declaration  and  the 
nature  of  the  action,  proceeded  thus.  We  have  taken  this  case 
into  full  consideration,  and  have  conferred  with  the  other  judges 
on  the  subject,  and  the  result  is,  that  we  are  all  of  opinion  that 
the  action  as  laid  cannot  be  maintained.  It  being  the  case  of 
process  issuing  out  of  the  Court  of  Chancery,  we  think  that  it 
does  not  come  within  the  statute  23  Hm.  6.  c.  9.  which  directs 
that  sheriffs  shall  let  all  persons  out  of  prison  by  them  arrested,  [  475  ] 
or  being  in  their  custody  "  by  force  of  any  writ^  bill  or  warranty 
in  any  action  personal",  which  words  are  confined  to  actions  at 
law.  A  subsequent  statute  13  Car.  2.  st.  2.  c.  2.  which  was  made 
CD  the  same  subject,  is  distinctly  confined  to  actions  in  the 
King's  Bench  and  Common  Pleas,  and  it  does  not  appear  to 
have  been  the  intent  of  the  legislature  to  interfere  with  the  pro- 
cess of  a  court  of  equity.  It  is  extremely  clear  that  the  usage 
has  been  for  the  sheriff  to  take  a  bail  bond  in  401.  on  an  at- 
tachment, and  it  is  so  laid  down.  Danby  v.  Lamon^  Eq*  Cam 
Mr.  351 .  But  it  does  not  appear  that  he  is  obliged  to  tdte  it 
by  the  statute.  The  first  process  in  the  Court  of  Chancery  is 
a  stt^poma,  and  if  the  party  does  not  appear,  then  an  attadi* 
inent  of  contempt  issues.  If  on  this  attachment  he  cannot  be 
taken,  and  the  sheriff  returns  non  est  inventus^  they  go  on  to  a 
second  attachment,  and  if  the  party  be  not  taken  on  that,  the 
next  process  is  a  commission  of  rebellion.  On  this  the  com- 
missioners ought  in  all  cases  immediately  to  bring  the  party  up 
into  court.  There  is  an  inaccuracy  therefore  of  expression  in 
Harrison^ s  Chanc.  Prac.{a)  where  it  is  said  that  the  commis- 
sioaeffs  ought  to  take  bail,  and  not  keep  the  party  lingering  in 
prison  in  their  houses.  They  certainly  have  no  right  to  ke^ 
the  peraon  arrested  in  prison:  their  duty  is  to  bring  him  up 
without  delay  to  the  Court  of  Chancery.  There  are  cases  in- 
deed where  they  may  not  take  bail.  But  in  the  present  oaae^ 
if  the  sheriff  has  done  wrong,  it  is  for  that  court  to  interfere, 

(a)  310«  Which  states  iaiperfectly  the  csfte  of  fn^  v.  V^han^  1  Chan. 
Rep.  869. 

out 
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out  of  which  the  process  came.  I  do  not  mean  to  say,  that  there 
are  no  cases  of  this  kind  where  it  would  be  right  for  the  sheriff 
to  take  bail  (a);  but  the  question  for  us  to  determine  is,  whether 
he  is  bound  to  do  it  by  the  statute?  And  for  the  reasons  I  have 
stated,  we  are  all  of  opinion  that  he  is  not  bound  to  do  it,  and 
therefore  there  must  be 

Judgment  for  the  Defendant. 


(a)  [III  PhiBps  V.  BarrH,  4  Price  9S, 
it  was  held  that  the  sheriff  could  not 
tal^e  bail  on  an  attachment  out  of  a 
court  of  law  for  non-payment  of  costs, 
on  the  ground  that  such  process  was 
in  the  nature  of  an  execution ;  but 
tee  Leuna  v.  Morland,  8  B.  &  A.  65, 
that  it  is  ia  the  nature  of  mesne  pro- 


cess only.  See  Tidd*s  Pr.  890.  (n.)  Sth 
edit.  In  Morria  ▼.  Hayward,  6  Taunt. 
569.  2  Marsh.  280.  S.  C.  this  court 
held  that  though  the  sheriff  was  not 
compellable,  vet  that  be  was  justified 
in  taking  bail  on  an  attachment  out 
of  chancery.] 


[  476  ]  Home  against  Earl  Camdkn  and  Others, 

J^te^St       Prohibitum  to  the  Court  of  Lords  of  the  Privy  Council  Com- 
missioners of  Appeals  from  the  Admiralty  in  Prize  Causes. 

The  Declaration  was  as  follows : — 


Middlesex  ^fJTHE  BAght  Honourable  Charles  Earl  Camdeiif 

(to  witj.    J  the  Most  Noble  Francis  Godolphin  Duke  of 

Leeds^  the  Right  Honourable  Charles  Lord  Haxvkesbmyf  and 


During  the 
late  wtr  with 
the  States 
General,  a 
squadron  of 

the  king's  ships  having  a  detachment  of  the  king's  troops  on  board,  was  seat  to  attad:  a  settlement 
belonging  to  the  enemy;  and  secret  instructions  were  given  fay  hii  m^esty  to  the  commandera-in-cfaieC 
that  eUl  the  booty  which  thotUd  be  gained  by  the  joint  operation  of  the  army  and  navy,  at  the  attadt  of 
that  settlement,  shotdd  be  duxded  m  two  tharet,  between  the  land  and  teajorcet.  The  atta^  was  not 
made^  but  the  squadron,  while  the  troops  were  on  board,  took  as  prize  a  ship  and  cargo  belonging  to  the 
enemy,  in  an  open  unfortyied  bay,  at  a  distance  from  the  destined  object  of  attack.  This  ship  and  cargo 
being  condemned  as  lawful  prizst  the  produce  ef  U  was  to  be  distributed  according  to  the  proasions  of  thg 
prixe  act,  81  Geo,  S.  c.  16.  and  the  subsequent  prodamatimu  Under  that  act  a  legal  right  was  vested  in 
the  officers  and  crews  of  the  squadron  to  thdr  shares,  on  the  condemnation  as  lawful  prize.  Tlierefbre^ 
where  the  court  of  Lords  Commissioners  of  Appeals  from  the  Admiralty,  had  issued  a  monition  to  the 
prize  agent,  to  bring  in  the  proceeds  which  were  in  his  hands,  a  prohi^tion  was  granted  to  that  court 
because  the  monition  was  conirary  to  thelegal  vested  right  of  the  officers  and  crews  of  the  squadron  («), 


(a)  [The  judgment  in  this  case 
was  reversed  on  a  writ  of  error  to 
the  court  of  K.  B.,  who  refused  to 
grant  the  prohibition,  on  the  ground 
that  the  prize  courts  and  courts  of 
appals  have  the  sole  and  exclusive 
jurisdiction  over  the  question  of  prize 
or  no  prize,  and  who  are  the  eaptorSf 
notwithstanding  any  of  the  prize  acts ; 
and  if  they  pronounce  a  sentence  of 
condemnation,  adjudging  also  who 
are  the  captors,  the  courts  of  commoD 


law  cannot  examine  the  justice  or 
propriety  of  it,  even  though  perhaps 
they  would  have  put  a  different  oon- 
struction  on  the  prize  acts.  And  that 
the  same  courts  have  power  to  en* 
force  theu:  decrees.  4  T.  R.  B.  R.  381. 
Theiudgment  of  the  court  of  K.  B. 
was  affirmed  in  the  House  of  Lordi^ 
thouj{h  not  altogether  on  the  same 
considerations.  See  post,  vol.  n.  p. 
553.  and  I^cL  Caseiy  sro.  toL  tz.  p. 

S03.] 

Sir 
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Sfr  George  Yonge^  Bart,  being  oonnnisaion^rs  of  our  lord  the      1790. 
king,  cloly  appointed  for  receiving,  bearing  and  determining 
tof  appeals  from  the  sard  lord  the  king^s  courts  of  admiralty,  in      agnnM 
matters  of  prize,  and  having  privilege  of  parliament,  were  sum-    ^^*^  ^^^ 
raoned  to  answer  Bodham  Homcj  Esq.  who  in  this  case  sues  as 
well  fi»r  our  said  lord  the  king  as  for  himself  of  a  plea,  where-* 
fore  they  have  caused  process  to  issue  against  John  Padey^  in  a 
certain  business  of  appeal  and  complaint  of  nullity,  from  our 
said  lord  the  king's  High  Court  of  Admiralty  in  Englandj  pro- 
moted and  brought'  by  Oeorge  Johnstone,  Esq.  commander4n« 
chief  of  a  squadron  of  his  said  majesty's  ships  and  vessels,  lately 
employed  in  an  expedition  against  the  Cape  of  Oood  Hope,  and 
lis  dependencies ;  and  the  several  commanders,  officers,  and  ma^ 
rines  an  board  of,  and  belonging  to  the  said  ships  and  vessels, 
composing  the  said  squadron,  as  the  sole  captors  of  the  ship 

Hsft^skarpell,  whereof Hermeyer  was  master,  and  her 

cargo^  against  Migor  General  William  Meadows,  and  the  (gfficersi 
soldiers,  and  others  of  our  said  lord  the  kin^s  landforcesy  and 
the  officers,  prioates,  and  others  of  ou»  said  lord  the  kin^s  royal 
mtUlery,  and  die  engineers  serving  under  the  command  of  the  said 
ffilliam  Meadows,  at  the  time  of  the  capture  and  seizure  of  the 
said  ship  and  goods,  asserting  themsdoes  to  be  Joint^captors  of 
the  said  ship  and  cargo,  contrary  to  his  said  majesty's  writ  of 
prohibitioii  before  directed  and  delivered  to  them. 

.  And  thereupon  the  said  Bodham  who  sues  as  well  for  the  said 
lord  the  king  as  for  himself  by  John  Jbving  his  attorney,  com* 
pkdas,  that  mhereas  all,  and  all  manner  of  pleas,  of  and  con«»  [  477  ] 
ccming  the  validity,  explanation,  interpretation,  construction, 
or  exposition,  of  the  laws  and  statutes  of  this  realm^  and  th^ 
cognizance  jof  such  pleas,  belong  and  appertain  to  the  said  lord 
the:kiag^  and  his  royal  crown,  and  to  the  common  law,  and  in 
tlie  courts  of  th(a  said  bird  the  Idng  of  record  ought,  and  have 
always  been  accustomed  to  be  tried,  and  discussed,  and  not  in 
any  cooist  proceeding  by  any  law  diflEmng  from  the  common 
law  of  this  realm.  And  whereas  the  said  lord  the  king  did  in 
the  second  year  of  his  rdgn,  by  his  commission  under  the  great  CommU- 
seal  xf(  Qreat  Britain,  nominate,  constitute,  ordain,  and  ap  pointed, 
point,  all  and  every  of  his  privy  counsellors  lor  tbe  time  being, 
and  others  therein  named,  or  any  three  or  more  of  them,  to  be 
his  commissioners  for  receiving,  hearing,  and  determining  of 
appeals  from  the  said  lord  the  king's  courts  of  Admiralty,  ia 
VOL.  I.  L  L  matters 
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1790.  matters  of  prize.  And  whereat  the  said  ooartof  ccmiiniastoiiers 
T^ —  of  appeals,  proceeds  by  some  law  difiering  from  the  common 
agamti  law  of  tbis  realm,  and  therefore  has  no  power  or  authority  to 
^mf  ~  ^^y  ^^  discuss  the  validity,  explanation,  interpretation,  con- 
have  no  struction,  or  exposition,  of  any  act  or  acts  of  Parliament,  or  to 
power  to  expound  them  otherwise  than  is  warranted  and  allowed  by 

c«)iutrue  *  irf»»i*ji  1 

acuoff>u>    the  common  law  aforesaid.     And  whereas  a  statute  was  made 
^"l^Te"  in  Ae  Parliament  of  the  said  lord  the  king  held  at  Westminster 
common       iq  the  Said  county  of  Middlesex^  in  the  21st  year  of  his  reign, 
jy'       .     intitled  '<  An  act  for  the  encouragement  of  seamen,  and  for  the 
act  recited,    niorc  speedy  and  effectual  manning  his  miyesty's  navy."    And 
whereas  by  the  said  statute  (reciting  that  his  majesty  by  order 
in  council  dated  the  20th  day  of  December  in  the  year  of  oar 
Ijord  1780,  was  pleased  to  order  general  reprisals  to  be  granted, 
against  the  ships,  goods,  and  subjects,  of  the  States  Goieral 
of  the  United  Provinces,  and  that  as  well  all  his  majesty's 
fleets  and  ships,  as  also  all  other  ships  and  vesseU,  that  should 
be  commissionated  by  letters  of  marque,  or  general  rq>risals, 
or  otherwise,  by  his  majesty's  commissioners  for  executing  the 
office  of  Lord  High  Admiral  of  Great  Britain^  should,  and 
might,  lawfully  seize  all  ships,  vessels^  and  goods,  belonpng  to 
the  States  General  of  the  United  Provinces,  or  their  sutgects, 
or  others  inhabiting  within  any  of  the  territories  of  the  States 
General  of  the  United  Provinces,  and  bring  the  same  to  judg* 
ment  in  any  of  the  courts  of  Admiralty  within  bis  majesty's  domi- 
nions,) for  the  encouragement  of  the  oflScers  and  seamen  of  his 
majesty's  ships  of  war,  and  the  officers  and  seamen  of  all  other 
British  ships  and  vessels,  having  commissions  and  letters  of 
L  473  3    marque,  and  for  inducing  all  British  seamen  who  might  be  in 
any  foreign  service,  to  return  to  this  kingdomand  become  ser* 
videable  to  hia  majesty,  and  for  the  more  eflfectual  securing  and 
Penontvho  extending  the  trade  of  his  majesty's  subjects,  it  was  enacted^ 
the  property  thot  the  Jlog  offUxTSj  commonderSy  and  other  officers^  seamen^ 
t^vnzca,      marines  and  soldiers  on  board  evenf  ship  ^nd  vessel  of  war  in  his 
majesty  s  pay^  should  have  the  sole  interest^  and  property^  of  and 
in  all  and  eoery  ship^  vessel,  goods^  ami  merchandizeSf  which  they 
had  taken  since  the  20th  day  of  December,  in  the  year  of  our 
Lord  1780,  or  should  thereafter  take,  during  the  continuance 
of  hostilities  against  the  States  General  of  the  United  Provinces, 
after  the  same  should  have  been  finally  adjudged  lawful  prize 
to  his  majesty,  in  any  of  his  majesty's  courts  of  Admiralty  in 

•    Great 
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Great  Britain^  or  in  his  niajosty^s  plantations  m  Amenca^  or      I790, 

elsewhere,  to  be  divided  in  suck  propof^ons,  and  after  such  man-     "JJ 

ner  as  his  majesty  by  his  proclamation  of  the  «7th  clay  of  Decern^      agamsi 
ber^  in  the  jear  of  our  Lord  1780,  miglit  have  already  ordered    ^^J^"" 
and  directed,  or  as  his  majesty,  his  heirs  and  successors,  should 
think  fit  to  order  and  direct,  by  proclamation  or  proclamations 
thereafter  to  be  issued  for  those  purposes.    And  whereas  the 
said  lord  the  king  did  by  his  proclamation  of  the  27th  day  of 
rDecember^  in  the  year  of  our  Lord  1780,  among  other  tliingii 
order  and  direct  that  the  produce  of  all  prises,  taken  as  afore- 
said from  the  States  General  of  the  United  Provinces,  or  their 
auljeets,  or  any  inhabiting  wtthth  any  of  the  territories  of  the 
said  States  General  of  the  United  Provmces,  should  be  dis*  ^^  the 
tributed  as  follows,  that  is  to  say,  the  whole  of  the  neat  pro-  ^^L 
duce  being  first  divided  into  eight  equal  parts,  "  the  captain  ot  ^^'^^^ 
captains  of  any  of  bis  said  ships  and  vessels  of  war,  who  should 
be  actually' on  board,  at  the  taking  of  any  prize,  should  have 
three-eighth  parts,  but  in  case  any  such  prize  should  be  taken 
by  any  df  his  majesty's  ships  or  vessels  of  war,  under  the  com- 
mand of  a  Sag  or  flags,  the  flag  officer  or  officers,  being 
ac'tuaiiy  on  board,  or  directing  and  assisting  in  the  capture^ 
should  have  one  of  the  said  three-eigbth  parts,  the  said  one- 
eighth  part  to  be  paid  to  such  flag  or  flag  officers,  in  such  pro- 
portions, and  subject  to  such  regulations,  as  were  therein  after 
mentioned:    The  captmns  of  marines,  and  land  forces^  sea^ 
lieutenants,  and  master  on  board,  should  have  one>e%hth  part, 
to  be. equally  divided  amongst  them:   The  lieutenants,   and 
qharter-masters  of  marines,  and  lieutenants,  ensigns,  and  quar- 
tei^-masters  of  land  forces,  secretaries  of  admirals,  or  of  com- 
modores with  captains  uiider  them,  boatswains,  guniiers,  pur- 
ser, carpenter,  master's-mates,  chirurgeon,  pilot,  and  chaplain    [  479  1 
on  boardf  should  have  one-eighth  part  to  be  equally  divided 
amongst  them :  The  midshipmen,  captain's  clerk,  master  sail- 
roakers,  carpenter's-roates,  boats wain's-mates,  gunner's-matef^i 
master  star  ms,  corporals,  yeomen  of  the  sheets,  cockswains^ 
quarter-masters,  quarter-master^fr-mates,  chimrgeon-mates,  yeo- 
men of  the  powder-room,  Serjeants  of  marines,  and  land  forces 
on  boards  should  haVe  one-eighth  part,  to  be  equally  divided 
amongst  them :  The  trumpeters,  quarter-gunners,  carpenter's- 
crew,  stewards,  cook,  armourer,  stewardVmate,  oookVmate, 
gunsmith,  cooper,  swabber,  ordinary  trumpeters,  barber,  able 

x^L  3  seamen. 
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1790.     seainM»  erdidary  seamen  and  marines  and  other  uiikn^  ami 

'     all  other  persons  doing  duty  and  assisiing  on  board,  shomld  lutoe 

against     tvxheighth  parts  to  be  equally  divided  amongst  them.''    And 
Burl  Cam-  ^|,g|.g^  Jq  the  month  o(  January^  \tk  the  year  of  our  Lord  1 781^ 
CommanJ.    GeoTge  Johnsione,  esq.  since  deceased,  was  by  the  said  lord  the 
^V^^^'  king  appointed  oommander>in-chief  of  a  squadron  of  the  said 
and  army      lofd  the  kiug^s  ships  and  vessels,  in  the  pay  of  his  said  majesty^ 
oSTo}^    to  be  employed  on  an  expedition  against  the  Cape  of  Good  Hope, 
Good  Hope.  |)|£  gfune  being  a  colony  or  settlement  on  the  coast  of  jffrieOf 
beloi\giog  to  th^  said  States  General  of  the  United  Provioees; 
and  Major  General  William  Metidms  waa  also  at  the  same  time 
appointed  commander-in-chief  of  the  said  lord  the  king's  hmd 
forces,  to  be  employed  on  the  said  expeditioni  and  the  said 
FUinUir      Rodham  was  also  appointed  captain  and  commander  of  a  eer- 
2^  '^^  tain  ship  of  war  of  oor  said  lord  the  king,  called  the  B&mney, 
the  same  being  one  of  the  ships  of  the  said  squadron.    And 
King*s  le-    whdreas  secret  instructions,  dated  at  Saint  Jameis  the  99th  day 
^•"foMj^  of  cAiiMai^  in  the  year  of  our  Lord  1781,  were  pven  by  the 
dittribution   ^d  lord  the  king,  to  the  said  George  Johnstone,  and  William 
gti^^on     Meadows,  among  other  things  directing,  ^  in  order  to  prevent 
Aiatexpedi-  ^^^  eoutests  OT  ditpuUs  that  might  otherwise  arise,  concerning 
the  distribution  qfsuch  booty,  as  should  be  gained  Jrom  the  enemy, 
by  the  joint  operation  qf  his  army  and  navy,  at  the  attach  ofAe 
Cape  of  Good  Hope^  that  all  such  booty  should  be  dioided  be- 
tween his  land  and  sea  forces,  into  two  shares,  according  to  the 
aumbers  mustered  in  each  service^  that  thai  share  which  should 
fall  to  the  sea  service,  should  be  divided  according  to  the  r^ulsh^ 
Hons  established  in  the  nosy,  and  that  ouiqfthe  share  uMeh 
^ould fall  to  his  nu^stjj^s  land  forces,  his  eowimander4n-diirf  of 
the  said  land  forces  sliould  be  entitled  to  a  division  equal,  inpro^ 
portion  to  that  shcare,  with  v^at  should  fall  to  the  commander4n- 
[  480]   chi^ff  the  sea  forces,  in  proportion. to  the  share  so  filling  to  the 
navy .-  the  remainder  to  be  dbtributed  among  the  officers  and 
men  in  proportion  to  th^ir  respective  pay."    And  whereas  the 
said  squadron  of  ships  and  vessels,  in  the  pay  of  his  said  ma^ 
jesty,  whereof  the  taid  ship  called  the  Bomnof  was  one,  and 
whereof  the  said  Bodiam  was  captain  and  commander  as  afere*' 
Fleet  Mttied  said.  Under  the  command  of  the  said  George  Johnstone,  having 
t^\:^^  4m  board  the  said  William  Meadows,  and  a  body  of  land  forces 
of  the  said  lord  the  Jung^  destined  to  land  and  attach  the  said 
Cape  of  Good  Hope,  under  the  command  of  the  said  WilUam 
Meadows,  did  afterwards  in  the  month  of  March,  in  the  year  of 

our 
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.  $mr  Lord  IJ&U  sail  ind  prooeed  from  England,  os'the  said     1290.. 
•spediliony  and  oa  the  month  otJiify  then  next  following,  did     Yi — 
arrive  within  a  certain  diUance  of  ihe  said  Cafe  of  Good  Hope,     afiointt 
but  the  said  George  Johnskmef  wiiH  4he  said  squadron  under  his  ^^m.^'' 
commandf  and  the  said  William  Meadcms  with  the  said  land 
forces  under  his  eommandf  did  not,  nor  did  either  qfthem,  at  any  ^^'^^ 
time  make  atg^  attack  on  the  said  Cmpe  qf  Good  Hope.    And  caj!^.^ 
whereas  on  the  diet  da;  of  Jufy  in  the  year  last  aforesaid^  tlie 
said  squadron  whereof  the  said  ship  called  the  Romney  was  ohe^ 
and  whereof  the  said  Bodham  was  captain  and  commander  aa 
aforesaid,  wnder  the  command  of  the  said  George  Johnstone, 
fiaving  on  board  the  said  WiUiam  Meadows,  ond  tiehmd  forces 
mforesaidy  did  in  a  certain  open  and  unfortified  bay  called  &/*- 
dana  Bay^  on  the  said  coast  qfjl/Hca,  at  a  great  distance  Jiom  ^  "^^^ 
the  said  Cape  (f  Good  Hope,  attack,  and  seiae  as  prise  a  certain  distance 

ship  CMT  vessel;  called  the  HoopkarpeU,  of  which Hermeyer  c^, 

was  raaster,^  with  divers  goods^  wares,  and  merchandises,  on  a2>tiidkibip 
board  the  same,  being  the  property  of  and  belonging  to  the  ^"^^^ 
anbjects  of  the  said  Statea  General  of  the  United  Provinces. 
And  whereas  en  the  I7th  day  oijune,  in  the  year  of  our  Lord  suit  m  the 

"  '^  court  of  ad> 

17B2,  Philip  Champion  Crespigny,  esq.  procurator-general  of  minUty. 
^  the  said  lord  tfie  king,  did  in  the  name  of  the  said  lord  the  king^ 
JnstitKte  m  svtt  i^i^ainsl  the  said  ship  and  goods  so  taken  as  afore^ 
said,  in  his  majesty's  High  Court  of  Admiralty  of  England,  bet* 
finre  the  worshipful  Sir  James  Marriot,  knt.  Doctor  of  Loess, 
(Lieutenant  of  the  High  Court  of  Admiralty  of  England,  and 
in  the  same  court  General  Official  Principal,  Commissary 
General,  and  Special  President  and  Judge  thereof,  and  also  to 
hear  and  determine  all  and  all  manner  of  causes  and  complaints, 
as  to  goods  and  ships  seised  and  taken  as  prize,  specially  con« 
stituted  and  appointed,)  and  by  a  certain  allegation  by  him  ex* 
hibiCed  to  the  said  suit,  among  other  thing  did  propound  and 
allege,  that  the  said  ship  Hoogskarpell,  and  the  goods  on  board 
the  saipe  had  been  taken  and  seized  as  prize  by  the  said  George  [  481  ] 
Johnstone,  commander-in-chief  of  the  said  squadron,  and  were 
at  the  aforesaid  seizure  thereof  belonging  to  the  said  States  Oe« 
neral  of  the  United  Provinces,  their  vassals  or  subjects,  or  others 
inhabiting  within  their  countries,  territories  or  dominions;  and 
did  thereby  pray  that  the  said  ship  Hoogskarpell,  and  ail  and 
singular  the  goods,  wares  and  merchandizes  seized  and  taken 
therein,  might  be  pronpnnced  to  belong  at  the  time  pi  the 

aforesaid 
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]  790.     aforesaid  seizure,  to  the  States  General  of  the  United  Proraicei^ 
'Z    7     their  vassals  or  subjects,  or  bthers  inhabiting  witbm  their  oouo- 


agamsi     tries^  territories  or  dominions,  and  as  such,  or  otherwise,  liable 
Earl  Cam-  ^^  confiscation  and  condemnation ;  and  might  be  adjudged  and 


nxir. 


condemned,  as  hrvrAil  prize  to  our  sovereign  lord  the  king^  as 

being  taken  by  the  said  George  Johmtaue^  commander-in-chief  of 

the  said  squadron.  And  whereas  the  said  Sit  nJames  Marriat  did 

afterwards,  to  wit,  on  the  4th  day  of  September  in  the  year  last 

Ship  coo-     aforesaid,  condemn  the  said  ship  Hoogskarpdlt  and  the  goods^ 

wSp^  wares  and  merchandizes  laden  on  board  her,  and  therewith 

taken  and  seized  (except  a  packet  of  diamonds),  as  good  and 

Qvctiionre-  lawful  prizegenerally,  reserving  tlie  question  who  were  captors; 

^^^^    and  having  afterwards  maturely  considered  the  matter,  did  by 

^'^  hb  Interlocutory  decree,  on  the  28th  day  of  May  in  the  year  of 

our  Lord  1 786,  pronousice  Jar  the  interest  of  the  qm^^  agreeable 

Prize  de-     to  the  spirit  of  his  majeshfs  instruetionSf  a$id  decreed  the  prize  in 

eS^uA     i^stion  to  be  distributed  according  to  the  directions  of  the  said 

according  to  instructions.    And  whereas  the  said  George  Johnstone^  and  die 

inttnictioiu.  several  commanders,  officers  and  mariners  on  board  of  and 

belonging  to  the  said  ships  and  vessels  composing  the  said 

squadron,  conceiving  themselves  to  be  thereby  aggrieved,  did 

Appeilfrom  dufy  appeal  from  the  said  decree  to  the  said  commiidonerB  for  ^ 

receiving,  hearing  and  determining  of  appeals  in  matters  of 

prize.  And  whereas  on  the  SOth  day  of  Ji<iie,  in  the  year  of  our 

Lord  1786,  the  Right  Honourable  Charles  Earl  Camden,  Lord 

President  of  the  Council  of  the  said  Lord  the  King,  Biehard 

Lord  Viscount  Howe  and  Fletcher  Lord  Graaties/^  three  of  the 

said  commissioners,  having  heard  ftill  information  by  counsel  on 

Decree  ra-    both  sides,  did  by  their  interlocutory  decree,  reverse  the  decree 

"^"^^        appealed  from,  and  pronounced  the  said  ship  HoogsiarpeU  and 

her  cargo  to  have  been  taken  by  the  conjoint  operation  of  his 

mc^estjfs  ships  and  vessels,  empbyed  on  an  expedition  against  the 

Cape  of  Good  Hope,  under  the  command  of  the  said  Creorge 

Johnstone,  and  of  the  army  under  the  command  of  the  said  WiU 

[  48£  ]   liam  Meadows  oti  the  same  expedition  /  and  condemned  the  said 

ship  together  toith  the  unclaimed  part  of  the  cargo  as  good  and 

kPifffid  prize  to  the  said  lord  the  king.    And  whereas  Edward 

Taylor  since  deceased,  and  JoAn  PasUtf,  were  duly  appointed 

figents  by  the  officers  and  crews  of  the  several  ships'  companies 

of  the  said  squadron,  and  did  soon  after  the  said  decree  of  the 

4tb  6^91^ oi September  1782,  as  such  agents,^ cause  the. said  ship 

called 
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called  the  Hoog»karpelt>  tagetha-  %oiik  the  undamed  goodsy  wares      1 790. 
a$id  marckandisfes  Uken  in  and  on  board  the  same,  to  be  soldy     "homT 
and  did  receive  divers  large  sums  of  money*  being  the  produce      af^ahiu 
of  the  same,  part  of  which  said  sums  of  money  was  distributed       dbk^*'* 
by  the  said  Edward  Taylor  and  John  Pasley  among  the  officers  Ship  and 
and  crews  of  the  said  squadron  under  the  command  of  the  said  ^^^  ^^' 
George  Johns^one^  and  the  residue  tliereof  now  remains  in  the  p^^,^  di». 
hand  of  the  said  John  Padejfj  and  by  him  ought  to  be  distri-  <"^^ 
buted  to  the  captors  aforesaid,  in  payment  of  their  several  shares,  offiomaod 
in  pursuance  of  the  said  statutes,  and  of  the  said  proclamation  ^^  ^  ^ 
of  our  said  lord  the  king.  And  whereas  the  said  Bodham  did  in  Residue  in 
JEas^Term  in  the  28th  year  of  the  reign  of  our  lord  the  now  {^J^i*.*^ 
king,  in  the  court  of  our  lord  the  king  of  the  bench,  here  at  ^ng  «geot. 
Westminster^  implead  the  said  John  Padey  in  a  certain  plea  of  ^^^  ^ 
trespass  on  the  case  on  promises,  for  the  purpose  of  recovering  against  the 
from  the  said  John  Padey  his  damages  by  him  sustained  by  "^^^ 
reason  of  the  said  John  Pasletfs  having  neglected  and  refused  to 
pay  to  him  his  share  of  the  produce  of  the  said  ship,  and  of  the 
goods  and  merchandizes  so  as  aforesaid  taken  in  and  on  board 
the  same,  and  so  as  aforesaid  condemned  as  lawful  prize  to  our 
said  lord  the  king ;  and  which  said  plea  is  still  depending  in 
the  said  court  of  the  bench  here  at  Westminster.   And  whereas    . 
the  said  commissioners  of  appeals  in  matters  of  prize  have  not  Comuat- 
by  the  law  of  this  realm  any  power  or  authority  to  take  out  of  power  to 
the  hands  and  possession  of  any  agent  or  agents,  so  constituted  ^^^^^ 
as  aforesaid,  the  money  arising  from  the  sale  or  sales  of  any  the  bands  of 
ship,  vessel,  goods,  wares,  or  merchandizes,  taken  from  the  said     ^  *^^ 
States  General  of  the  United  Provinces,  or  their  subjects,  dur- 
ing the  said  hostilities,  by  any  ship  or  vessel  of  war  in  his  ma- 
jesty's pay,  which  have  been  finally  adjudged  lawful  prize  to  hif 
mqesty  in  any  of  his  courts  of  admiralty  in  Great  Britain^  or  to 
compel  them  to  bring  in  the  same;  yet  the  said  Right  Honour-  J-J^J^^ 
able  Charles  Earl  Camden^  Lord  President  of  the  Council  of  the  in  the  same. 
said  Lord  the  King,  the  Right  Honourable  Francis  Godolphin 
Lord  Osborne^  commonly  called  Marquis  of  Carmarthen  (to 
whom  the  title  of  Duke  of  Leeds  hath  descended),  Fletcher  Lord 
Grantley  now  deceased,  Charles  Lord  Hawkesbwy^  and  Sir    [  ^^^  ] 
George  Yonge^  Bart  five  of  the  said  commissioners  for  receiv- 
ing, hearing  and  determining  appeals  in  matters  of  prize,  not 
weighing  the  said  laws  and  statutes  of  this  realm,  but  contriving 
the  said  Rodham  to  aggrieve,  injure  and  oppress,  and  to  take 

out 
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179a    oat  of  the  hdnds  of  the  said  John  Padey^  the  sorming  agent 
jj  ^^      of  the  captors  of  the  saui  ship  and  the  cargo  thereof,  the  monies 


aeamd     arising  from  the  sale  of  the  said  diip  and  the  cargo  there,  and 
^^^w^  therely  to  prevent  the  said  Rodham^om  reeaoerbigjwm  the  said 
John  Fasley  his  damages  aforesaid^  did  on  the  ^d  day  of  May 
Monition  to  in  the  year  of  our  Lord  1788,  admonish  the  said  John  Pasley 
bring^tn'  ;9^^offii%  to  bring  in  an  account  of  thesalestfihe  said  ship  ami 
account  of    cofgo^  toge^kcT  with  the  procceds  of  such  pott  thereof  as  might  be 
proceedi.      in  his  hands^  power  or  possession^  withm  fifteen  days,  contrary  to 
l>rohibition    the  laws  and  statutes  of  this  realm  t  And  although  his  majesty's 
the  oommis.  '^^^^  o(  prohibition  in  this  cause,  to  the  contrary,  hatb  been  di^ 
doners.        rected  and  deliv^ed  to  the  said  Charles  Earl  Cdmden^  Ihmeis 
Oodolphin  Duke  of  Leedsy  Charles  Lotd  HawkesbUryt  and  l%r 
George  Yonge^  on  the  10th  day  o{  February  in  the  99th  year  of 
the  reign  of  our  lord  the  now  king,  to  wit,  at  Westminster  afore- 
said, in  the  county  aforesaid;   Nevertheless  the  said  ChaHes 
Earl  Camden^  Francis  Godolphin  Duke  of  Leeds^  Charles  Lord 
Hawke^kwyf  and  Sir  George  Yonge^  as  such  commissioners  of 
our  lord  the  king  as  aforesaid,  after  his  majest/s  said  writ  of 
prohibition  first  directed  and  delivered  to  them  to  the  contrary 
thereof  to  wit,  on  the  day  and  year  last  aforesaid,  at  Westmins' 
^Toceu  if-    ^^  aforesaid,  in  the  county  aforesaid,  caused  process  tobeii 


uf^liSS^  flgf^iiM^  the  said  John  Ridey,  to  bring  in  an  account  of  the  scies 
&c.  of  the  said  ship  and  cargOy  together  ^h  the  proceeds  tfsach  pari 

thereof  as  might  be  in  his  handsy  poeoer  and  possession^  in  coih 
tempt  of  our  said  lord  the  king,  and  to  the  damage,  prejudice 
and  injury  of  the  said  Rodham;  and  contrary  to  the  form  and 
effect  of  the  said  customs  and  statutes ;  wherefore  the  said  Hbtf- 
ham  HomCf  who  sues  in  this  behalf,  as  well  for  our  sovereign 
lord  the  king  as  for  himself,  saith  that  he  is  injured  and  hi^ 
sustained  damage  to  the  amount  of  402.  and  therefore  as  wfeU 
for  our  sai4  sovereign  lord  the  king,  as  for  himself,  he  brittg^ 
his  suit,  &c. 

The  Defendants  pleaded,  in  the  usual  form,  that  they  did 
not  issue  process  against  the  agent,  Sec  and  concluded  to  the 
country. 

But  for  having  his  mqesty's  wrh  of  consultation,  they  de- 
murred generally  to  the  declmration. 

This  case  was  first  argued  in  Triniiy  Term  1 786,  on  a  sug- 
gestion for  a  prohibition,  by  Adair  and  LetaJrencCj  Seijts.,  for 
C  484  ]  the  Plaintiff,  and  HiU,  Eooke  and  Le  Blanc,  Beijts.,  for  the 

Defendants ; 
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I>eiettdabta;  after  which  the  Court  ordered  the  PUniiff  to  de^     1700 
clare« 

On  the  demurrer  to  the  dedaratioD)  the  seoood  argofnetit 
was  in  TVmity  Term  1780,  by  Le  Blanc  for  the  Defendants, 
and  Ldgmretme  for  the  Plaintiff;  the  third,  in  Miehadmas  Term 
fbllowtng,  by  Rooke  for  the  Defisndants,  and  Adair  for  the  Plain* 
tiff;  and  the  fourth,  in  the  present  term,  by  HiU  for  the  De* 
fbndantfl,  and  Adair  for  the  Plaintiff  (a).  # 

The  substance  of  the  three  former  arguments  on  the  part  of 
the  Defendants  was  as  follows  :««- 

The  ground  of  prohibition  stated  in  this  declaration  is,  thai 
by  the  prize  act,  91  Oeo^  d*  c  15«  the  produce  of  captures  made 
by  his  migesty's  ships  of  war  is  giren  to  the  officers  and  crews 
belonging  to  those  ships ;  that  in  the  present  case  there  has  been 
a  sentence  candemning  the  HoogAarpeU  as  lawfol  priae  to  the 
king;  and  that  after  such  condemnation,  the  Lords  Gommi»« 
sioners  of  Appeals  had  no  power  to  award  a  monition,  cdling 
upon  the  person  in  whose  hands  the  proceeds  of  that  ship  wer^ 
to  bring  in  an  aboonnt  of  those  proceeds,  and  pay  the  money 
into  the  hands  of  the  registrar  of  the  C<wrt  of  Appeals.  The 
question  therefore  arising  on  the  demurrer  is,  whether  linder 
the  priae  act,  such  a  legal  right  vested  in  the  PlaintiC^  that  after 
the  sentence  was  pronounced,  the  Defendants  acted  contrary  to 
the  common  law  of  this  country  in  issuing  such  a  monilion? 
For  supposing  a  legal  right  to  be  vested  in  the  captors  by  the 
prise  act,  yet  unless  the  jurisdiction  of  the  Court  of  Appeds  be 
also  taken  awqr,  there  is  no  ground  for  a  prohibition. 

Before  the  |uMsing  of  any  of  the  prize  acts,  the  whde  pro« 
perty  of  azures  made  from  an  enemy  vested  in  the  crown ) 
and  the  statute  in  question  is  a  declaration  of  the  legislatare^  m 
what  manner  those  prizes  which  the  crown  had  before  the  sole 
power  of  distritmting,  should  in  fotare  be  disposed  of  in  the 
particular  oases  mentioned  by  the  statute,  and  ea^lained  by  the 
proclamation.  Bat  this  act  clearly  refers  only  to  the  case  of  a 
ede  capture  made  by  the  king^s  ships,  as  to  the  right  which  it 
vests  in  the  captors.  The  first  and  second  sections  are  those 
on  which  the  claim  of  the  navy  is  founded ;  but  in  the  former^ 
the  sole  right  in  all  and  every  ship  and  goods  taken  by  a  kin^fs 
ship  is  given  to  the  officers  and  crews  on  board ;  and  in  the 

{a)  Vide  post,  the  Iburth  ai;gumexit,  and  the  reasons  which  induced  the 
Court  to  require  it. 

latter. 
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1790*  latter,  in  case  of  a  prize  taken  by  a  ship  haying  a  letter  of 

^^  marque,  the  same  right  is  *  given  to  the  owner  of  the  privateer. 

agamM  The  words  of  the  act  relating  to  the  king's  ships  are,  that  the 

Eari  Cai^  different  persons  on  board  shall  have  the  **sole  inieresi^s  it  has 


[  *485  ]  not  therefore  in  contemplation  the  case  of  a  capture  made  by 
any  other  persons  than  those  whom  it  particularly  desdribes : 
and  being  made  to  limit  the  prerogative  of  the  crown  (to  which 
the  right  of  all  prizes  before  belonged),  the  Court  is  bound 
strictly  to  look  to  the  act  itself,  to  determine  the  cases  to  which 
that  limitation  extends.  But  in  the  present  instance  the  sen-* 
tence  of  the  Court  of  Appeal  declares  that  it  was  not  a  sole 
capture  by  his  majesty's  ships  of  war,  since  it  expressly  states, 
that  the  prize  was  taken  by  the  joint  operation  of  the  fleet  and 
army.  Yet  in  order  to  entitle  the  Plaintiff,  it  must  be  contended 
that  under  this  sentence  the  navy  are  the  sole  captors;  other- 
wise diey  cannot  come  within  the  words  of  the  act  of  parlia- 
ment. It  is  said  they  are  entitled  to  a  part:  let  it  be  shewn  to 
what  part.  If  they  are  not  entitled  to  the  whole,  can  this  court 
either  from  the  act  or  proclamation  say  that  the  Plaintiff  has  a 
right  to'  any  particular  definitive  share?  The  proclamation  to 
which  the  act  refers,  directs  that  the  wkok  of  the  prize  shall  be 
divided  into  eight  parts,  and  distributed  in  certain  shares  among 
the  officers  and  seaman,  and  other  persons  in  different  capaci- 
ties oh  board  the  ship  making  the  capture.  No  person  there* 
fore  can  claim  a  right  to  a  share  of  any  part,  less  than  the 
whole:  and  though  marines  and  soldiers  on  board  are  men- 
tioned in  the  proclamation,  yet  the  term  on  board  means  be* 
longing  to  the  ship»  Wemys  v.  Linxee^  DaugL  824.  A  separate 
body  of  troops,  not  acting  as  marines,  are  not  soldiers  an  boards 
within  the  meaning  of  the  statute.  Such  then  being  the  con- 
struction of  the  act  and  proclamation,  and  that  court  which  has 
alone  the  bognizance  of  the  question  whether  prize  or  no  prize, 
having  said  that  this  was  not  a  sole^  but  a  joint-capture,  the 
case  is  wholly  out  of  the  act ;  and  no  court  of  law  can  daim  a 
rij^t  to  enquire  who  shall  share  in  the  prize,  or  what  has  be^ 
conle  of  the  produce  of  it,  independent  of  the  Court  of  Admi- 
jnalty;  more  especially  as  the  Court  of  Admiralty  has  directed 
it  to  be  placed  in  the  hands  of  their  registrar,  for  the  security 
and  benefit  of  those  who  may  be  entitled. 

This  capture  therefore  not  being  vested  by  the  prize  act,  and 
being  made  by  a  public  armament,  it  belongs  to  the  king  as 

trustee 
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trustee  for  the  public,  and  be  has  a  riglit  to  distribute  it  in  what     i790« 

manner  he  thinlcs  fit  In  the  ancient  authorities  it  is  laid  down,      r ' 

that  what  a  man  gains  in  battle  from  the  king's  enemies,  is  his  agamd 
own.  Bro.  Air.  tit.  Property^  pi.  sa.  This  law  was  •adapted  ^p,^^" 
to  the  border  wars  with  IVides  and  Scotland^  as  it  encouraged  r  •4Q6  1 
the  great  landholders  to  collect  their  vassals  together  at  their 
own  expence,  to  repel  the  inroads  of  the  enemy.  But  this  was 
not  Jaw  as  to  soldiers  maintained  at  the  public  expence;  they 
acted  under  the  directions  and  in  the  name  of  the  crown,  to 
which  all  the  booty  which  they  took  belonged.  Tliis  was 
agreeable  to  the  law  of  nations.  Grot,  de  Jure  Belli  4r  Pac 
lib.  5.  c.  6.  s.  8.  &  14.  and  has  been  adopted  by  our  Courts  of 
Admiralty.  Rex  v.  Braom^  Carih.  898.  12  Mod.  194.  In  the 
case  of  Btymer  y.  AiUns  (a),  this  court  lately  said,  that  before 
the  sixth  year  of  Queen  Anne,  all  prizes  taken  in  war  were  of 
right  Tested  in  the  crown,  and  that  questions  concerning  the 
property  of  such  prizes  were  not  the  subject  of  discussion  in 
courts  of  law.  This  position  is  a  true  one,  and  is  decisive  of 
the  present  case^  this  being  a  question  concerning  the  property 
of  a  prize,  and  not  falling  within  the  prize  act.  Whether  it  be- 
longs to  the  king  or  the  captors,  is  indifferent  as  to  the  ap- 
plication for  the  prohibition ;  no  fixed  proportion  being  ascer- 
tained, the  Court  of  Admiralty  have  a  right  to  decide  on  the 
property,  and  to  secure  it  till  that  decision  takes  place.  Cap* 
tares  are  either  joint  or  sole.  Of  joint  captufres  there  are  three 
kinds;  1.  By  a  king's  sliip  and  a  privateer  having  letters  of 
marque;  2.  By  a  king's  ship  and  a  privateer  having  no  letter 
of  marque ;  S.  By  a  fleet  and  army.  In  the  first  case  (i),  the 
proportion  between  the  king's  ship  and  the  privateer  is  settled 
by  usage  according  to  the  number  of  persons  on  board :  the 
share  of  the  man**of-war  belongs  by  the  common  law  to  the 
crown,  and  is  vested  by  the  prize  acts  in  the  man»of-war;  that 
of  the  privateer  also  originally  belongs  to  the  crown,  and  is 
given  to  the  privateer  by  virtue  of  the  king^s  commission.  In 
this  case,  the  man-of-war  is  considered  as  the  sole  captor  of  th^ 
jkw^s  share.  In  the  second  case,  the  proportion  is  also  ascer- 
tained; the  king  has  the  whole,  but  in  two  distinct  capacities : 
that  part  which  is  taken  by  the  ship  having  no  letter  of  marque, 
belongs  to  him  in  his  office  of  Admiral ;  the  other,  as  owper  of 
the  man-of-war.    Two  different  proctors  attend  to  make  the 

(o)  ifwfe,  164.      -      (byDougliZtU'Rolfifrav.Hariley. 

claim. 


DIM. 
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J  790-  GbiiDy  the  king's  proclor,  aiul  the  ikhniraky  procton  In  ibk 
„  ^^      cose  also  the  maD*of*war  is  the  aple  captor  of  ike  kit^$  share. 

^a&nnst  In  the  third  caset  the  whole  belongs  to  the  king ;  both  armj 
and  navy  are  paid  by  him,  he  has  a  right  to  the  whol^  and  it 
dqpends  on  his  pleasure  whether  they  shall  have  any  and  what 
proportion. 

[  487  ]  The  prize  acts  were  designed  to  encourage  the  oaTy,  but  not 
to  discourage  the  army.  The  king  gives  i4>  to  the  navy  his 
^hare  in  the  prizes  which  they  take»  that  i%  where  they  are  the 
sole  captorsi  But  the  acts  do  not  extend  to  the  ease  of  a  joiit 
capture  by  a  fleet  and  araiy.  In  this  case  nothing  can  vest; 
because  h  is  not  to  be  coaceifed  that  the  kiqg  could  design  te 
give  away  aU  power  of  rewarding  bis  army«  He  giviea  to  the 
navy  all  prizes  which  they  takej  but  this  ^anoet  mean  all 
which  they  together  with  the  anny  take;  otherwise^ the  king^s- 
grant  would  be  extended  beyond  the  laeaniyg  of  the  words^ 
and  most  strongly  against  him«el&  If  the  whole  were  vested 
in  the  squadron,  die  instructions  for  the  division  of  the  booty 
wohM  be  nugatory.  It  cannot  be  supposed  that  tbcae  instmc- 
tions  rested  on  the  acquiescence  of  the  navy,  an4  that  it  was  la 
thenit  rather  (han  the  kiogi  that  the  army  were  indebted  for  a 
share.  If  the  whole  be  not  vested^  neither  is  any  party  no  pro- 
portion being  ascertained.  Nothing  is  vested*  till  the  reyal 
pleasure  is  known.  It  is  like  the  psse  of  a  lease  to  conuneooe  at 
Michaelmas  for  so  many  years  as  JT.  &  shall  name ;  thongh  the 
period  of  commencement  is  fixed*  yet  the  lessee  has  no  right  of 
entry  till  tlie  number  of  years  is  named  by  t/l  &  ;  tiU  he  has 
named,  the  lease  is  void  for  unceftainty*  6  Qk  35*  b.  Cb.  IMU 
45  &  3  Bac.  Abr.  664.  But  even  if  the  eourt  should  be  of 
opinion  that  the  navy  have  a  vested  r%ht  to  such  share  aa  may 
belong  to  them,  yet  there  are  authorities  to  shew  that  in  such 
case  a  court  of  common  law  iriU  not  prohibit  the  court  of 
Admiralty  firom  giving  effect  to  their  senten«e»  the  safcjleot- 
matter  being  within  their  jurisdiction*  who  having  cognisance 
of  die  principal,  shall  also  have  cognizance  of  the  incident. 
Turner  v.  Car}f^  1  Leo.  243.  cited  Dom^L  604.  BeM  v.  Broom^ 
Carlh.  398.  BravH  v.  FtanUyn^  Cart.  474.  also  cited  Dm^. 
605,  Le  Caux  v.  Eden^  If  theie  principles  be  rights  the 
idedaration  ccmtaios  no  ground  for  a  prohibilion.  It  is  indeed 
foil  of  contradiction  and  fallacy.  It  states,  that  the  king's 
proctor  applied  to  have  the  wbol^  condem^edt  es  taken  by 

Commodore 
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Commodore  Johmtane  s  he  therefore  admitted  thejurisdictioii  tl  1790. 
the  coHrt  as  to  the  question,  'who  were  the  ciqptors  ?  By  the  j, 
centence,  the  ship  was  condemned  as  lawful  prize,  the  qaesdob  ai^nmt 
IM  to  the  captors  being  reserved.  The  coart  afterwaxds  pro-  nwt^ 
nomiced  for  the  interest  of  the  army  agreeably  to  the  spirit  of 
the  king^s  instructions,  and  decreed  the  prize  to  be  accordingly 
distribnted.  From  this  there  u  an  appeal,  and  the  lords  com-  [  488  3 
missioners  of  appeals,  though  they  reversed  the  former  decree^ 
'declared  the  priae  to  have  been  taken  by  the  joint  operation  of 
the  fleet  and  army.  The  competeoce  of  the  conrt  to  make  this 
dedsion  cannot  be  doubted*  It  is  made  by  those  who  have  the 
«xelnsive  jurisdiction  of  the  questions,  whether  priae  or  no 
prize,  and  who  were  the  captors,  and  by  the  trtbunal  to  which 
the  Plainti£P  himself  has  resorted  for  the  discasuon  of  them ;  the 
king^s  proctor  having  pn^ed  that  the  ship  might  be  condemned 
as  taken  by  the  fleet.  What  then  is  the  efiect  of  this  decree? 
Directly  contrary  to  the  all^;atioa  and  prayer  of  the  proctor.  It 
declares  the  prize  to  have  been  taken  by  the  joint  operation  cf 
the  land  and  sea  forces.  This  therefore  camiot  possibly  be  con- 
sidered as  a  sole  capture;  nor  under  these  circumstances,  can 
the  prize  act  vest  the  sole  interest  in  the  navy.  It  is  objected, 
that  there  is  an  averment  which  the  Defendants  might  have 
traversed,  of  the  prize  bring  taken  by  the  fleet  having  land 
forces  on  board.  But  this  averment  is  contradicted  by  the 
aentence  of  the  court.  This  sentence  is  conclusive.  The  De^ 
fondants  cannot  traverse  the  averment.  After  the  question  has 
been  solemnly  determined,  no  other  judicature  can  try  it.  The 
king,  the  army,  and  the  commissionenB  of  appeals  are. interested 
in  sudi  an  issue;  there  would  be  no  end  of  litigation.  The 
averment  then  is  fallacious  and  nugatory. 

The  declaration  goes  on  to  state,  that  the  fiavy  agents  pend- 
ing the  dispute^  while  the  question,  who  were  ihecaptora,  was  ae^ 
served,  and  undecided,  sold  the  whole,  and  distributed  a  share  to 
the  navy,  f .  e*  to  those  who  claimed  to  be  side  captors,  but  whose 
claim  was  undetermined,  and  who  were  afterwards  decreed  not 
to  be  the  sole  captors:  also^  chat  the  residue  was  remaining  it 
the  hands  of  the  agenl^  ^  and  by  him  ei^ht  to  be  distributed 
« to  the  eapton  aforesaid*';  u  e.  to  those  who  were  decreed 
not  to  be  the  captors.  But  the  agent  had  no  right  to  distribute 
any  part:  it  being  a  joint  capture,  nothing  vested.  Much  less 
had  be  a  righj;  to  distribute  the  whole.    It  is  then  stated  that  the 
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1790.     PlaiiitifF  hnd  bi^ought  an  action  i^in^t  the  agent,  to  recover 
'Z  damages  for  bis  neglrct  in  not  paying  the  Plaintiff  bis  share. 

againat  But  what  share?  what  neglect?  what  pretence  for  an  action 
against  the  agent  till  the  balanoe-in  his  hands  is  liquidated?  A 
verdict  in  such  an  action  coald  not  bind  the  other  claimanta. 
This  action  is  likewise  stated  to  have  been  brought  in  Easier 
Term  17889  which  ended  on  the  Sth  of  May  g  but  the  monition 
[  489  ]  to  have  issued  on  the  Sd  of  May  in  that  year;  so  that  the  ac- 
tion was  commenced  subsequent  to  the  .monition,  and  was 
brought  merely  as  an  additional  argument. for. a. prohibition. 
The  monition  requires  nothing  more  than  an  acooant  of  'sale8» 
and  that  the  residue. should  be  paid  into  coiirt.  This  order,  is 
to  be  considered  both  as  preparatory  to  the  execution  of  the 
decree,  and  as  a  comment  upon  it.  It  is  the  same  monition 
as  is  usual  in  all  prize  causes  where  there  is  a  disputa  The 
court  orders  the  property  to  bebnought  in  to  secure  it. for  the 
right  claimants,  and  for  the  payment  of  costs.  If  a  prohibition 
be  granted  on  such  a  monition;  the  prize  court  cannot  proceed 
and  do  justice.  It  frequently  happens  that  a  man*o£>war 
being  too  strong  br  a  privateer^  takes  possession  of  a  prize,  de- 
nies the  right  of  the  privateer,  and  libels  accordingly  in  the 
Court  of  Admiralty,  but  it  turns  out  that  the  man-of>wnr  has 
no  right;  if  the  court  could. bot  take  the  produce  out  of  tKe 
hands  of  the  agent,  the  right  of  the  privateer  could  not  be  se- 
cured :  the  agent,  as  in  this  case,  n)ight  sell  and  distribute,  and 
with  more  reason,  since  if  it  were  a  joint  capture  with  a  pma- 
teer^  something  would  vest:  but  the  share  would  be  uncertain; 
and  the  ground  of  the  prohibition  would  be,  that  someibing 
being  vested,  though  it  were  uncertain  what,  therefore  the 
agent  should  retain  the  whole.  But  if  this  were  allowed,  the 
court  could  afford  no  security  to  claimants.  The  present  is  a 
monition  on  an  interlocutory  sentence  previous  to  final  jud|^ 
ment,  and  while  the  matter  relnains  uncertain,  is  highly  proper. 
If  the  prize  court  cannot  call  upon  the  agent  to  account^  no 
other  court  can.  No  court  of  common  law  can,  for  want  of 
parties  to  the  suit ;  and  it  would  be  a  aiBgolar  ground  for  a 
prohibition,  that  it  is  a  maitter  of  eqnitable  jurisdiction  for  the 
Court  of  Chancery.  It  being  the  common  practice  of  the  court 
of  prize  to  take  the  produce  of  sales  out  of  the  hands  of  the 
agent,  even  in  the  case  of  a  disputed  sole  capture,  that  court 
nipst  clearly  have  a  right  to  do  the  same  in  a  jdint  capture, 

where 
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where  nothing  is  veiled*    But  if  it  be  doubtfiil  whether  any      1790* 
interest  is  vested  or  not,  this  court  will  not  in  a  doubtful  case      jj^^^ 
grant  a  prohibition ;  nor  will  it  forbid  the  inferior  court  to     aeakut 
proceed^  unless  it  is  clear  that  such  proceeding  is  contrary  to      ^^^ 
law. 

But  supposing  such  a  construction  could  be  put  upon  the  act, 
as  to  say,  that  the  whole  is  given  to  the  navy  independent  of  the 
land  forces,  yet  the  act  does  no  more  than,  give  a  common  law 
right  to  persons  who  before  had  no  right,  and  therefore  givea  a 
court  of  common  law  only  a  concurrent  jurisdiction  with  the  C  4^  ] 
Court  of  Admiralty.  That  court  therefore,  being  already  in 
possession  of  the  cause»  and  having  given  that  sentence,  which 
it  was  alone  competent  to  give,  shall  not  be  prevented  by  a 
court  of  .<:oncHrcent  jurisdiction^  from  carrying  their  sentence 
into  execution. 

Upon  the  whole  therefore  it  has  been  shewn,  that,  1st  The  act 
and  proclamation  do  not  extend  to  the  present  case,  which  by 
the  decision  of  the  court  of  appeals,  is  not  that  of  a  sole  cap^ 
ture.  £d«  If  it  should  be  construed  to  be  a  sole  capture,  still 
that  court  having  the  original  jurisdiction  of  it,  and  having 
pronounced  a  sentence  upon  it,  ought  to  be  permitted  to  carry 
that  sentence  into  execution.  3d.  If  it  should  be  holdeU}  that 
a  vested  right  is  given  by  the  act  to  the  navjs  in  such  share  as 
shall  belong  to  them,  yet  as  the  court  cannot  determine  what  that 
share  is,  it  cannot  determine  that  any  particular  share  vests  in 
ihenif  and  therefore  cannot  prohibit  the  lords  commissioners  of 
appeals  from  directing  the  money  to  be  placed  in  the  hands  of 
the  registrar. 

On  behalf  of  the  Plaintiff,  the  arguments  took  the  following 
course. 

With  respect  io  the  point  made  by  the  Defendants,  that 
^<  as  the  original  question  whether  prize  or  no  prise  belonged 
to  the  Court  of  Admiraltyi  therefore  they  had  a  right  of,  en- 
forcing their  sentence^"  it  is  to  be  observed}  that  by  the  act:  in 
question  a  provision,  is  made,  that  in  case  of  captures  made  by 
the  king's  ships»  the  officers  and  crews  shall  be  enabled  to  ap- 
point' an  agent  for  the  sale  and  appraisemrat  of  the  prises; 
that  such  agent  shall  give  notice  in  the  Gazette^  when  he  means 
to  distribute  the  money:  that  he  shall  not  pay  any  share  to 
those  men  who  have  deserted :  but  that  the  shares  of  deserters, 
and  also  the  unclaimed  parts»  shall  be  appropriated  to  the. use 
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1790*  of  Onemmch  Hospital.  Now  if  tlie  ooalt  of  prise  can«  a«  ii 
jj^^  necessary  consequence  of  the  cognizance  of  the  original  qiles- 
agemut  tion,  compel  the  agent  to  bring  into  court  the  produce  of  the 
^i^l^  uieBf  the  provisions  of  the  act  would  be  rendered  totally  no- 
gatoiy.  That  court  is  not  obliged  to  give  notice  in  the  Ga» 
xeU€f  and  consequently  the  seamen  Would  not  know  to  whom 
to  apply  for  their  priae-mooey.  Nether  is  that  court  bound 
to  attend  to  the  clause  in  fiivour  of  Gremmieh  Hospital.  The 
nenition  therefore  goes  in  direct  contradiction  to  the  ad,  and 
tends  to  defeat  some  of  its  most  salutary  provisions.  Thoi^ 
[  491  ]  it  may  be  tme»  that  before  any  priso^cts  were  passed,  that  court 
bad  a  ri^  to  inquire  wliat  became  of  the  produce  of  the  sales, 
yet  it  does  not  follow  that  this  right  now  continues.  The  sole 
property  of  any  prize  taken  by  a  privateer,  having  a  letter  of 
marque,  is  given  to  the  owners,  who  have  therefore  a  right  to 
appoint  their  own  agent  to  dispose  of  the  ship,  and  the  court  of 
prize  could  not  in  such  case  take  it  out  of  his  bands  without 
some  complaint  beiug  made  against  him.  So  in  the  present 
ease,  the  law  having  vested  the  property  in  the  oficers  «id 
erews  of  his  majesty's  ships,  and  they  having  placed  it  in  the 
hands  of  the  agent,  the  lords  coUMnissioners  of  appeals  can 
have  no  right  to  take  it  out  of  his  hands,  who  is  alone  to  sell 
and  distribute  iL  Thus  much  being  premised,  the  construction 
of  the  act  is  to  be  considered* 

It  gives  to  the  flag  and  other  officers,  seamen,  marines,  and 
soldiers  on  board  every  ship  in  his  mnjesty's  pay,  the  sole  in* 
terest  and  property  of  jcvery  ship  taken  from  the  States  General, 
after  the  same  shall  be  condemned  as  lawful  prize  in  such  pro- 
portions as  shall  be  directed  by  the  proclamation.  In  order 
therefore  for  any  person  to  intitle  himself  to  any  share  of  the 
prize,  it  is  only  necessary  thai  he  should  fldl  within  the  de- 
scription of  the  persons  mentioned  in  the  act,  and  that  the 
ship  taken  sliall  be  condemned  as  lawful  prize  to  his  majesty. 
On  the  condemnation,  the  right  of  every  such  person  im- 
mediately attaches.  In  the  present  case  it  is  admitted  by  the 
pleadings  that  the  capture  was  made  by  a  squadron  of  ships 
under  the  command  of  Commodore  Joknstonej  with  the  king^s 
troops  on  board.  The  right  therefore  of  the  navy  was  vested  by 
the  act,  and  the  troops  are  to  share  as  persons  doing  duty  on 
board,  and  assisting  in  the  capture. 
The  facts  admitted  are  tliese*   A  squadron,  with  an  array  on 
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board,  wa8  detached  to  effect  one  given  object    That  object     1790. 
was  the  reduction  of  the  Cape  of  Good  Hope.   For  this  purpose     "Z — 
the  army  was  put  on  board,  but  not  to  perform  any  other  ser-   jisahu^ 
vice  in  the  course  of  the  expedition,  which  might  be  the  pe* 
culiar  and  proper  business  of  the  ships  to  perform.     On  the 
arrival  of  the  armament  at  the  place  where  the  land  forces  were 
designed  to  act  distinctly  from  the  navy,  it  was  likely  that  a 
considerable  booty  would  be  acquired :  and  as  in  that  situation 
those  forces  would  be  expected  to  take  a  great  share  in  the 
service,  it  was  wise  and  politic  that  some  provisions  should  be 
made  for  the  distribution  of  the  plunder.    It  was  accordingly 
ordered  that  there  should  be  an  equal  division.    But  before  the    [  49£  ] 
arrival  of  the  expedition  at  the  Capep  there  were  services  which 
the  fleet  were  very  likely  to  perform,  namely,  the  capturing  the 
ships  of  the  enemy,  with  which  they  might  fidl  in;  but  in  that 
interval  there  was  no  service  to  which  the  army  was  peculiarly 
destined.    There  was  therefore  no  special  provision  made  for 
the  probable  case  of  a  capture  made  between  the  sailing  of  the 
fleet  from  this  country  and  its  arrival  at  the  Cape  of  Good 
Hope :  the  reason  of  which  is  obvious,  because  it  was  under- 
stood by  the  crown  that  all  such  cases  were  already  provided 
for  by  the  prize-act.    Unless  the  court  were  to  suppose  that 
the  object  of  the  crown  was  to  take  to  itself  all  the  prizes  which 
should  be  made  in  the  course  of  the  voyage,  they  cannot  but 
believe  that  this  omission  was  designedly  made:  the  probability 
of  the  event  must  have  suggested  itself  to  the  minds  of  those 
who  planned  the  expedition.    As  therefore  it  appears  that  the 
understanding  of  the  crown  was,  that  the  prize-act  would  ope- 
rate upon  any  capture  made  anterior  to  the  arrival  of  the 
squadron  at  the  Cape,  the  court  will  give  that  effect  to  the  act 
and  proclamation,  if  the  words  will  bear  such  a  construction. 
But  the  words  are  sufficiently  large  for  this  purpose.     They 
give  the  prize  to  the  officers,  seamen,  marines  and  soldiers  on 
board,  and  all  other  persons  who  shall  assist  in  the  capture. 
And  though  when  the  act  mentions  soldiers  on  board,  it  may 
mean,  as  is  contended,  soldiers  doing  duty  as  marines^  and  to 
give  them  the  same  advantages  as  marines,  yet  still  there  is  a 
general  description  of  persons  assisting  on  board,  under  which 
the  army  might  take.     In  the  case  of  Wemys  v.  Linzee^  the 
situation  of  Captain    Wenys  was  similar  to  that  of  General 
Meadows  in  the  present ;  he  and  his  troops  were  considered 
VOL.  I.  MM  merely 
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1 790.     merely  as  passetigers,  they  were  on  the  ftupemumerary  list,  an^ 
„  ^       he  shared  in  the  prize  only  in  the  fifth  class,  as  a  person  assisting 
tifmnft     and  doing  duty  on  board.     He  was  not  under  the  command  of 
^DEK^ *"   ^^^  captain  of  the  frigate,  neither  was  General  Meadows  under 
that  of  Commodore  Johnstone.     In  the  one  case  it  was  a  small 
detachment,  in  the  other  an  army.     But  the  question  does  not 
depend  on  the  number  of  soldiers.     So  in  the  case  of  the  ship 
La  Charmante^  taken  at  Louisbourgk  in  the  year  1745,  the 
court  of  appeals  decreed  (a),  that  captain  Huston^  who  had  the 
command  of  a  company  of  troops  sent  to  aSsbt  in  the  reduction 
of  the  island,  and  was  actually  put  on  board  the  king^s  ship 
t  49$  j    Princess  Maty,   at  the  request  of   the   commodore  of  the 
squadron,  and  assisting   on  board  at  the  time  of  the  capture, 
was  not  intitled  to  share  in  the  class  of  lieutenants  of  the  ship. 
But  if  thi^  be  not  the  true  construction  of  the  act,  it  must  be 
Dn  the  supposition  that  the  sentence  of  the  court  of  appeab  in 
feome  measure  controls  the  facts  which  are  admitted  on  the 
pleadings,  and  that  this  court  is  bound  only  to  look  to  the  sen* 
tence.     But  the  sentence  is,  that  the  prize  was  taken  by  the 
tofijoint  operation  of  the  army  and  navy,  and  it  is  not  necessary 
that  any  thing  more  shall  be  intended  by  the  words  conjoint 
operation^  than  that  the  capture  was  made  by  the  ship  with  the 
troops  on  board.    The  court  will  presume  that  the  sentence 
was  given  upon  those  facts,  which  are  admitted  by  the  plead- 
ings to  be  true,  (because  it  was  in  the  power  of  the  Defendants, 
if  they  had  thought  proper,  to  have  taken  issue,  and  denied 
those  facts,)  unless  it  necessarily  fellows,  from  the  words  of  the 
sentence,  that  it  is  contradictory  to  the  act. 

This  capture  being  made  at  sea,  in  ad  open  unfertified  bay, 
was  clearly  eifected  by  the  operation  of  the  ships.  There  were 
but  two  ways  in  which  the  army  could  assist ;  either  by  remain- 
ing in  the  ships,  and  acting  as  part  of  the  crew,  or  by  being 
landed  to  prevent  the  escape  of  the  enemy  from  the  prize.  Now 
it  is  consistent  with  the  facts  stated,  to  suppose  that  it  was  a 
capture  made  while  the  troops  were  on  board  the  ships,  and 
then  it  is  obviously  within  the  prize-act;  and  if  they  were  land- 
ed to  prevent  the  crew  of  the  enemy*s  ship  from  getting  on 
shore,  or  for  any  such  purpose,  it  could  not  be  contended  that 
merely  from  that  circumstance  the  case  was  taken  out  of  the 

(a)  Feb.  20y  1752,  as  appears  from  the  register  of  the  court  off-peak. 

act. 
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V)fU '  If  an  enemy's  vessel  were  driven  on  shore*  und  a  party  of  1 790. 
seamen  landed  to  prevent  the  crew  from  escaping  and  removing  "^ — 
the  cargo,  could  it  be  said  that  thi$  was  not  a  capture  by  per-  fgainsi 
sons  on  board  the  ship  making  the  prize?  In  Lindo  v.  Rodney  {a)^  ^i«^ 
Lord  Mansfield  says,  '*  it  would  be  spinning  very  nicely  to  con- 
tend, if  the  enemy  left  their  ship,  and  got  ashore  with  money, 
were  followed  upon  land,  and  stripped  of  their  money,  that 
^^  this  would  not  be  a  sea-capture ;  the  prey  is,  as  it  were  killed 
*^  at  sea,  and  taken  upon  land."  And  his  lordship  before  says, 
**  the  original  cause  of  taking  is  here  at  sea.  The  force  which 
V  terrified  the  place  into  a  surrender  was  at  sea;  if  they  had 
*f  resisted,  the  force  to  subdue  would  have  been  from  the  sea." 
So  in  the  present  case  the  capturing  force  was  unquestionably  [  494  ] 
from  the  sea ;  if  the  men  had  remained  on  board,  it  would  be 
clearly  within  the  prize*act,  and  their  being  put  out  of  the  ships 
to  fecilitate  the  enterprize,  (supposing  that  to  have  been  the 
o^se,}  could  not  in  reason  take  it  out  of  the  act  The  strongest 
point  relied  on  by  the  other  side  is,  that  the  act  is  applicable 
only  to  the  case  of  a  sole  ^capture,  the  words  of  it  being,  that 
the  tfjcers  shall  have  the  ^^  sole  interest"  in  the  thing  taken. 
Bnt  thi%  so  ixf  f ronf  bping  a  necessary  consequence  of  the  words, 
is  contrary  to  common  experience.  On  the  construction  of  the 
prize*acts  it  ba^  been  often  decided,  that  a  ship  which  is  barely 
in  sight  of  another  making  a  capture  has  a  right  to  share  in  the 
priz^.  If  the  interpretation  contended  for  were  the  true  opCf 
no  prize  taken  by  a  king's  ship  and  a  privateer  could  be  con^ 
^efnned  nnder  the  act :  the  first  clause  gives  to  the  king's  ship 
sm^  pifzes  as  they  shall  take :  the  second  provides  for  priva* 
teers  the  same  encouragement;  but  there  is  no  clause  which 
divides  the  prizes  taken  by  both  jointly :  the  consequence  there- 
fore would  be,  that  sucli  captures  not  being  made  solely  by 
either,  wpyld  ]\ot  fall  within  the  act;  whereas  tho  constant 
practice  is  to  consider  them  as  made  by  both,  and  to  divide 
them  accordingly  between  both.  In  the  case  of  Le  Cras  v. 
Hughes  {b\  it  clearly  appears  that  Lord  Mansfield  does  not 
consider  the  prize-act  as  being  confined  to  the  case  of  a  sole 
capture.  In  the  case  of  the  Biet^aisanl^  taken  at  Louisbcurgh 
in  the  year  1758,  though  the  navy  were  not  strictly  the  sole 

captors,  yet  they  were  decreed  to  have  the  sole  right  to  the 

• 

(a)  Pougl.  615.  (6)  Park's  Insurance,  S69»  last  Edit. 
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1 790.  prize.  That  was  an  iDstanoe  where  there  was  undoubtedly  s 
conjoint  operation  {a)  of  a  land  force  acting  on  shore,  and  not 
on  board  the  ships,  yet  by  a  sentence  of  the  adminlQr  the  prise 
was  condemned  to  the  nayy  alone  (i). 

Cfur.  adxns.  vuU. 

After  these  arguments,  the  case  stood  for  judgment.  But  on 
the  last  day  of  Hilary  Term,  Lord  Loughborough  said,  that 
[  495  3  although  he  had  formed  a  decided  opinion,  that  as  the  ship  and 
cargo  in  question  were  condemned  as  lawful  prize,  the  prize- 
act  attached  upon  ir,  which  was  an  unlimited,  univensal  grant 
of  the  interest  of  the  crown  to  the  navy ;  and  although  the  sen- 
tence of  the  court  of  appeals  evidently  meant  to  assert,  that  by 
reason  of  the  conjoint  operation  of  the  army  and  navy,  the  pro- 
perty of  the  prize  vested  in  neither,  but  in  the  crown,  (a  pro- 
position which  he  thought  directly  contrary  to  the  act  of  par^ 
liament,)  yet  his  lordship  was  not  then  quite  so  clear,  whether, 
as  the  case  stood  upon  the  record,  it  appeared  that  the  court  of 
appeals  had  exceeded  their  power  in  merely  issuing  a  monition 
to  the  agent  to  bring  in  the  proceeds,  so  as,  in  that  stage  of  the 
proceedings,  to  afibrd  a  ground  for  a  prohibition :  and  also 
whether  there  being  many  claimants  concerned  in  appointing 
the  agent,  a  single  claimant  should  be  permitted  to  object  to 
the  agent  giving  an  account  of  the  sales,  and  carrying  in  the 
proceeds. 

On  these  two  points  therefore^  his  lordship  desired  to  bear 
some  further  argument* 

Mr.  Justice  WiLSON^said,  he  wished  it  to  be  considered  on 
further  argument  what  the  jurisdiction  of  the  court  of  admiralty 
was  before  the  passing  of  the  prize^acts.  On  the  discovery  and 
first  settlement  of  AmericOf  commissions  were  granted  to  Sir 
Walter  Baleigkf  and  other  private  persons,  who  were  to  have 
for  their  own  benefit  whatever  they  might  take.  In  Leonard{c) 


^  (a)  I%e  account  of  that  co-opera- 
tion as  described  in  the  despatches 
tent  home  by  the  commander  of  the 
troopsy  was  as  follows : 

'*  The  admiral  sent  word  he  in- 
^  tended  to  send  in  boats  with  800 
^  men,  to  take  or  destroy  the  Pnir 
**  dente  and  the  Bienfingani  in  the 
harbour.  I  ordered  all  the  batteries 
at  night  to  fire  into  the  enemy's 
worksy  as  much  as  possible  to  keep 
their  attention  to  the  land    The 


u 

M 


^  miners  and  workmen  went  on  veiy 
^  well  with  thdr  approaches  to  the 
*  covered  way,  though  they  had  a 
«  continued  and  smart  fire  from  it. 
**  We  continued  our  fire  without 
^  ceasing.  The  boats  got  ta  the  ships 
**  at  one  in  the  morning,  and  took 
•«  them  both." 

(A)  Feb.  24,  1759. 

(c)  s  Leon.  iss.  Somen  v.  Sir 
Bkhard  BnMty, 

there 
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there  was  a  case»  he  obsenred^  which  arose  upon  one  of  those      1790. 
commissions,  where  two  ships  belonging  to  different  private      "^ — ^ 
adventurers  took  a  prize.   One  had  taken  it,  and  the  other  was      agmnti 
in  sight    It  became  a  question  before  the  admiralty,  whether   ^^ek.^*^ 
the  latter  was  intitled  to  any  part?  The  court  of  Common  Pleas 
took  jurisdiction  of  it  in  that  instance,  and  said  that  by  the  civil 
Jaw  each  ship  was  intitled  to  a  moiety ;  and  a  prohibition  was 
granted,  because  those  two  parties  had  agreed  on  their  retqm 
to  En^nd  that  whatever  was  taken  should  be  divided  by  them 
in  a  certain  proportion. 

Lord  LouoHBOROUGH  then  said,  that  with  respect  to  the 
jurisdiction  of  the  court  of  Admiralty,  he  conceived  that  ante- 
cedent to  the  prize-acts,  the  only  jurisdiction  which  the  court 
of  admiralty  could  have,  was  to  pronounce  whether  the  capture 
made  were  a  legal  capture  or  not,  because  the  sole  property  of 
what  was  taken  by  the  king's  ships  was  in  the  crown,  and 
therefore  there  could  be  but  one  person  intitled  to  any  thing  [  496  ] 
taken.  In  the  reign  of  Qjieen  Elizabeth^  and  at  subsequent 
periods,  but  particularly  in  that  reign,  there  were  several  com- 
missions given  to  Sir  Walter  Raleigh^  Sir  Francis  Drake^  the 
Earl  of  Cumberland^  and  others  who  undertook  at  their  own 
private  expence^  adventures  to  seek  what  they  could  get  from 
the  Spaniards  in  America^  as  appeared  from  the  commission  in 
Bifmer{a).  It  might  probably  have  been  a  matter  for  the 
court  of  Admiralty  determining  upon  the  legality  of  a  capturcy 
also  to  determine  between  the  grantees  of  the  crown,  as  to  the 
interest  which  a  particular  ship  might  have  in  a  capture  made 
by. another  ship.  The  court  of  Admiralty  acting  under  the  in- 
structions of  the  crown  might  incidentally  determine  the  ques- 
tion between  the  grantees  of  the  crown.  But  the  prize-act  had 
introduced  a  new  law  as  binding  as  the  common  law;  it  had 
.  vested^  by  force  of  a  parliamentary  grant,  a  title  to  all  prizes 
taken  at  sea,  in  the  navy.  No  jurisdiction  therefore  existing 
in  the  court  of  Admiralty  previous  to  the  prize-act,  could  in- 
title  that  court  (the  question  of  prize  being  decided)  to  decide 
the  question  of  property  in  the  prize  contrary  to  the  terms  of 
the  act  of  parliament. 

In  consequence  of  what  was  thus  thrown  out  by  the  Court, 

(a)  Rymer'f  Foed.  vol.  is.  p.  16.  ss, 4cc«  edit,  ni 5.  London. 

a  further 
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1790.     a  farther  argament  was  ordered,  which  came  on  Si  the  pr^Mit 

jj^^^      term;  when 

ngainsi         Htllj  Scijt,,  111  support  of  the  demurrer,  argued  as  follows  t 

Earl  Cam-  j^  order  to  entitle  the  Plaintiff  to  a  prohibition,  it  is  incuihbeht 
on  him  to  shew  in  his  declaration  that  some  legal  right  is  vested 
in  him,  either  by  the  common  or  statute  law  of  the  kingdom, 
which  has  been  violated  by  the  Defendants.  Now  no  such 
thing  appears.  If  the  facts  stated  in  the  declaration  coupled 
with  the  prize-act  were  a  sufficient  answer  to  the  monition,  it 
ought  to  have  been  shewn  below :  it  ought  to  have  been  all^;ed 
to  the  court  of  Admiralty,  and  perhaps  they  might  have  al- 
lowed it  If  they  had  disallowed  it,  or  determined  contrary  to 
it,  then,  and  not  till  then,  would  have  been  the  time  to  haV<e 
applied  for  a  prohibition.  But  supposing  that  tht  whole  of  tb^ 
facts  in  the  declaration  had  been  shewn  for  cause  to  the  lords 
of  appeal,  against  their  proceeding  in  respect  to  the  agent,  yet 
atill  they  ought  to  have  proceeded.  It  is  admitted  on  all  sides,  that 
where  the  court  of  Admiralty  has  jurisdiction  of  the  principd 
matter,  if  any  collateral  matter  arises  incidentally  in  the  caose^ 

[  497  ]  ^^^^  incidental  matter,  (though  if  it  had  been  die  original  cause 
of  suit,  would  have  been  properly  cognizable  in  the  courts  of 
Westminder-haU)  may  be  determined  in  the  conrt  of  Admiral^; 
and  if  that  court  determines  that  incidental  matter  according  to 
the  common  or  statute  law  of  the  land,  then  there  is  no  ground 
for  a  prohibition.  Now  the  first  allegation  contained  in  the 
declaration  is,  Uiat  all  and  all  manner  of  pleas  concerning  the 
construction  and  exposition  of  the  laws  and  statutes  of  this 
■  realm  belong  to  the  king's  courts  of  common  law.  But  this  is 
too  large  a  proposition ;  since  if  the  construction  of  the  com- 
mon or  statute  law  arises  incidentally  in  a  cause  in  the  courts 
of  Admiralty,  those  courts,  it  is  admitted,  have  a  right  to  malce 
that  construction.  The  proposition  therefore  ought  to  have 
been  qualified  accordingly.  This  qualification  of  the  general 
allegation  of  law  is  peculiarly  applicable  to  the  present  cas^. 
For  it  is  not  alleged  that  the  letter  of  attorney,  by  which  the 
agent  was  instituted,  was  e^chibited  to  the  Lof dfe  of  A{ipeal, 
and  that  they  either  would  not  admit  it,  or  determined  against 
it  The  applicatioti  now  made  to  the  Court,  bdng  to  restrain 
the  proceedings  against  Padey^  on  the  ground  that  he  has  an 
authority  from  those  who  have  a  te^  <'tghl^  -^  ifi^ididut  such 

authority 
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he  k  a  mere  •trftDgers)  tliil  aUtboritj  ought  to    .n^Q. 

ibav#  bat n  fibewn  to  tha  lords  of  appeal ;  and  if  they  had  acted     ' ' 

^idi  respect  to  that  audiori^,  o^ntmry  to  the  rules  of  the  cooii-  ag^ 
Dloa  lawy  (as  for  instarice  if  tbf^  had  rjequired  the  letter  of  ^'ICaji- 
attomey  to  be  proved  by  two  vitaesses,)  theiit  and  not  before^ 
.there  would-be  a  sufficient  reason  for  a  prohibition*  .  For  then 
it'wotdd  be  a  case,  where  a  court  of  priae  had  determiiied  an 
.ifflcideoftal  flutter,  properly  of  common  low  cognizance^  against 
the  rules  of  the  common  law.  Thus  in  the  case  oS'Somrs  ▼• 
£ir  BUhatd  Buckley  (0},  it  9vas  part  of  the.  suggeatioa  for  the 
f»roh2)ition,  that  the  agreement  between  ^  parties^  wUcb  was 
^he  oidy  matter  oogniaable  at  common  law,  had  been  aUe^ted 
in  the  court  of  Admiraltyy  and  there  .oTei^mled,  and  on  this 
•gioimd  the  pmhibition  was  granjbed*  But  afterwards  it  being 
•stated  by  the  other  aide^  that  the  court  of  Admiralty  wouU 
jaUow  that  plea  and  try  it,  a  conditional  .conaidtation  was 
f^Quifted.  This  shews  in  the  strongest  terms,  that  before  the 
-snperidr  jcourt  will  f^raat  a  prohibition,  it  nmst  be  fidly  satisfied 
.tliat  the  malitar  of  conunon  law  cognitanee  (for  the  misoooh 
atruction  of  which  the  prohibiticm  is  pray«ed)  has  beenxdearly  [  498  ] 
and  plainly  laid  before  the  inferior  court  Oa  the  stMne  firii^ 
•eiple  the  ct^ae d Skaiier  r. Uriendlfi)  was.dedded,  where  afMNk- 
{hibition  was  granted  to  the  Ecolesiastioal  Conrt^  cm  account  of 
.that  ocmrt  iiaviag  r^fiised  to  admit  pcoof  ;oC  the  payaMotof  a 
legacy  by  one  witness»  It  was  there  objected  that  the  motion 
Sor  the  prohibition  came  too  lalc^  being  after  sentence;  but 
Lord  Hoii  said^^  they  could  not  come  till  they  were  aggrieved 
^  by  refusal  of  proofs  and  that  was  not  known  till  after  aentenoek'' 
This  shews  the  necessity  of  .the  matter,  on  the  wrong  interpre- 
tation or  dedaion  of  which  the  prohibition  is  to  be  founded, 
Jbeiog  fully  and  phunly  exhibited  to  the  inferior  court  Till 
4hat  appears,  there  .iiqo  gcbaud  to  prohibit  them.  The  Jupe- 
rior  court  will  not  presume,  without  due  information,  .that /the 
inferior  court  waU  act  .wrong  in  their  decision,  when  such  matter 
is  brouf^t:  before  them.  This  court  will  not  prejudge  the 
oourtibelow. 

But  supposing  that  mery  .thing,  which  ought  to  baxe  bean 
.shewn  to  the  lords  of  apped,  was  shewn.  In  that  oa«e  >th<iy 
would  have.acted .perfectly  right  in  iasuing.ftmonitiooi  Jfilhegr 
liad.not  issued'it,  they  mightpeshaps  Jia^  been  liable  tpatfloa- 

(o)  8  Leon.  ISS.  W  l>9how.  I5S  &  17S. 

darmssp 
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1790«     danmSf  to  compel  them  to  execute  their  sentence.    Thqr  wen? 

bound  to  require  the  agent,  for  the  navy  to  bring  the  money  ia 

agabut      his  hands  into  their  court,  to  see  it  distributed  according  to 
Etri  Cam-  ]|^^^    Yqy  i^  legal  right  was  vested  in  the  army  to  a  share  in  the 
prize,  whatever  was  the  quanhan  of  that  share.    Of  this  the 
court  of  Appeals  was  bound  to  take  care.    To  die  possessioii 
of  this,  the  agent  does  not  appear  to  have  any  right.    The  de- 
claration in  stating  the  appointment  of  Taylor  and  Padey  as 
agents,  does  not  shew  that  they  or  dther  of  them  had  a  right 
to  be  possessed  of  the  whole.    Tlie  act  (a)  directs,  that  all 
sales,  &c.  of  any  ship  and  goods,  &c.  taken  by  any  of  his  m** 
jesty's  ships  of  war,  shall  be  made  by  agenta  or  persons  nomi- 
nated and  appointed  in  equal  numbers,  by  the  flag  officers^ 
captains,  officers,  ships'  companies,  and  '^  others  intiUed  there- 
unto!^   Those  words  are  added  to  every  different  class  of  per- 
sons, to  whom,  in  different  proportions,  the  prize  is  given.  But 
in  the  declaration  those  words  are  totally  omitted.     Now  it  is 
clear,  not  only  from  this  omission,  but  from  the  whole  dedan* 
•tion,  that  Padey  is  not  agent  for  the  army  as  well  as  the  navy. 
'The  contest  is  plainly  between  the  navy  and  army,  the  former 
£  499  3    claiming  the  whole,  and  tbe  latter  contending  for  a  part.    Pa^ 
ley  therefore  not  being  appointed  ^  In/ the  others  intitled  there-- 
unto"  xnx.  the  army,  can  have  no  right  to  keep  their  share  in 
his  hands.   Now  the  proper  way  of  taking  that  share  out  of  his 
bands,  was  by  directing  him  to  come  to  an  account,  and  deposit 
the  proceeds  of  the  ship  and  cargo  in  the  court  of  Appeals. 
If  his  constituents  have  a  right  only  to  a  part,  some  one  else 
must  have  a  right  to  the  other  part,  which  it  was  the  duty  of  the 
lords  commissioners  to  protect.     But  an  account  could  not  be 
taken  of  a  part,  without  an  account  being  taken  of  the  whole. 
The  agent  also  having  disposed  of  part  of  the  proceeds  before 
the  final  adjudication,  the  navy  who  appointed  him,  have  for- 
feited their  right 

By  the  act,  the  agent  is  to  be  appointed  by  a  majority  of  those 
intitled.  But  it  is  not  stated  in  the  declaration  that  Padejf  was 
appointed  by  a  majority.  It  cannot  be  intended  that  he  was 
appointed  by  them  all,  as  they  were  very  numerous,  and  many 
4ied  before  the  appointment.  And  this  objection  may  be  made, 
though  it  be  on  a  general  demurrer.  For  a  demurrer  admits 
nothing  but  what  is  well  pleaded.     The  constitution  of  the 

(a)  19  Gto,  9.  c.  67.  «.  31. 

agent 


IN  THS  TmIRTISTK  TsAB  OF  GEORO£  III.  500 

agent  goes  to  the  very  root  and  fbundation  of  tlie  title  to  the  1 790. 
prohibition;  but  it  is  defectively  set  forth,  and  therefore  ill  ■ 
pleaded.  It  is  likewise  stated  that  Tayhr  and  Padey  were  ap-  '^^^tt 
pointed  agents,  (not  that  Pady  alone  was,)  and  that  Tan/lor  is  ^^^  ^^ 
dead.  Now  the  distinction  in  the  books  is  this,  that  where  an 
interest  is  conveyed  to  two,  it  will  survive;  but  where  an  ow- 
iiority  is  so  conveyed,  it  is  to  be  taken  stricdy,  and  will  not 
survive.  Thus  if  a  warrant  to  arrest  be  given  to  two,  without 
saying  jointly  and  severalfyf  und  one  dies,  there  is  an  end  of  it. 
The  principle  upon  which  an  executorship  survives  is,  that  an 
executor  has  an  interest.  But  it  was  long  doubted  whether  an 
administration  could  survive.  The  appointment  also  should 
have  been  by  letter  of  attorney,  according  to  the  directions  of 
the  act.  But  there  is  no  letter  of  attorney  stated.  Another 
objection  is,  that  though  there  are.  many  joint  constituents  of 
the  agent,  having  a  joint  title  in  the  pri2e^  yet  the  action  is 
brought  by  a  single  coptain.  It  is  also  stated  in  the  declara- 
tion, that  part  of  the  proceeds  has  been  received,  without  sa]^- 
ing  what  part.  Now  the  Plaintiff  is  to  recover  by  his  own 
strength ;  and  he  has  not  shewn  a  right,  not  having  averred  that 
he  had  not  received  the  tehole  of  his  share.  Though  in  a  plea  in 
bar,  certain^  to  a  common  intent  is  sufficient,  yet  a  greater 
certainty  is  required  in  a  count.  Co.  lAtt*  SOS  a.  This  was  a  [  500  ] 
matter  within  the  Plaintiff's  own  knowledge,  and  is  of  the  sub- 
stance of  his  tide.  If  he  had  made  the  proper  averment,  an 
issue  might  have  been  taken  upon  it.  It  has  been  argued  on 
the  part  of  the  Plaintiff,  that  the  whole  right  was  in  the  navy, 
and  that  tlie  army  were  intitled  only  to  a  part  as  cestui  que 
tmstSj  or  on  a  quantum  meruit.  But  the  contrary  is  most  ap- 
parent upon  the  face  of  the  declaration.  Either  the  prize-act 
does  not  attach,  and  then  the  whole  is  in  the  crown,  or  it 
does  attach,  and  then  the  same  proclamation  which  gives  a 
legal  right  to  the  navy,  jpves  also  a  legal  right  to  the  army. 
The  prizes  are  to  be  divided  among  the  seamen,  marines,  and 
soldiers  on  board.  These  are  distinct  sets  of  men,  regulated 
by  different  laws.  Ever  since  the  Restoration,  there  has  been  a 
standing  law  for  the  navy,  so  also  there  is  a  standing  law  for 
the  marines ;  but  there  is  no  standing  law  for  the  soldiers, 
whose  existence  as  an  army  depends  upon  an  annual  act  of 
parliament  These  different  classes  of  men  are  accordingly 
the  objects  of  the  prize-act  and  proclamation,  in  certain  pro- 

**  portions. 
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1790.    pcrtioDt.    The.iaaie  sort  ofrij^  which -vesti  in  «nc^  Teste  also 
in  the  otherB,  whatewr  may  be  the  qtmnium  of  their  respectrre 


itgamn  ehares.  The  case  of  Waayi  v.  Xmvr  (a),  vas  refisrred  to  in  a 
Jhri  Cam-  former  aif^nmentt  but  the  interpretation  there  pot  upon  the 
fnords  **  on  board",  that  they  meant  '*  belonging  to  the  ship'% 
wa&  evidently  as  repugnant,  to  Lord  ManffieUPs  own  opinioii, 
(thoogh  he  felt  liimsetf  bound  by  the  decision. in  the  case  <if 
Lord  An$on  and  the  Cetiiurionf)  as  it  was  to  &rmer  iliUiaiiiM 
dons.  For  in  7K  1  Geo.  1.  the  Court  of  Kingfs  Bench  detetv. 
mined  in  the  caae  oiSandam  t.  WaUoer(b\  tliat  an  admiral  vho 
was  af^inted  in  England  la  supersede  another  in  the  j^j^wh^— ^i 
of  a  squadron  at  Jamaica^  but  had  not  arrived  on  ifaat  staftios^ 
.and  so  was  noi  aduaikf  tm  board  some  dup  oosi/iQsn^.the 
aqpmdffon,  though  he  certainly  bdoaged  to  iu .  waa  not  entitled 
to  share  in  a  priae  taken  in  the  JVnt  Indies  by  one  of  theehipe 
of  the  squadraoi  while  he  was  on  his  passage. 

It  is  tfaerefiiie  to  be  hoped  that  the  Court  will  In  (Om  in- 

-stence  pot  a  jconstmction  on  the  words  <^  on  board'^  oenlrary 

to  that  in  IVm^  y«  Lmzee^  npon  die  eame  principle^  on  which  in 

GaijfarA  t.  Fedron  (r)  they  decided^  that  ihe  .psafils  of  an  eAoe 

ou|^t  not  to  be  separated  from  the  execution  of  it  The  pahlJlB 

{food  equally  nsquires  that  thoae  pecsons  whajperfenn  oouUlaiy 

JBorvacea  abould  receive  the  reward  of  those  aarrioesi  as  that  Aef 

who  eaoecnte  dwl  ofibea  should  recdve  thepioils  of  dboseAfioes. 

[  501  ]        The  Conns  of  Adauraky  proceed  by  the  rules  of  )the  ttfil 

law;  .aU^  Hiti.  CL.L.  j81  &  dS,  and  aoobfdkig  to  the  civil 

,hvw  (d)  the  property  of  .prizes  taken  by  privfiie  feraons  was  in 

the  captois.    So  also  by  the  ancient  lawiof  BaglaM  irom.  jthe 

-earlieat  times,  die  .prizes  which  were:  taken  by  primie  petaonii 

helanged  to  themt  subject  do  certain  dodiisiions.    Tbifr  iippeacs 

from  .the  JKanfc.AioiEr(e)  of  the.Aidnutftal^»  from  maigr  rdla  of 

fiarliMiflnty 


(a)  Dougl.  324.  last  edit. 
{h)  This  oste  Mr.  8sijt.^AW  mad 
fiwm  a  MS.' 


(c)  Ante^  327. 


fiaque  exhottlbus  enptmus, 
JiI^iieiltiuinstatiainQStiasuat.  lost, 
lib.  .3.  tit.  1.  s.  17. 

(r)  itt'tbis  antient  treatise,  wluefa 

\^  prcpenred  among  the  ot)ier  MS& 

left  by  Lord  Hale  to  the  Society  of 

.Lincmn's  Iiin,  are  the  following  re- 

•  gttlatbok 

^  S'il  avient  desouz  les  gages  du 


roy  snr  la  mer,  ou  en  {wrts,  Uem 
det  anacBiys  esoe  gaigaeB  par jteute 
la  flotte  our  par  .parcdle  d'ioetkf 
donques  aura  &  prendra  le  roy  ae 
toates  amnneres  4*100011:  bitM;  k 
quarte  parties  «t  le^^  aei^nears  des 
nefs  une  autre  qqarte  partie;  et  Tau- 
tre  moitie  d'icettlx  biens  alirodt  ks 
gaigpiottrs  d'io^ub^  la  quelle  mm6» 
d6it  estre  entre.eulx  clement  par- 
ties; tie  'la  ipi^e  moide  aura  ^ratf- 
miral  ^  ehaooae  nef  deuk  shea^ 
c'est  a  dire,   aut^t  comme  deux 

mariners 


JbflCAtf. 
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)Mirlianient  (a),  fifom  the  Year  Bdoks  2  Sk.  S.  ^  pL  4%  ft  7  179Q« 
Ed.  4.  14.  1  RoU.  Sep.  175*  Bro.  Abr.  Property  pi.  58^  Okrfa^i  "^^j;^ 
Ih-axis  Ahnralj  174  &  175«  i^a^^.  TracU^  847^  land  alib  firom 
«tat  20  JiTtfTi.  6.  c.  I.  which,  though  made  for  a  pattieolar  pmw 
pose,  to  provide  for  the  case  of  neacral  goods  or  those  of  a 
fHend  being  taken  in  the  ship  of  an  enemy,  yet  proiveswhal 
the  law  was  in  general.  Thm%  the  law  stood  in  fermer  tiascs^ 
when  war  was  regularly  declared,  and  the  method  of  carrying 
on  hostilities  by  makitig  reprisals  was  not  so  fireqoenl  aa  at 
later  periods.  By  siifaeequeni  regulations  of  the  Adttiraltj^ 
private  ships  are  obliged  to  take  ^out  letters  of  marqlie^  or  are 
liable  to  be  treated  as  pirates,  whid)  is  also  agreeable  to  the 
tirench  ordinances  (6) ;  but  tile  proper^  in  what  they  take  tttll 
r«nains  in  the  ciqnors,  the  several  prize-aets  htfving  in  thia  v^- 
apect  recognised  the  ancient  law. 

As  therefore  in  case  of  a  privateer,  the  jshave  of  the  prise 
which  the  crew  wonld  have,  would  depend  upon  the  agreement 
ihey  had  entered  into  with  the  owners  by  whom  they  wew-paid, 
so  in  the  present  case,  if  it  be  not  within  'the  priee<iolv  both 
army  and  navy  must  depend  on  the  bonnty  of  the  king,  in  w4iom 
the  prise  would  he  then  Tested,  and  by  whom  they  <are  pakl.  [  508  ] 
Bot  if  h  be  within  the  act,  then  the  Mrmy  have  a  vested  right 
to  a  share,  and  a  prohibitioii  ought  not  to  be  graoied,  unless 
^Ae  monition  had  issued  againat  their  agent  tas  well  as  the  navy 
agent. 

In  PaekmmCi  Quej  6  Co»  18  6.  it  was  faolden,  that  an  appeal 
in  die  Ecclesiastical  Court  suspended  the  Ibnsfer  sentence,  mxA 
to  the  same  point  is  QauUUb.  llOi  So  it  is  of  an  vppfstX  in  a 
court  of  Admindty.  This  is  plain  from  all  the  pnxseedings  jn 
the  Admmky ;  and  from  the  style  which  the  'flaintiff 


mariners  8*11  eit  preient  aa'teidM  qae     chaleitag^rantil  droit,  ne  propreiamit 
fat.|t]se.eit  fidttSy  at  f^ll  est  soieoty     aimnuLpart;  msis iooulx ^a^^jgosz 


donques  il  n'aura  fonque  de  chacune  les  auront,  fonoue  I'admiral  en  aum 

veMd  ting  Bha)re:  et  ibeuht  de  ta  deUt  shares.**  J.  90.  and  see  C/^rJt«^« 

Flotle^  mii  sont  hoite  de  veus  all  iV«r.  175. 

tempt  de  la  prise,  n'auront  nulle  par-  (a)  Rot,  ParL  BO  Ed.  3.  No,  81. 

tie  d^icelles  s^ils  ne  font  seyglaiits  ted.  81.   S  Hen,  4.  Ko,'S9.   t&S 

vm  hi  prise  st  dedeas  la  v«ue,  par  Hen, 4.  N^  as«  so Hmu^.  JV^*  la. 

auisi  qu^  soient  semblahles  d'aider  teet^  30.  in  which  last,  there  are  roles 

aiix  captours  de  la  prise  avec  leur  for  the  division  of  prizes  taken  by 

voilles^  se  mestier  estoit."    A.  19.  ships  \a  the  kinifs  pay,  not  totally 

^  The  next  article  contains  a  provi-  unUke  those  -in  modon  .pkochuDa- 

alon  as  to  private  ships.  tions. 

^  ^  Si'hors  des  gages  da  roy,  auctins  (5)  Cede  des  Prises^  voL  i.  p.  M. 

biens  par  gallioters  ou  autres,  soient  art.  7. 
pris  sur  la  mer,  donques  le  roy  de 

uses 
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1790.  uses  in  the  declaration^  which  is,  *<  a  certain  business  of  appeal 
and  complaint  of  nullity  **,  the  decree  appealed  from,  appears 
to  he  not  only  reversed,  but  rendered  a  nullity  ab  crigine.  The 
^*^2^^  former  sentence  therefore  was  annulled,  and  that  whidi  re- 
mains expressly  pronounces  the  capture  to  have  been  joint,  by 
the  fleet  and  army.  The  courts  of  Admiralty  have  an  un- 
doubted right  to  determine  who  were  captors.  They  examine 
as  to  the  capture,  and  decide  whether  it  be  lawful  prize  or  not, 
and  either  reserye  the  quesUon,  who  were  captors,  as  in  the 
present  case,  or  decide  that  also.  If  they  have  not  here  deter- 
mined it  to  be  a  joint  capture,  they  have  determined  nothing 
on  the  subject:  either  way  therefore,  the  argument  on  the  part  of 
the  Plaintiff  that  the  navy  were  the  sole  captors,  is  ill  Ibunded. 
And  the  Court  of  Appeals  having  pronounced  their  sentence 
had  clearly  a  right  to  issue  process  in  execution  of  that  sentoice 
according  to  the  old  doctrine  in  The  King  v*  Brooms  and  the 
modem  authority  of  Smart  v.  Wo^,  S  Term  Rep.  B.  R.  38& 
Then,  if  the  Lords  of  Appeals  had  a  right  to  issue  the  moni- 
tion, this  court  have  no  right  to  prohibit  them. 

Adair^  Seijt.,  for  the  Plaintiff.  Admitting  many  of  the  prin- 
ciples laid  down  in  support  of  the  demurrer,  the  application  of 
them  to  the  present  case  may  fairly  be  controverted.  Allowing 
it  to  be  dear  law,  that  where  matter  properly  belonging  to  a 
court  of  common  law,  comes  incidentally  before  a  court  of  Ad- 
miral^, an  Ecclesiastical  court,  or  any  other  court  proceeding 
by  a  law  diflferent  from  the  common  law,  the  Court  which  has 
cognizance  of  the  principal,  has  also  cognizance  of  the  inci- 
dent, provided  the  incident  be  determined  according  to  the 
rules  of  the  common  law;  yet  it  is  equally  clear,  that  if  the 
incident  be  determined  contrary  to  those  rules,  a  prohibition 
ought  to  be  granted.  It  remains  therefore  to  be  seen,  what  the 
incident  is  in  this  case^  and  whether  the  Court  of  Appeals  have 
not  decided  that  incident  in  a  matter  different  from  the  rules  of 
^       the  common  law.     The  incident  arises  not  upon  the  letter  of 

[  508  ]  attorney  by  which  the  agent  was  appointed,  but  upon  the  con- 
struction of  the  prize  act.  Allowing  then  that  the  Court  of  Ap- 
peals have  a  right  to  construe  the  statutes  which  are  made  for 
their  regulation,  yet  if  they  construe  those  statutes  wrongs  there 
is  a  clear  ground  for  a  prohibition.  This  doctrine  was  fully 
admitted  by  the  Court  in  the  late  case  of  Brymer  v.  Atkins  (a), 

(a)  AtUe^  164. 

and 
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and  U  not  to  be  disputed :  a  fortiori  therefore,  if  they  ast  con-     1790. 
trary  to  those  statutes,  they  ought  to  be  prohibited. 


With  respect  to  the  objection,  that  the  ^nt  (who  acted  againat 
under  the  authority  of  the  navy)  having  taken  possession  of  the  ^ur^*^ 
prise,  and  applied  part  of  the  proceeds  before  the  final  adjudi- 
cation, the  navy  had  forfeited  their  right,  and  therefore  were 
not  entitled  to  a  prohibition ;  the  answer  is,  that  there  has  been 
an  adjudication  of  lawful  prize,  from  which  adjudication  there 
has  been  no  appeal.  The  only  part  of  the  judgment  of  the 
court  of  Admiralty  which  is  disputed,  is  that  which  was  reserved 
upon  the  adjudication,  namely,  who  were  the  captors.  The 
second  sentence,  with  respect  to  the  capture,  is  that  which  the 
PlaintiiP  conceives  to  be  contrary  to  the  act  The  adjudication 
of  prize  is  questioned  by  no  one,  nor  has  it  been  opposed  in 
anv  stage  of  the  business.  As  to  the  objection  to  the  statement 
oi  the  appointment  of  the  agents,  that  statement  is,  that  they 
were  dtdy  appointed,  which  is  admitted  by  the  demurrer.  Upon 
looking  into  the  clause  of  the  aet,  it  will  appear  who  those 
'<  others  interested  therein*'  are,  who,  it  is  objected,  are  not 
stated  to  have  concurred  in  the  appointment  of  the  agents.' 
They  are  the  officers,  marines  and  soldiers  acting  on  board  the 
ships,  in  whom  an  interest  is  unquestionably  vested.  And  the 
Plaintifl^  so  far  from  opposing  the  interest  of  the  army  under 
the  prize-act,  admits  that  by  the  act  they  have  a  vested  interest^- 
but  contends  that  they  have  no  other  interest  than  what  is  so 
vested.  It  is  plain  from  adverting  to  the  act  and  proclamation,' 
in  what  capacity  the  officers,  marines  and  soldiers  claim  any 
share  of  a  prize  taken  upon  the  high  seas.  The  proclamation 
stated  in  the  declaration,  and  referred  to  by  the  prize-act,  (and 
which  makes  as  much  a  part  of  it,  as  if  it  were  incorporated 
with  ity)  directs  that  three-eighths  shall  be  given  to  the  captuns 
and  flagKifficer:  one-eighth  to  the  captains  of  the  land  forces 
and  marines,  and  the  Ueutenants  and  certain  other  officers  in 
the  navy  mentioned  in  that  class :  one-eighth  to  the  lieutenants, 
quarter-masters,  ensigns  of  the  land  forces,  &c.  and  other 
naval  officers  mentioned  in  that  class :  another  eighth  to  the 
seijeants  of  marines  and  of  land  forces,  midshipmen,  &c. :  and  [  504  ] 
the  remaining  two-eighths  to  the  marines,  soldiers,  seamen, 
and  certain  other  persons  enumerated.  Now- it  is  clear  that  in 
the  distribudon  of  these  several  shares, .  except  the  first  three- 
eighths,  the  land  forces  on  board  have  an  interest.    But  it  is 

equally 
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1790;     e^iiuiUy  clear  that  they  have  it  |iqI  a«  a  dktinct  body  daimin^^i 

separate  share  by  itself,  but  per  (mpita^  as  individuals  in  thq 

i^aifut     9everal  classes  in  which  they  are  placed.     Oo  the  proolamatioo, 

BuTCam^  no  man  can  share  beyond  the  rank  of  captain  of  land  forcess  as 
claiming  under  the  prise^acty  because  the  rank  of  field  or  staff- 
officer  has  no  relation  to  that  situation  of  land  forqes  on  board 
a  ship  which  is  marked  put  by  the  priae-act.  The  captain  ia  the 
distinct  commander  of  hi^  company  like  a  captain  of  marines, 
The  land  forces  act  on  board  the  ships  m  do  other  capaci^ 
than  as  marines-  The  plain  reasop  therefore  of  the  prize-iict 
and  the  proclamatioa  engrafted  on  it  is  tliis :  that  the  land 
forces  while  they  are  on  board  the  king's  shipsi  shall  share 
rateably  per  capita  in  the  differeDt  claspes  in  which  liiey  aif 
placed  with  the  crews  of  tbpse  ship^.  As  to  the  actiqg  ag&inrt 
an  enemy  in  battlei  and  as  \o  the  divisions  of  soch^priae^  as 
may  be  taken*  they  are  considered  at  part  of  the  respective 
crews*  With  regard  to  the  appointi^ent  of  agents*  the  univer* 
sal  practioe  has  been^  that  the  marines  and  soldiers  serving  oq 
board  the  king's  sbip^  have  never  separately  had  any  part 
whatever  in  that  appointment*  Fropa  the  manner  indeed  i^ 
which  the  agents  are  to  be  appointed,  it  is  manifest  that  no 
sudi  separate  appointment  can  take  phice.  The  captains  pf  the 
navy  have  a  right  to  appoint  pne  or  more  agents,  nobody  bat  a 
flag-officer  can  interfere  with  them  •  the  officers  have  a  right  to 
^point  separate  agents  for  themselves :  bat  there  is  no  pro* 
vision  for  the  marines  or  land  forces  to  appoint  agents ;  but 
they  have  a  share  in  the  appointment  in  the  same  manner  as 
tb^  have  a  share  in  the  priae-mpney  in  the  several  classes  tp 
which. -they  belong.  The  statement,  therefore,  that  an  agent  is 
duly  appoiftted  by  the  officer?  and  crew:s  of  the  seve^  ships,  is 
a  statement  that  he  is  appointed  by  the  captain  and  sea  officen^ 
land  officers,  seamen,  marine  and  soldiers  who  compose  the 
cirews  of  the  ships  at  th^  time  when  the  pri^e  }b  taken. 

Another  objection  has  been  made  with  respect  to  the  agenti 
Bamely,  that  it  is  not  averred  thet  the  authority  ^ven  to  TayloK 
and  Pad^  survived  to  Pasky,  B^t  this  objection  is  evidently 
without  foundation.  J^ach  clas#  has  a  right  to  appoint  separate 
agents,  or  they  may  concur  in  the  appointment  of  the  same,  a9 

[  505  ]  was  here  the  case-  Out  suppose  that  each  had  appointed  seve* 
ml  agenta  in  different  parts  of  the  world;  it  would  frustrate  the 
end  of  j|ie  a^  pf  pcyrliamenti  and  be  a  gross  ftb^urdjtyf  if  the 

•  moment 


SvICai^ 
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moment  any  one  of  them  died^  the  autbori^  of  the  oChert  1790. 
should  ceasa  It  might  perhaps  be  a  questioo,  if  there  was  only 
one  agent  appointed  by  each  class,  and  he  died,  or  if  there 
were,  many,  and  they  all  died,  so  that  any  class  should  be  al- 
together unrepresented  by  an  agent,  whether  the  others  could 
act  ex  "parte  till  that  defect  were  supplied  ?  But  that  is  not  the 
case  here.  Taylor  and  Padey  were  appointed  by  all  who  by 
the  act  had  a  right  to  appoint. 

With  regard  to  the  olgection^  that  supposing  there  was  an 
exclusive  right  in  the  navy*  it  ought  to  have  been  stated  to  the 
court  of  appeals,  and  that  the  superior  court  ought  not  to  pre^ 
swne  that  the  inferior  court  would  have  decided  wrong  if  the 
matter  had  been  brought  before  them ;  the  answer  is,  that  it  is 
a  public  act  of  parliament  on  which  the  right  of  the  navy  is 
founded.  The  court  of  prise  had  not  only  a  right  to  take  that 
act.  into  eonsideratioui  but  were  bound  to  do  it  They  were 
presumed  in  law  to  be  as  cognizant  of  that  act  as  any  court  in 
Westminster. HiM.  It  was  therefore  before  the  court*  and  they 
have  decided  and  acted  upon  it  in  such  a  manner  as  would 
render  vend  the  provisions  of  the  statute.  Thus  mudi  as  to  the 
objections  made  on  the  part  of  the  Defendants  to  the  several 
statements  in  the  declaration. 

In  respect  to  the  inquiry*  how  the  law  stood  antecedent  to 
the  prise-acts,  the  result  of  that  inquiry  certainly  is,  as  was 
stated  on  the  other  side  in  a  former  argument,  that,  by  the  an* 
tient  law*  captures  made  in  war  belonged  generally  to  the  cap- 
tors, because  the  force  employed  was  not. paid  by  the  crown; 
and  that  in  case  of  prizes  taken  at  sea,  the  captors  were  subject 
to  a  contribution  to  the  lord  high  admiral,  as  an  acknowledg- 
ment of  the  aqthority  under  which  they  acted.  But  when  an 
alteration  took  place  in  the  military  state  of  the  kingdom  by  the 
employment  of  mercenary  troops,  the  principle  was  established* 
th*t  where  a  capture  was  made  by  a  force  empl<^ed  and  paid 
by  the  State,  th^  sulgect  of  the  capture  belonged  to  the  Stat% 
and  not  to  the  captors.  The  law  therefore^  independent  of  the 
prize-acts,  would  be  this,  that  whose  persons  acting  ieg^Uy  in 
war,  and  not  employed  and  paid  by  the  States  made  a  rigbtfiil 
c^)tttre  feom  an  enemy,  part  of  the  prize  wool4  helping  to  themr 
selves ;  where  thay.  were  employed  andfrnid  by  t|ie  S^afe^  therns 
the  prize  would  wholly  belong  to  the  State.  The  prize-acts  then  [  506  ] 
intervene  in  order  to  give  an  encouragement  to  persons.  conoM* 

missioned 


JBarlCAM- 

OXM. 


506  CASES  IN  TRINITY  TERM 

1790.  missioned  and  paid  by  the  State^  and  accordingly  create  an 
jj^^  equal  interest  in  them  with  private  adventurers,  to  annoy  the 
enemy,  as  well  for  their  own  emolument  as  the  public  service. 
The  policy  of  these  acts  seems  to  be,  to  put  the  force  of  the 
kingdom,  in  this  respect,  upon  the  same  fix>ting  on  which  it 
stcfod  by  the  antient  law.  The  effect  therefore  of  the  prize  acts 
is,  that  as  soon  as  a  ship  taken  is  condemned  as  lawful  prise^ 
immediately  the  property  of  it  is  vested  in  the  captors,  which 
would,  antecedent  to  those  acts,  have  bdonged  to  the  king. 
Tliat  effect  iu  the  present  instance  is  produced  by  the  19  Geo.  S. 
c.  67*  and  the  21  Geo.  d.  c.  15.  taken  together. 
•  It  appeared  after  diligent  inquiry  (a),  sufficiently  pkin  upon 
the  former  arguments,  that  in  the  practice  of  the  courts  of 
Admiralty,  a  mixed  capture  has  never  been  holden  to  take  the 
case  out  of  the  prize-acts :  whether  that  capture  were  by  a  com- 
missioned and  a  non-commissioned  ship,  a  king's  ship  and  a 
private  ship  of  war,  or  even  a  joint  c^>ture  by  a  naval  and 
military  force ;  a  strong  instance  of  which  was  the  case  of  the 
ships  taken  at  Louisbm^h.  So  that  it  seems  that  no  case  can 
be  put  in  which  the  king's  ships  are  intitled  to  any  share  of  a 
prize  taken  at  sea,  where  it  has  not  been  uniformly  holden  to 
be  either  in  part  or  in  the  whole  within  the  provisions  of  the 
prize  acts.  Where  any  other  body  of  men  have  a  separate 
right  to  share,  the  whole  should  not  be  condemned  as  lawful 
prize  to  the  king ;  for  the  instant  that  it  is  so  condemned,  by 
the' terms  of  the  act  of  parliament  it  becomes  the  sole  property 
of  the  captors.  In  this  case,  therefore,  notwithstanding  the 
preamble,  if  it  may  be  so  called,  of  the  sentence  of  the  lords  of 
Appeal;  the  legal  effect  of  the  sentence  is  what  it  ought  to  be, 
to  vest  the  prize  in  the  navy  as  the  captors,  subject  to  the  .indi- 
vidual right  of  those  being  on  board  the  king's  ship^  who  were 
to  share  by  virtue  of  the  proclamation. 

It  has  been  said,  that  as  far  as  relates  to  the  fact  of  the  cap- 
ture the  Plaintiff  is  to  be  bound  by  the  recital  of  the  sentence. 
Admitting  this,  the  Defendants  are  also  bound  upon  the  de- 
murrer, by  every  fact  stated  in  the  declaration,  which  is  not 
inconsistent  with  the  fact  stated  in  the  sentence.  .  Now  it  is 
stated  as  a  fact  on  the  declaration,  and  admitted  by  the  de- 
murrer, that  the  capture  was  made  upon  the  high  seas  by  his 

(a)  After  the  fint  argument  on  the  demurrer,  the  Court  desired  that  enqoiiy 
tb  be  particularly  made. 

majesty's 
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majesty's  ships  having  the  land  forces  on  board  at  the  time  of  1790. 
the  capture.  *  But,  says  the  sentence,  it  was  made  by  the  con-  „ 
joint  operation  of  the  army  and  navy.  Here  then  are  two  agaifisi 
allegations  on  the  record^  which  are,  in  one  sense,  binding  *'ilgN^"* 
upon  the  parties.  The  Plaintiff  is,  on  his  parr,  bound  by  the  [  *  507  ] 
allegations  of  the  sentence ;  the  Defendants,  on  theirs,  admit  by 
the  demurrer  the  facta  stated  in  the  declaration.  The  allega« 
tion  therefore  in  the  sentence  is  to  be  construed  in  such  a 
manner,  as  shall  be  consistent  with  the  admitted  fects  in  the 
declaraUoo.  What  then  is  the  allegation  ?  That  the  capture  was 
effected  by  the  conjoint  operation  of  army  and  navy.  What  is 
the  fad?  That  the  army  was  on  board  the  ships  at  the  tiine  of 
the  capture.  This  explains  the  allegation.  The  capture  then 
was  made  by  the  conjoint  operation  of  the  army  and  navy :  which 
is  the  same  as  saying,  it  was  made  by  the  conjoint  operation  of 
seamen  and  soldiers  on  board  the  king's  ships;  by  the  seamea 
under  the  command  of  Commodore  Johnstonef  and  the  spl^dierii 
under  that  of  General  Meadows,  composing  at  that  time  a  par( 
of  the  crews  of  the  squadron.  The  question  then  is,  what  is  the 
e£fect  of  the  sentence?  It  is  to  vest  the  prize  in  the  naval  cap- 
tors, preserving  at  the  same  time  the  right  of  the  army  as  indi* 
viduals,  and  as  making  a  part  of  that  naval  force.  The  words 
of  the  act  of  parliament  cannot  have  any  other  fair  interpreta- 
tion. But  it  is  objected,  that  nothing  appears  by  the  sentence 
to  shew  why  the  act  should  not  have  this  effect.  A  doubt  was 
suggested  by  the  court,  whether  there  was  a  sufficient  grvvnd 
for  a  prohibition  in  any  tiling  which  the  court  of  Prize  Md  yet 
done.  It  was  intimated,  that  supposing  the  operation .  of  the 
act  to  be  as  the  Plaintiff  contends,  yet  the  sentence  onght  to  be 
construed  so  as  to  give  it  a  legal  effect,  and  not  so  as.  to  make 
it  illegal,  for  the  purpose  of  obtaining  a  prohibition.  Now  it 
appears  that  the  Court  of  Appeals  have  in  fact  done  something 
contrary  >  to  the  act  of  parliament.  They  h^ve  ordered  the 
agent  not  only  to  bring  in  an  account  of  the  whole,  b^t  also  to 
bring  into  court  whatever  is  in  his  possession  or  power,  of  the 
produce  of  the  prize.  The  order  is  not  to  bring  in  the  residue^ 
which  perhaps  might  be  construed  to  shew  an  acknowledg- 
ment that  the  former  part  had  been  properly  distributed ;  but 
it  is  general,  to  bring  in  the  '^  proceeds  of  such  part  of  the  ship 
**  and  cal^o  as  might  bo  in  his  hand^  power,  or  possession.'* 
And  non^onstat,  but  that  the  courts .  v^n  brin^^pg  ip  the  ac- 
▼OL.  I.  N  N  count. 
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1790.     county  might  hold  that  what  bad  been  in  his  power  or  pones* 
TT^     8ion,  and  which  had  been  divided  without  their  authority^  was 
agahut      within  the  meaning  of  the  monition.     But  in  truth  the  court  of 
j^^j^^'   appeals  have  no  power  over  any  part.  By  *  their  oMm  condemn- 
C  *d08  ]  ation  of  the  prize,  the  whole  belongs  to  the  navy.     They  have 
therefore  acted,  in  point  of  fact,  contraiy  to  the  act  of  parliar 
ment,  which  directs  that  the  produce  of  the  prizes  which  shall 
be  condemned,  shall  be  placed  in  the  hands  of  the  agent    By 
looking  at  the  several  clauses  (a)  of  the  act,  there  will  be  seen 
a  regular  system  framed  by  the  legislature,  directing,  both  sub* 
stantially  and  formally,  the  disposition  of  the  whole  of  the  cap- 
ture.   The  appraisement  and  sale  are  to  be  made  by,  and  the 
produce  is  vested  in,  the  agent  appointed  under  the  directions 
of  the  act.    The  ageni  is  bound  to  do  certain  acts  by  which 
notice  shall  be  given  to  all  parties  interested.    The  agetU  is  to 
make  public  notifications  before  the  disposition  of  the  prize.  The 
ageni  is  to  make  similar  notifications  to  Greemmch  HotpUaL  In 
the  hands  of  the  agent  the  shares  of  run  men,  and  the  unclaimed 
shares  are  to  be  deposited,  the  latter  to  remain  there  for  ^ree 
years.  And  on  non-compliance  with  the  terms  of  the  act,  a  severe 
penalty  is  inflicted  on  the  agent.     It  is  the  evident  intention, 
therefore,  of  the  Legislature,  that  tlie  person  appointed  agent 
in  the  manner  prescribed  by  the  act,  shall  be  responsiUe  to  the 
parties  appointing  him,  shall  be  responsible  to  Greenwich  Ha- 
piialf  and  shall  be  responsible  to  the  public.     It  cannot,  there- 
fore, with  any  reason  be  contended  that  the  court  of  Appeals 
have  a  right,  ad  libitum^  to  take  the  whole  produce  out  of  the 
hands  of  the  agent  legally  constituted,  and  without  any  appli- 
cation for  this  purpose,  on  the  part  of  any  one  interested  in  the 
business.    The  moment  the  Admiralty  take  the  whole  out  of 
the  hands  of  the  agent,  all  the  provisions  of  the  act  which 
have  been  enumerated,  are  rendered  inefiectual.    It  therefore 
is  most  clear,  that,  consistent  with  those  provisions,  it  is  notiu 
the  power  of  the  Court  of  Appeals,  to  act  as  they  have  done  in 
this  case,  on  the  application  of  any  person  not  interested  in  the 
prize.     It  is  not  stated  that  the  monition  was  prayed  for  by 
any  of  the  captors,  or  that  on  their  part  any  objection  was 
made  to  the  appointment  or  conduct  of  the  agenL    There 
might  perhaps  be  a  ground  for  the  court  of  prize  to  issue  s  mo- 
nition to  the  agent  to  bring  in  the  moOey  of  which  be  wa^ 

(tf)  Vide  19  Geo.  3.  e.  67.  #.  50,  51,  52, 55,  54,  55,80,  91,  W^,  59. 

p6s8es9<ed. 
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poBseasedj  if  there  were  any  charge  of  fraud  or  embezzlement      1790. 

made'  against  him  by  any  of  the  captors,  or  if  for  any  other     "= 

reason  the  money  were  unsafe  in  his  hands.     Possibly  at  the      agauui 
request  of  the  captors,  the  court  of  prize  would  take  such  a  ^'^  ^^^" 
measure  for  security*     But  no  ground  is  here  stated,  no  com*    [  50g  ] 
plaint  exhibited,  nor  anjr  application  made  by  the  captors  to 
that  court,  in  order  to  induce  them  to  issue  a  monition.     It  is 
the  spontaneous  act  of  the  court,  to  take  the  money  from  the 
only  person  who  can  perform  the  directions  of  the  statute,  to 
whom  it  is  given  as  a  trustee  both  for  the  captors  and  the  pub- 
lic, and  place  it  in  the  hands  of  an  oSScer,  to  whom  the  statute 
gives  no  power  whatever. 

As  to  the  objection,  that  the  motion  for  a  prohibition  is  not 
made  by  the  general  body  of  persons  interested,  but  by  one  cap- 
tain alone-;  if  that  objection  were  to  prevail,  it  would  amount 
to  a  declaration,  that  in  case  of  a  capture  by  a  king's  ship,  the 
court  would  never  grant  a  prohibition,  unless  at  the  joint  re- 
quest of  all  parties  concerned.    But  what  they  have  all  a  right 
to  do  collectively,  the  same  right  has  each  to  do  individually. 
In  the  present  case,  indeed,  it  is  almost  a  physical  impossibility 
that  they  all  should  join.    As,  then,  the  Court  of  Appeals  has 
Already  done  aome  act  contrary  to  the  statute,  there  is  ample 
ground  for  a  prohibition.     But  it  has  been  suggested  that  as 
die  directory  part  of  the  sentence  admits  of  a  legal  construc- 
tion, this  court  ought  not  to  infer,  that  if  the  money  is  brought 
into  the  Court  of  Appeals,  tl>at  court  will  apply  it  otherwise 
than  the  statute  directs.     But  it  is  a  good  ground  for  a  prohi- 
bition, if  there  appears  reason  to  believe  that  the  Court  of  Ap- 
peals will  so  apply  the  money,  though  they  have  not  actually  so 
applied  it.    Thi»  in  the  case  of  Hilt  4*  Ux.  v.  Birdj  Aleyn  56.  a 
prohibition  was  granted  to  the  Ecclesiastical  Court,  because  it 
had  threatetied  to  repeal  letters  of  administration  without  just 
cause.    It  was  not  granted  quia  Hmetf  but  because  the  Eccle- 
siastical Court  had  manifested  an  intention  of  acting  contrary 
to  the  common  law.     The  same  doctrine  is  laid  down  2  RolL 
Abr.  tit.  Prohibition^  303.  pi.  27  &128.  These  cases  establish  the 
principle,  that  where  an  inferior  court  plainly  shews  a  design 
to  act  contrary  to  the  common  law,  it  is  not  necessary  to  wait 
till  they  have  really  so  acted,  in  order  to  have  a  ground  for  a 
prohibition*    In  the  present  cas(*,  the  Court  of  Appeals  have 
evidently  shewn  such  an  intuition,  both  by  that  part  of  their 

N  N  2  sentence 
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1 790.     sentence  which  holds  the  case  to  be  out  of  the  prize  act,  and  by 

"^^     the  order  to  bring  in  the  money ;  for  that  order  would  be  uih- 

I  agamu      necessary  unless  they  meant  to  dispose  of  the  money  in  some 

I  iiKK^'''    manner  repugnant  to  the  disposition  which  the  statute  pointk 

out  Upon  the  whole  then  of  the  case  it  appears,  that  the  Court 
[  510  ]  of  Appeals  have  not  only  acted  already  in  opposition  to  the  19 
Geo,  3.  c.  67.  and  81  Geo,  3.  c.  15.1>ut  have  also  manifested  a 
clear  intention  of  acting  farther  in  opposition  to  those  statutes. 
The  Plaintiff  has  therefore  substantial  ground  to  support,  and 
is  not  too  early  in  applying  for  a  prohibition. 

Hillf  in  reply,  went  over  the  general  grounds  which  he  before 
stated.  With  regard  to  the  objection  on  the  part  of  the  Flatntilli 
that  great  inconvenience  would  follow,  if  the  agency  of  Paskjf 
had  determined  by  the  death  of  Taylor^  he  argued,  that  the  ap» 
pointment  ought  to  have  been  made  to  them,  and  the  survivor 
of  them,  or  to  them  jointly  and  severally,  which  would  have 
obviated  all  such  inconvenience.  The  Plaintiff  therefore  ought 
not  to  rest  on  a  possible  inconvenience,  which  might  easily  have 
"been  avoided  by  a  proper  method  of  appointment.  As  to  the 
argument,  that  the  agent  could  not  execute  the  several  matters 
which  he  is  required  to  do  by  the  act,  if  he  had  itppeared  and 
brought  in  the  proceeds,  what  is  there  required  by  the  act  that 
he  might  not  do,  and  yet  have  obeyed  that  process?  He  might 
have  given  all  the  notifications :  the  possession  of  the  C6att 
would  have  been  his  possession,  as  much  as  the  possession  of  a 
receiver :  the  interest  of  Greefvaoich  Hospital  wovAd  have  been  as 
safe  in  their  hands  as  in  his.  There  is  not  any  one  part  of  the 
act,  but  what  might  have  been  performed  consistently  witti  the 
obedience  of  the  agent  to  the  process.  If  so,  the  whole  of  the 
argument  on  the  other  side  falls  to  the  ground ;  i^d  the  Lords 
of  Appeal  have  not  contravened  the  act.  The  agent  indeed  need 
not  have  brought  in  the  money,  but  he  might  have  shewn  cause 
upon  the  process.  If  he  had  shewn  cause,  and  they  bad  insisted 
upon  his  doing  any  thing  inconsistent  with  his  duty  as  agent^ 
then,  and  not  till  then,  they  would  have  contravened  the  act. 
But  it  does  not  appear  that  the  mere  issuing  of  process  poidd 
disable  him  to  perform  his  duty  as  agent,  even  supposing  he 
toas  agent,  which  is  begging  the  whole  question,  and  of  whidi 
the  Lords  of  Appeals  had  a  right  to  be  informed.  Suppose 
Pasletf  had  not  been  agent  at  all,  a  monition  might  dien  hate 
issued  against  him;  and  why  should  it  not,  when  be 'does  not 

make 
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make  iiis;  agency  appear?  The  objection  therefore^  that  this  1790. 
applicatfon  for  a  prohibition  is  at  least  premature,  remains  un- 
answered- The  application  itself  is  directly  contrary  to  The 
King  V*  Broom^  and  many  other  authorities.  In  that  case  there 
bad  been  a  sentence  condemning  a  ship  as  lawful  prize,  and 
after  the  sentence  a  libel  had  issued  against  Broom  to  compel 
him  to  bring  in  the  produce.  It  appeared  that  Broom  had  [^11] 
taken  the  money,  as  Pasley  has  in  this  case,  as  agent  for  other 
persons,  who  were  the  African  Company.  It  was  argued  in  that 
jcase^  that  by  the  sentence  of  condemnation  a  legal  right  was 
Tested  in  the  king,  which  was  the  subject  of  an  action  at  law, 
and  therefore  the  Court  of  Admiralty  had  no  right  to  issue  pro- 
jcess.  The  answer  to  that  argument  applies  with  its  full  force 
to  the  case  now  before  the  Court.  The  answer  was,  that  not- 
withstanding the  execution  of  the  sentence  depended  on  a  legal 
righty  yet  it  was  incident  to  the  jurisdiction  of  the  Court  of  Ad- 
miralty^  and  on  that  ground  the  prohibition  was  refused.  There 
the  Jfrican  Company  had  a  right  to  take  prizes:  Broom  derived 
hb  power  from  them :  but  the  common  law  right  which  the 
company  had  to  t^e  did  Qot  protect  Broom  from  the  monition. 
Neither  in  this  case  can  the  parliamentary  right  of  the  captors 
exeqipt  Pasley  from  a  monition.  The  two  cases  are  parallel. 
A  right  derived  from  an  act  of  parliament  is  not  stronger  than 
a  right  derived  from  the  common  law.  All  the  arguments  and 
reasoning  of  the  Court  likewise  in  Smari  v.  Wolffi  are  fully  ap- 
plicable to  this  case  (a). 

Cur»  advis.  vult. 

On 


(a)  In  the  coune  of  the  argumeiit» 
Mr.  Serjt.  HUi  pointed  out  an  inac- 
ouracy  m  the  2>ii/cft  prise  act,  si 
GtQm  a.  c.  15.  the  third  section  of 
which,  after  reciting  that  by  the  19 
Geo,  3.  e.  67.  &  80  Cfeo.  5.  c»  29. 
^  Several  provirions  and  regolationt 
^  were  established,  for  the  better  car- 
*  lying  OB  the  salutary  purposes  by 
**  tae  said  acts  intended  in  the  proso- 
"  cutioo  of  hostilities  against  France 
^  and  Spain**,  enacts,  *  that  the  seve- 
**  ral  regulations  and  proTisions  re* 
.^^specting  the  gmpt  o£  eommmiont 
ff  0r  Mien-  qf  marque,  the  persons 
**  actinc,  and  the  captures  made,  ua- 
^  ddr  we  authority  of  such  eommU' 
^  Mumt  or  letter^  €f  marque^  and  all 
**  other  clauses,  provisoes,  matters 


^  and  things,  contained  in  the  said 
''  acts  shallextend,  and  be  construed 
**  and  deemed  to  extend,  to  the  grant 
**  of  cosiiNJiftofu  or  UUett  of  marque 
^  to  the  persons  actma,  and  the  cap- 
^  tures  made,  under  the  authority  of 
**  such  cornvdmom  or  letiert  of  marque, 
**  for  general  reprisals  against  the 
**  ships,  goods,  and  subjects  of  the 
^  States  General  of  the  United  Ph)- 
**  vinces,  and  all  other  matten  or  things 
"  whatsoever,  in  respect  of  the  same, 
^  during  the  continuance  of  hostiU- 
**  ties  against  the  States  Genonl  of 
'*  the  United  Ph>vinoe8,  as  fully,  am- 
^  ply  and  effectually,  to  all  intents 
**  and  purposes,  as  if  the  same  regu- 
**  lations,  provisions,  clauses,  provi- 
**  sees,  makers  and  things  had  been 
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1 790.         On  this  day  judgment  was  pronounced  as  fiidlows,  by 
„  ^^  Lord  Loughborough.     In  this  case  the  declaration  states^ 

agaitut  first  as  a  proposition  oF  law,  that  the  exposition  of  the  statute 
ilsy.  '  laws  of  this  realm  appertains  to  the  king^s  courts  of  record.  It 
then  recites  the  prize  act,  which  passed  upon  the  war  against 
the  States  General,  and  his  majesty's  proclamation  for  a  distri- 
C  512  ]  bution  of  prizes,  under  the  authority  given  by  that  act  It  then 
states  the  appointment  of  Commodore  Johnstone  as  commander 
of  a  squadron,  of  the  Plaintiff  as  captain  of  a  ship  in  that 
squadron,  and  of  General  Meadom  as  commander-in-chief  of 
the  land  forces,  to  be  employed  on  an  expedition  against  the 
Cape  of  Good  HopCf  a  colony  of  the  States  General  in  Africa^ 
and  secret  instructions  given  by  his  majesty  directed  to  the  two 
commanding  officers  Commodore  Johnstone  and  General  Jlfen- 
dam^i  in  order  to  prevent  disputes  which  might  arise  between 
the  fleet  and  army.  By  these  instructions  it  was  prorided, 
that  such  booty  as  should  be  taken  from  the  enemy  by  the  joint 
operation  of  die  fleet  and  army,  at  the  attack  of  the  Cape^ 
should  be  distributed  among  the  land  and  sea  forces  into  two 
shares ;  the  share  of  the  navy  to  be  divided  according  to  the 
regulations  established  for  the  service.  The  declaration  then 
states,  that  the  squadron  with  the  land  forces  on  board  proceed- 
ed upon  the  sdd  expedition,  but  did  not  make  any  attack  upon 
the  Cape  of  Good  Hope. 

It  then  states,  that  upon  the  21st  olijtiy^  the  squadron,  with 
the  ship  of  which  the  Plaintiff  was  captain,  having  the  land 
forces  on  board,  did  in  a  certain  open  unfortified  bay,  called 
Saldahna  Bay^  at  a  great  distance  from  the  Cape  of  Good  Hope, 
attack  and  seize  as  prize  the  ship  Hoogskarpell  and  cargo,  the 
property  of  the  subjects  of  the  States  General.  The  declaration 
then  states,  a  libel  in  the  High  Court  of  Admiralty,  by  his  ma- 
jesty's proctor,  for  the  condemnation  of  the  said  ship  as  lawful 
prize,  being  taken  by  Commodore  Johnstone  and  his  squadron^ 
and  a  sentence  thereupon  upon  the  4th  of  September  1782,  con- 
demning the  ship  and  cargo  as  good  and  lawfiil  prize  generally, 
reserving  the  question  who  were  captors;  and  afterwards  upon 

**  paiticolarly  repeated  and  re-^nsct-  by  the  im§^i  skSpg^  thongfa,  in  point 
<<  ed  in  Oui  set.''  It  u  plain,  that  thb  of  pntttice,  it  has  heen  hoMen  to  in- 
5ection  it  lo  worded  as  to  leave  it  dude  tfaoie  provimmi.  The  Mme 
doubtful,  whether  it  is  meant  to  ez-  ambiguilj  prevails  in  the  third  see- 
tend  to  any  provisions  of  the  two  tion  of  the  j%MJitdl  prise  act,  SOGco, 
former  acts  respecting  captures  made  3»r«89. 

the 
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the  matter  reserved,  on  the  28th  of  Mqj^  1785,  an  interlocutory  1790* 
order  of  the  Coart  of  Admiralty,  pronouncing  for  the  interest  TJ — 
of  the  army  generally,  agreeable  to  the  spirit  of  his  majesty's  agama 
instructions,  and  decreeing  the  distribution  of  the  prize  ac-  ^'''^^■^ 
cording  to  such  instructions,  in  equal  shares.  The  declaration 
then  proceeds  to  state  an  appeal  from  this  last  decree  upon  the 
SOth  of  Jmitf  J786,  and  a  decree  of  the  Court  of  Appeals,  re« 
versing  the  last  mentioned  decree  of  the  Judge  of  the  High 
Court  of  Admiralty,  and  pronouncing  ship  and  cargo  to  have 
been  taken  by  the  conjoint  operation  of  his  majesty's  ships  em- 
ployed on  an  expedition  against  the  Cape  of  Good  Hope^  under 
the  command  of  Commodore  Johnstone^  and  of  the  army  under 
the  command  of  General  Meadiws  upon  the  same  expedition^ 
and  condemning  the  ship  with  the  unclaimed  cargo»  as  good  [  518  ] 
and  lawful  prize  to  the  king.  The  declaration  then  states,  that 
EdTDord  Taylor  and  John  PasUy  were  duly  appointed  agents  by 
the  o£Bcers  and  crews  of  the  several  ships'  companies  of  the 
squadron,  and  as  such  agents,  soon  after  the  decree  of  the  4th 
ci  September  1782,  caused  the  ship  and  >her  cargo  to  be  soldy 
received  the  produce^  distributed  part  thereof  among  the  of- 
ficers and  crews  of  the  squadron,  and  that  the  residue  remained 
in  the  hands  of  Pasleifj  and  ought  to  be  distributed  to  the  cap- 
tors aforesaid,  pursuant  to  the  statute  and  proclamation.  It 
then  states,  that  the  Plaintiff  Home  brought  his  action  in  the 
court  of  King's  Bench,  of  trespass  on  the  case  on  promises, 
against  Pasley  the  surviving  agent,  ( Taylor  being  stated  to  be 
dead,)  for  damages  for  the  non-payment  of  his  share.  It  then 
states,  as  a  proposition  of  law,  that  the  commissioners  of  ap- 
peals in  prize  causes  have  no  authority  by  law  to  take  out  of 
the  hands  of  any  agent,  so  appointed,  the  money  arising  from 
any  sale  of  prizes,  finally  adjudged  lawful  prize  to  his  majesty  • 

in  a  court  of  admiralty.  That  the  commissioners  of  appeals 
contriving  to  take  out  of  the  hands  of  Padey  the  money,  and 
to  prevent  the  Plaintiff  recovering  at  law  his  damages,  did  on 
the  Sd  of  May  1788,  issue  a  monition  to  Padey  to  bring  in  an 
account  of  sales,  together  with  the  proceeds.  This  is  the  whole 
of  the  declaration.  The  Defendant  traverses  the  last  allegation 
of  process  issued  against  the  prohibition,  and  demurs  generally 
to  the  rest  of  .the  declaration.  This  general  demurrer  conse- 
quently admits  all  such  facts  stated  in  the  declaratioa  as  are 
well  pleaded. 

Upon 
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1790.         Dpoti  the  last  argument,  three  objeotioDt  were  talEen  to  the 

statement  of  the  dedaration,  to  shew  that  upon  the  Ihce  of  ths 

aga^  declaration  the  Plaintiff  has  not  made  out  a  case  which  entitles 
mriCAM-  iiigi  to  a  prohibition.  I  shall  mention  these  objections  rety 
briefly,  because  to  each  of  them,  as  it  seems  to  me^  a  ray  short 
and  distinct  answer  occurs.  The  first  I  shall  take  notice  of 
was,  that,  by  the  Plaintiff^s  own  shewing,  he  and  all  the  squadron 
have  forfeited  their  share  in  the  distribution  of  the  prize,  be- 
cause part  of  it  was  distributed  before  final  sentence  of  oon« 
demnation.  It  is  of  no  moment  to  discuss  whedier  there  was 
any  such  cause  of  forfeiture,  because  the  objection  mistakes 
[  514  ]  the  state  of  the  declaration ;  which  indeed  states  that  part  had 
been  distributed,  but  also  expressly  states  that  it  was  afber  dw 
sentence  upon  the  4th  ofSepieMery  against  whidi  senteaee  there 
is  no  appeal,  and  which  was  an  adjtHlication,  condemning  the 
ship  and  cargo  as  lawful  priae.  The  second  objection  is,  that 
the  appointment  of  Daylar  and  Padey  as  agents  far  the  officers 
and  crews  of  the  squadrcm,  is  not  wdl  aet  forth,  firom  an  ex- 
pression i^  the  statute  which  says  that  the  officers  and  crews 
and  others  having  interest  in  the  prize,  shall  appoint  agents^ 
and  then  marks  Out  the  manner  in  which  they  are  to  be  ap- 
pointed. The  subsequent  part  of  that  clause  of  Ae  act  suffi- 
ciently shews  that  no  other  persons  but  the  officers  and  cvews 
of  the  squadron  can  have  any  concurrence  in  the  appointment 
of  agents.  There  may  be  four  agents:  one  appointed  by  the  flag- 
officer,  another  by  the  captains,  another  by  th^  lieutenants  and 
other  officers  of  that  rank,  and  another  by  the  private  men  and 
those  who  are,  in  the  fifth  dass  according  to  the  pmdamation, 
to  share  the  amount  of  the  priae.  There  is  no  other  description 
of  persons  who  can  under  the  act  concur  in  the  appointment  of 
*  agents.  But  that  is  radier  going  furdier  than  is  necessary  for  an 

answer  to  the  objection;  for  this  is  not  a  ease  where  the  agents 
are  parties  appearing  as  Plaintifis  settinj^ont  atttle;  but  the 
l^laintiff  Homey  who  is  to  make  out  his  own  title,  distinctly  states 
as  a  fiict,  that  agents  were  ditfy  appointed  This  h  ondoubt^ 
edly  sufficient  upon  a  general  demurrer.  If  there  is  any  ob- 
ji^ction  to  the  appointment  of  agents,  and  if  that  otijection  would 
be  sufficient  to  turn  round  the  Plaintiff  in  this  case,  it  ought  to 
have  been  set  forth  more  particularly.  Upon  a  genend  de- 
murrer,  the  allegation  that  the  agents  were  duly  appointed,  is 
certainly  sufficient.     Another  objection  was,  that  the  authority 

of 
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af  the  9gel^ta  wm  dttemniMd  by.  the  iuA  of  Fayfar.  Non  ITQC^ 
though  this  loo  is  of  no  momctit  opon  a  gcoeval  demuiteiv  il 
k  altio  not  true;  bfomse  this  ii  not  a  mete  aodiortty  givan  to 
Tlgifar  and  Padegi  they  have  an  interest  in  the  proceeds  of  the  ^jUi^** 
priae,  and  it  is  certain  that  where  pereonsare  appointed  with  an 
interest  vested  in  theid,  the  interest  surrives.  The  sandving 
agent  PKUUy  beng  possessed  as  agent,  he  mast  continne  to  be 
.  acooantaUe  to  those  who  hsTe  appointed  hiia,  in  the  cbsnscter 
of  agent  It  was  totally  imniaterlal  wbethor  Tli^siar  ha^  io# 
mained;  all  the  interest  that  was  in  Tmfkft^  is  now  in  Pad^$ 
all  that  PiaUy  possesses,  and  all)  that  Taylor  together  with  him 
possessedi  fadejf  is  clitfrgeaUo  with.  He  teoeiTsd  it  in  th^ 
efaaracttfr  of  agent,  imd  is  answerable  Ibr  it  in  that  cbamatest 
All  these  objections  were  ovesloofaed'  in  the  farmer  avgnmealsi 
end  for  the  reasons  I  have  giveD,  the  Court  are  o£  opinaen  that 
they  are  of  no  weight* 

Upon  the  three  first,  and  the  ktter  part  o£  the  k#tai|{nsaentf 
the  <ase  has  been  very  fiurly  debated onits reel  merits*  The  [ '15  ] 
Coort  has  given  all  the  scope  to  the  ymttion  which  the  im^ 
portaqce  of  it  leqaired ;  first  on  the  motion  of  a  prohibitioo^ 
then  upon  three  aignments  da  the  deamrrer;  and  wo  see  aH 
ananittously  of  the  opinion  which  I  shall  dose  with  delivering; 
The  prohibitbn  was  prayed  opon  a  gropmd  which  has  weast 
been  disputed,  that  it  briongato  tbe  cenrts  ^  common  law  to 
control  the  proceeding  of  aU  other  ooavts,  if  they  transgrass 
the  limits  assigned  to  them;  and  the  argament  for  the  demnrtev 
has  lUly  admitted  the  pifupositiDn  upon  which  the  dedaratmo 
is  built  to  be  good  in  law,  namely,'tbat  the  eSBpesiiiott  af  the 
statute  law  of  the  land  appertains  to  the  liing*s  cof  its  of  recmrdf 
mklooght  to  be  discussed  and  det^nnined  in.  those  <oooits.  .The 
giismial  gronads  upon  wSuch  the  Courts  of  Watminsict.  Hatt 
pniceed  in  mattan  of  f^rohSntaon^  weia  so  fidly  disdnssed.sa  a 
latacaBe(a),  and  when  the  Court  in  that  esse  di^msedof  iht 
motion,  diat  I  awid  entering  intp  thaia,  .and  amume  it  io  bo  a 
cfesr  ground  for  ovenruling  the  demarrer  in  this  ohm^  if  it  shall 
appear,  upon,  the  face  dT  the  decUmlion,  that  the  Flamtiff  has 
a  legal  right  foandhd  on  an  act  a£  pariianwnt,  .iind  that  Ac 
comsMBsionersof  priee  ase  pvoceeding  ta.deptirchjin  of  thai 
right,  or  to  ob^trttot  hiln  in  the  psoiscnlion  cf  it^  On  tfm 
ocbsr  hsndy  if  the  Phantlff  has  either  no  such  rights  oc  iha 

commissioners 
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17ga  eommisMonerB  of  i^ipcals  are  not.  proceeding  to  aa  in  opposi-* 

I7~~  tian  to.  it)  the  demurrer  must  be  allowed.     It  was  admitted  on 

agamn  bdth  tides,  and  is  certainly  true^  tbat  the  genei^l  question  of 

^^  prize  does  not  belong  to  the  courts  of  common  law.  By  general 


question  of  prize,  I  mean  a  question,  whether  a  ship  or  goods 
taken  at  sea  be.  lawful  prize  or  noL  It  was  admitted  ako 
that  when  there  is  an  adjudication  of  prize  by  the  Court  of  Ad- 
miral^, the  rights  which  an  act  of  parliament  gives  respeeling 
that  .prize,  are  the  subject  of  actions  at  law,  and  are  cognfamble 
in  the  courts  of  common  law. 

The  argument  in  support  of  the  demurrer  maintains  these 
propositions.  First,  that,  this  ajqiears  to  be  a  case  in  which  the 
king's  ships  were  not  the  sole  captors;  2dly,  that  the  act  of  par- 
liament Tests  a  right  to  the  prize  in  the  king's  ships,  only  in  the 
case  where  they  are  the  sole  captors ;  9dly,  that  the  court  of 
prize  has  a  general  authority  in  all  cases  to  distribute  the  shares 
of  the  prize,  and  therefore  that  the  pn^osition  with  winch  the 
.  declaration  oondudes,  namely,  that  the  commissioners  of  prize 
have  not  by  law  authority  to  take  out  of  the  hands  of  the  agent 
[  5l6  ]  the  money  arising  from  the  sale  of  prizes,  is  not  a  true  propo- 
iStion;  but  that,  on  the  contrary,  the  commissioners  have  a  right 
to  order  those  possessed  of  the  produce  to.  bring  it  into  that 
court.  The  first  proposition  then  to  be  maintained  on  the  part 
of  those  who  support  the  demurrer,  is  a  proposition  of  bet; 
namely,  that  this  appears  to  be  a  case  in  which  the  king's  ships 
are  not  the  sole  captors.  This  is  fbpnded  upon  the  tenns.  of 
the  two  sentences  which  are  set  forth  in  the  dedaratioo,  to* 
gether  with  the  iacts  stated^  that  the  fleet  and  army^  were  det* 
tined  upon  a  joint  service,  and  were  both  concurring  in  the  cap- 
ture. .  From  reading  the  declaration,  attentivdy^  it  cedainly 
does  not  appear  that  the  army  i».siicA  gave  any  aid  to  the  cap- 
ture. When  I  say  the  arwy  at  sack  gavf  no  aid  to  the  captmret 
I  mean,  to  exdnde  the  case  of  the  army  beb^  stationed,  aikjboard 
the^fieet  at  the  time  of  tfae'ciq)tnre.  For  though,  they  are  dis- 
tributed iamongst  the  ships,  yet  they  are  .not  acting  there  .a^  am 
anmf^  but  are  only^part  of  the  force  that  is  on  board.eadi  re- 
spective ship..  In  that. situation,  the. soldiers  and  oflBcers  are 
concurring  in  the  capture,,  but  no  otherwise  concurring  than  as 
any  passengers  on  board  might.bei  When  I  speak  of  }h%mm^ 
a$  such  concurring  in  the  capture,  I  am  to  be  understood  to 
mean  a  concurrence,  in  which,  the  land  forces  acting  under  the 

command 
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command  of  tfa^ir  proper  officers  are  carrying  on  some  opera-'  1700. 
tion  or  other  that  may  be  conducive  to  the  object  in  which  the 
fleet  acting  as  a  fleet  is  concerned.  It  cannot  be  tbereibre.taben 
from  the  facts  stated  in  the  declaration,  that  the  anmf  as  mch^ 
was  in  any  respect  operating  towards  the  captore  of  the  ship  in 
question*  The  statement  of  the  declaration  is,  that  the  squadron 
of  which  the  Plaintiff's  ship  wflk  one,  with  the  anhy  on  board 
took  the  prise.  If  therefore  it  was  necessary  for  the  Defendant 
to  avail  himself  of  this  fact,  it  would  have  been  proper  for  him 
to  have  stated  by  a  plea  the  manner  in  which  the  army  actedy 
and  what  was  the  co-operation  of  the  army  .towards  the  redao- 
ti<A]  of  this  ship  stated  to  be  talien  upon  the.  high  acaa»  Bot 
npoti  a  demurrer  we  must  take  the  iact  as  it  stands  upon  the 
face  of  the  declaration*  I  will  now  proceed  to  see  whether  the 
sentences  will  aid  the  demurrer  in  the  assumption  of  the.  fact^  ' 
that  the  king's  ships  were  not  the  sole  captors*  The  first  sen- 
tence of  the  High  Court  of  Admiralty  holds  the  army,  accord* 
ing  to  the  spirit  of  the  instructions,  to  be  intitled  to  a  share  ia 
the  capture.  But  certainly,  in  that  sentence  there  is  no  con* 
elusion  whatever  40  be  drawn,  that  the  army  was  in  faotfjos  aH 
army,  active  in  the- capture,  or  ia  any. respect  operating  to*  [517] 
wards  it.  According  to  the  spirit  of  the  instructions,  giving 
the  utmost  latitude  to  that  expression,  the  judge  might  suppose 
the  strength  of  the  fleet  increased  by.  the  accession  of  the  jurmy, 
and  therefore,  taking  the  case  itself  to  be  within  the  inatroo- 
tions,  that  the  army  was  intitled  to  a  share.  The  other  sen- 
tence states,  that  the  capture  was  made  by  the  conjoint  operas 
tion  of  the  ships  and  troops.  Now  both  these  sentenoes  ure 
perfectly  consistent  with  the-  allegation  of  facta.!  stated,  in  the 
declaration  that  the  troops  were  on  hoard  the  fleetb'  .  Being  oi| 
board  the  fleet,  it  cannot  be  said  that,  they  hid  no  share  M  alls 
were  of  no  weight,  or  of  no  momentJn  the  reduction  of  tUi 
particular  ship.  Therefore  literally  taken,  it  might  be  true 
that  the  capture  was  the  efiect  of  die  general  efibrts  of  all  that 
were  on  board,  whether  in  th^  character  of  seamen  or, soldiers* 
But  this  by  no  means  furnishes  a  state  of  fiicts  to  ahe!w  any  ao* 
cession  of  the  army,  as  an  armjf^  to  thexadpction  of  the.  .ship  in 
question.  •  Upoq  thosp  grounds  therefore  I  shall  he\  XfxywM 
bound  upon  the  demurrer  to  hold  that  the  PlainUff  has  shewn 
a  title  of  sole  captor  in  the  squadrcm  of  which  his  ship  was  a 
jMirty  and  that  he  will  of  consequence  be  intitled  to  ii  prqbi? 

bitioui 
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MOOi    WtioiH  i^  io  the  nqml  of  the  dedannliQi^  be  has  abewn  any 
act  doDe  by  the  wart  of  priae  contcarj  to  his  right, 
'  fa  oooaidering  the  aecmid  proporiiioiu  arhich  1%  that  the  act 
of  parltamciit  vests  a  right  to  the  priaie  only  in  the  ease  where 
the  kih^s  ships  ace  the  sole  caplorsy  1  will  go  a  little  ont  of  the 
raoord,  and  take  fer  granted  as  a  matter  of  sopposition,  what 
I  think  ought  to  hare  been  introdnoed  in  a  plea  upon  the  le- 
caad,  if  the  Defendant  wished  to  avail  himself  of  it    I  will 
take  the  snpposilion,  that  the  army  had  landed^  and  given  as* 
sistance  from*  the  shores  in  any  oiode  in  which  such  assistance 
lo^a  captnre  afloat  could  be  given.    Upon  that  sapposition»  the 
question  will  be^  whether  the  consequence  drawn  ftfom  it  is  tme^ 
and  can  be  naintained.    The  first  sentence  holds  the  army  as 
such  to  be  iotided  to  a  share;  which  may  be^  thongh  die  right 
wns  vested  in  the  king^s  thips;  Ibr  theite  m^ht  be  othen  con- 
cnrriog  in  the  capture,  who  would  be  entitled  either  upon  the 
gnmod  of  assistance,  or  upon  some  grounds,  which  it  is  not 
necsssary  fof  ine  to  states  to  have  a  eonturrent  intowst  with 
Aem  in  the  produce  of  their  share.    But  it  by  no  means  fol- 
tow%  that  the  fleet,  because  of  another  body  conenrriog  in  as- 
sistancet  shall  have  no  ^wsted  right.    The  second  seotpoce  has 
been  argued,  and  I  believe  it  has  been  argued  very  justly  and 
Wvly  aecordii^  to  libs  intent  of  it,  to  proceed  upon  this  sup- 
[  518  ]    pOiiCion,  namely,  that  the  case  of  a  bo-opecation  of  another 
force  beskles  that  of  the  king's  sb^  takes  the  osse  entirely  out 
of  the  priae  act    That  proposition  undonbtedly  is  not  sfisted  in 
terras  upon  tiie  ftce  <if  Ae  sentenee.    But  it  ha$  been  argued 
to'be  the  ground  <if  the  sentence;  and  1  take  it  thitt  it  iras  the 
ground.'   i  take  it  aecosding  to  the  aignmenti  whidi  was  in- 
sisted upon  in  support  of  that  sentence  that  urban  tbeaeotenca 
proceeds  to  say,  that  it  shall  be  condemned  aa  bovfU  pite^lo 
the  king,  it  does  not  meali  merely  to  pronouniBe  that  it  is  law* 
fhl  prize,  (for  that  is  th^  fynn  of  the  a^fndicaliett  where  th^ 
right  is  unqaestionably  m  the  captors  where  thm  i&  no  con- 
troversy, nor  any  dispute  made  iqpkm  it,>  but  Ibsl  H  messvi  that 
die  right  is  vested  in  the  kii^  by  Ma  paArogalifiei  lend.  tibat  it  is 
at  his  DMJes^s  disposaL    Now  dm  priae  act  sajn  in  dMhict 
terms,  that  the  offlosrs,  Sdc  of  the  king's  Aipa  cliall  have  thi 
isfe  interest  and  ffopirtjf  in  all  ships  and  cargoe%  &eb  irhich 
they  shall  take,  being  first  adjudged  hwfttl*pcbe.   These  are  the 
terms  of  the  statute.    Antecedent  to  any  statute  npoq  the  sub* 

ject, 
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jectf  there  is  no  doubt  bot  that  by  the  law  of  the  realm  the  pvd»  A990. 

perty  of  prizes  taken  by  the  king's  ships  was  in  the  king.    The  „^^ 
eflfect  of  the  prize  act  is  a  parliamentiiry  gift  by  the  king  of  thait 


interest  which  his  majesty  would  faa^  had  in  the  pnzes,  to  the  '^^^^ 
6flBcers  and  crews  of  the  several  ships  of  the  fldet^  and  to  the 
owners  of  the  privateers  which  shall  have  been  fitted  ootrunder 
the  directions  of  the  act.  The  6aq>re88ian8  of  'the  act  are'dia* 
tinct  and  plain,  and  the  operation  of  it  is  to  transfer: to  AMb 
who  Are  to  take  all  the  interest  which  antecedent  to  the  act  wak 
tn  the  king*  It  respects  only  prizes  tiken  at  aeo^  iheleaEpkiet>» 
«ion  is,  that  they  shaH'have  the  asfe  intered  and  fropnfy^  Ut 
certainly  that  mode^f  expression  does  not  ezdndelUecUeof 
B  joint  capture ;  which  joint  capture  may  cither  he' by: A  fciagf'S 
ship  and  a  foreign  allied  force,  (in  acasewheire  thtscduntfiy/ia 
carrying  on  war  in  conjunetion  wMi  some  x>tlier  itate  of.'fiHh 
rope, J  by  a  king's  Aip  and  a, private  diipaf/war»'Orliy  a  kin^a 
ship  and  a  lion-commissibned  ship.  In  every  otm  oT  whidk 
dises  the  property  of  wbai  the  king's  ships  take  ha^  npffonnly 
and  repeatedly  been  adjudged  to  the  officeifs  aad.  et^vU  of  his 
majesty's  ships.  They  are  soUy  entitled  to  whait  theyrttdce^  not  ' 
to  what  they  adely  take  /  that  is  not  the  expression  of'  theadu 
So  far  Bt  they  are  the  captors,  no  other  power  has  aay  rightta 
interfere  with  them.  Where  there  =  are  otbeis,  (whether  sin 
allied  forces  a  private  ship  of  war,  or  a  aon-commigsioded  ahip^) 
also  captors,  they  have  a  right  in  some  eases  aa  fi>r  a  quamtam  [  519  ] 
ttermt  for  assistance  given ;  in  others,  thty  have  been  hUdea  .  , 
to  have  a  distinct  and  specific  share  in  the  capture.;  Bdt .  that 
in  ho  case  destroys  the  right  which  the  king^s  ships  joirfy  Jhm^ 
^fuoid  thai  capture  wkiek  they  kavemade^  They  have  o  vetted 
vraperhf  m  what  they  taka  The  second  section  of  the  tet  gpes 
on  and  says,  in  Cke  manner,  shops  taken  by  privateers  shaU 
wholly  and  eotirdy  belong  to  the  owners,  to  be  distributed  ae^ 
eording  to  the  contract  libey  have  entered!  into*  That  oanaot 
be  bolden  to  exchdethe  privateer  by  any  &ir  sonstrattia*  6f 
Uie  words,  !n  cases  of  joint :captnre»  Suppose  this  ease.la 
happen:  a  king^s  8hq»asid)a  privateer  are  joiady  and  equally 
concerned,  and  equal  inpmnt  of  force,  in  the  redttctioa  aUd 
capture  of  an  enemy's  ship*  Would  it  be  a  reasonable  oOH* 
stmction  of  the  act,  to  say  to  die  king's  ship,  ^^ihe  prize  m  not 
your  s0lapropeity  ";  to  the  privateer,  ^  it  cannot  wholly  and 
eiirimlybd0ng  to  yon;  it  was  taken  by  yoa:bolki»4gottillj% 

therefore 
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1790.  iliereibre  it  shall  belong  to  neither  of  you  **?  The  propositioa 
seems  to  ine  to  be  morally  im|>06sible.  The  interest  of  the 
kin^f  ship,  which  would  in  that  case  be  in  a  moiety  of  the 

^^  ^^^  priae,  would  be  an  interest  Id  Ihem  solely  t  the  interest  of  the 
primteer  in  the  otbef  moieiy  l>f  which  they  would  be  the  cap- 
tors, would  wholly  belong  to  Ihetai,  to  be  distributed  according 
to  the  contract  they  might  have  entered  into  with  thdr  owners. 
These  eases  are  perfectly  clear,  and  have  been  determined  in 
instances  so  numerous  that  it  is  quite  unnecessary  to  enter  into 
«  detail  of  them  :  they' have  been  referred  to  in  the  course  ^ 
the  argument.  This  is  the  case  of  a  joint  expedition  by  sea 
«nd  land  fioroes,  and  of  an  operation,  whereby  the  enemy's  ships 
are  reduced;  Uie  ships  being  always  supposed  to  be  taken  on 
the  Mgh  seas.  It  varies  the  case^  where  the  object  has  been  the 
Mduction  of  a  part  of  the  enemy's  territory.  The  consequence 
of  that  reduction  my  be  the  acquisition  oT  property  afloat*  of 
shipsof  war  taken  in  a  harbour,  of  ships  coming  into  a  harbour 
after  the  place  has  been  reduced.  In  all  these  cases,  perhi^ 
it  would  be  difficult  to  say  that  the  capture  was  made  by  the 
king's  ships.'  If  a  garrison  town  with  an  inclosed  harboar  had 
been  reduced,  and  the  ships  had  fiiUen  with  the  place,  and  as  a 
consequence  of  the  taking  of  the  place,  or  of  the  reduction  of 
the  country;  these  could  not  be  deemed  to  be  captures  made  by 
the  king's  ships.  As  such  cases  m^ht  possibly  happen,  where 
«zpeditions  have  been  undertaken  at  sea  in  fdreign  parts,  by  the 

[  5C0  ]  MidnH  and  ibilitary  forces  of  this  oountry  acting  conjointly,  iur 
atmctions  have  been  given  for  the  distribution  of  such  booty  as 
mig^t  be  tdcen,  which  is  the  {dirase  commdnly  used.  But  I  do 
not  apprehend  that  ever  the  instructibtis  have  been  directly 
pointed,  that  the  instructions  referred  to  in  this  declaration  are 
00  pointed,  or  thai  they  Could  by  possibility  be  pointed,  to  give 
to  any  part  of  his  majesty's  subjects  acting  under  his  majesty's 
directions,  prizes  taken  upon  the  high  seas  by  the  king's  ships. 
A  parliamentary  grant  cannot  be  controlled  by  the  eflfect  of 
any  grant  under  the  king's  sign  mannal.  The  king  has  not 
the  property  to  grant,  he  has  parted  with  it  all.  Whatever  is 
the  i^oper  matter  of  marine  prize,  whatever  ^hips  are  taken 
afloat,  and  not  as  boioty  in  consequence  of  the  reduction  of  the 
country,  are  the  subject'  of  the  act' of  pariiament.  '  The  act  of 
parlif^ment  iittBching  upon  it,  the  right  o£  the  kiog'a  ships  is  to 
the  eniirety. '  Jn-  pomt  of  fiwt  we  very- well  knowii  that' where 
..^  such 


^  IN  THB  Thirtieth  Year  of  GEORGE  III.  5^1 

such  expeditions  have  been  undertaken,  agreements  have  been     'I790. 

entered  into  by  the  different  persons  entitled  under  the  king^i     

proclamation,  and  the  di£ferent  divisions  of  the  army,  and  they     a^^ 
have  put  the  whole  together  in  order  to  avoid  diqmtet.  ^^^  ^^"' 

In  the  case  of  the  Pondieheny  prizes,  several  actions  were 
tried  upon  them  before  me.  Those  agreements  had  been  made 
between  the  superior  officers,  between  the  captains  of  the  navy 
and  the  officers  of  the  same  rank  in  the  army,  but  had  bteA 
refused  to  be  made  between  the  third  class  in  the  distribution, 
the  lieutenants  of  the  navy,  and  the  captains  of  the  army; 
the  liieutenants  of  the  navy  had  refused  to  concur  in  it; 
Though  in  the  other  classes  the  land  forces  were  admitted  to 
share,  they  were  not  admitted  to  share  in  thai  rfaiff,'with  re^ 
spect  to  the  prizes  taken  at  sea;  and  a  recovery  was  had  against 
the  agent  on  that  ground.  But  I' am  arguing  this  ease  mudi 
further  than  there  is  occasion  to  go;  for  admit,  for  the  purpose 
of  the  argument,  that  a  co-operation  might  take  effect  so  far  as 
to  give  a  right  to  the  anriy  to  share,  does  it  follow  from  th^ 
army  being  entitled  to  share,  that  the  cooperation  of  the  ai^my 
should  destroy  and  annul  totally  the  right  of  the  navy?  That 
conclusion  is  a  great  deal  beyond  the  premises.  The  interest 
in  a  prize  taken  at  sea  (of  which  I  am  always  speaking)  may 
by  possibility  (I  do  not  say  that  it  cannot)  be  shared  or  distri* 
buted,  but  it  cannol  be  taken  away.  The  interest  which  is 
vested,  after  the  adjudication  of  lawful  prize,  in  consequence  of 
a  parliamentary  grant,  cannot  be  annulled  or  destroyed.  If  (  5fil  3 
upon  any  merits,  or  upon  any  ground  upon  which  assistance 
may  give  a  right  to  share  it,  a  share  may  be  imparted  to  others,  " 
that  share  can  be  ascertained  and  supported.  Yet  the  very 
supposition  that  it  is  a  share,  admits  that  it  must  be  a  share  of 
something  which  is  vested  in  somebody.  The  proposition 
contained  in  the  sentence  supposes  that  the  right  which  the 
navy  would  have  bad  by  law  to  every  thing  that  is  taken  aflo&t^ 
is  hj  the  intervention  of  another  power  co-operating  with  the 
navy  taken  away  and  destrc^yed :  which  app^rs  to  me  to  be 
a  proportion  directly  contradictory  to  the  act,  and  not  iToundiBd 
at  all,  in  consequence  of  the'  pai&imentaf^  gift  in.  favour  of  the 
pAcers  and  crews  of  his  majesty's  ships.  '  If  it  could  be  sup^ 
ported,  it  would  undoubtedly  reverse  all  the  cases,  where  a  00^ 
^operatitabya non-commissioned  ship,  or  aprivateer,  or  a  foreigii 
allied  ft>ree,  iiltarvenes.    Bat  in  none  qf  these  cases  could  it  be 

said, 
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1790.    ai^d,  the  ikifi{fs  ship  was  not  solely  entitled* '  Tbe  proposition 

"^ZT     must  be  either  gcsieral}  that  the  king^g  ships  can  ioke  a  vested 

c^o^     right  in  no  case  where  assistance  is  given  them,  or  that  they 

^iS^  roust  in.oll  easeS)  where  they  are  captors,  have  a  vested  right, 

fWbject  lo  such  claim  for  assistance  as  any  other  party  can 

'diake  agailkst  them*    I  have  in  this  part  of  tbe  argument,  as  I 

said  befot^  gone  ont  of  tbe  record :  it  is  now  fit  I  should  re^ 

torn  Co  it 

When  I  say,  that  upon  the  ftcts  stated  in  this  dedarationt 
and  admitted  by  tbe  demurrery  it  does  not  appear  that  there  was 
Mch  asaiitance  given  by  any  other  force  as  to  make  it  a  joint 
operation,  but  that  the  kin^^s  ships  had  reduced  this  prixe^  anfl 
taken  tl ;  it  must  be  remembered  that  the  subject  of  the  capture 
has  been  adjudged  tp  be  lawful  prize^  taken  by  the  ships  having 
tiie  king's  forces  on  board  ;  in  which  reqpect  the  king^s  forces 
areeotided  to  come  in  for  a  participation  under  the  act  and 
prodamation.  But  that  does  not  prevent  a  right  from  vesting^ 
bttt,,on  theeontrsry,  est|U>lishes  that  the  right  is  vested,  for  it 
is  under  the  proclamation  founded  upon  the  iv:t  of  parliament, 
that  the  troqps  are  entitled  to  such  share  as  upon  the  dee  of 
this  declaration  belongs  to  them.  I  now  come  to  the  terms  of 
the  sentence,  and  I  own  that  for  some  lepgth  of  time  thc^ 
raised  eomidemble  doubt  in  my  mind  what  would  be  the  re- 
sult of  this  question*:  and  what  would  be  proper  for  the  Court 
lo  do  in.disposi|iB  of  ths  demipcrer.    It  is  possible  to  ander- 

.        ,  i    ifand.the  iseoteiice  eonsistently  with  the  light  of  the  navy.  For 
thepremistfs  :iissumed  fagr  the  sentence  do  not  appear  to  form  a 

[5£8]  conchision  that  the  navy  are  not  entitled.  It  js  not  inpcmsistent 
with  the  supposition  that  the  naty  is  entitM;  and  I. might. un* 
derstand.the  seoMice,  where  they  i^y udge  it  prite  to  his  ma- 
jesty, (in  the  common  way  in  which  sentences  are  pronounced), 
not  to  be  inconsistent  with  that  right,  if  the  Court  had  gone  <m 
to. pronounce tUterwavdSf  that  it  ahoiild  bfe  distributed  acooid- 
iqg  to  tbe  terms  ^f  the  proclamation,  thou^  it  had  contaiaed 
this  redtal,  that: Iheipritevas  jcfieeted  bgr  theeonijoint  operation 
pfj the  land  liMrces>as  irell  as  by  the  oSiean  nttd  crews  of.  his 
Mgeatyfs  shipsb  But  ftlien  after  Uie  sentence  paased»  the  de- 
elaiation  states ;  that  a  mtakion  iasned  upon-  it.  ,  Considering 
tbe  terms  of  that  monition,  I  jam  petfediy  cjbur  in  opinic^n  that 
it. givers  a  ^diAreni  censtrndion  and  a. different  eabct.ju>  the 
edntettoe.  r^The  moditita  is noliagainst  tiwagent. mesely  to  ac- 
count 
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coant  for  what  be  has  received,  and  to  bring  in  theif  accouitt  1790* 
of  saks  and  disbursements;  but  it  goes  on,  and  directs  the  "homT 
agent  to  bring  into  the  court  of  appeals  the  proceeds  of  the  againa 
cargo  remaining  in  his  hands.  It  was  argued  for  the  Plaintiff,  bck. 
that  the  terms  of  the  monition  were  large  enough  to  extend  to 
the  effect  of  overhauling  the  partial  distribution  already  made, 
and  to  oblige  the  agent  to  bring  in  all  that  had  been  in  his 
hands.  I  do  not  think  it  could  have  that  construction.  I  take 
it  to  be  directed  simply  to  bring  in  the  residue,  what  is  in  his 
hands;  but  also  that  it  directs  the  agent  to  bring  into  the  court 
of  prize  the  proceeds  of  the  prize  in  his  hands.  Now  such  a 
monition  is  a  very  usual  step  taken  either  by  the  Court  of  Ad- 
miralty or  by  the  Court  of  Appeal  in  prize  causes,  where  the 
subject  of  the  suit,  the  ship  or  goods  are  not  deemed  legal  prize, 
and  where  of  course  they  are  not  vested  in  the  captors,  in 
order  to  make  restitution.  The  agent  who  has  got  the  proceeds 
in  his  hands  may  be  directed  to  bring  in  those  proceeds,  that  they 
may  be  restored  to  those  to  whom  they  belong.  But  I  do  not 
find  that  any  instance  could  be  quoted  where  a  monition  had 
issued  against  the  agents  to  bring  in  the  proceeds  of  the  prize, 
in  a  case  where  it  had  been  adjudged  lawfid  prizes  and  of  course 
where  upon  that  adjudication,  it  was  to  be  distributed  either  to 
a  privateer,  or,  according  to  the  terms  of  his  majesty's  proclama- 
tion, to  the  officers  and  crews  of  the  different  ships  entitled. 
And  I  think  it  cannot  be;  for  the  act  has  made  very  special  pro- 
visions with  respect  to  the  payment  of  shares  after  adjudication; 
upon  which  adjudication  a  legal  right  is  vested.  The  agents 
are  to  be  nominated  by  different  classes  of  people  entitled,  as  I  [  523  ] 
have  stated.  Every  step  of  the  duty  of  the  agents  is  under  the 
directions  of  the  act.  They  alone  are  to  make  the  sales  and 
appraisements.  All  the  produce  of  the  prize  is  to  be  put  into 
their  hands.  They  are  then  to  give  public  notification  of  the 
times  of  payment,  so  many  days  before  actual  payment  is  made. 
They  are  directed  after  such  notification,  to  make  payment  ac- 
cording to  the  prize  lists,  and  in  the  proportions  in  which  the 
parties  are  entitled.  They  are  directed  to  give  an  account, 
from  time  to  time,  of  all  their  proceedings.  They  are  directed 
to  furnish  Greenwich  Hospital,  in  which  by  law,  in  certain  cases, 
an  interest  in  every  prize  vested  in  captors  is  also  vested,  with 
accounts  in  order  to  ascertain  that  interest.  They  arc  through- 
out the  whole  course  of  the  act,  supposed  to  be  subject  to  ac- 
voii.  I.  o  o  tions 
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1790.     tions  at  the  instance  of  those  who  are  entitled  to  share  in  the 

prize.     It  is  a  legal  vested  right)  and  the  method  of  obtaining 

againu  the  effect  of  that  right  is  by  action  against  the  agents.  In  par- 
Earl  Cam-  ticular  cases  they  are  furnished  by  the  statute  with  a  defence  to 
the  action.  As  in  the  case  where  men  bring  an  action  against 
the  agent  for  a  share  having  been  marked  run,  it  is  by  the 
statute  a  sufficient  defence  to  the  agent,  and  he  is  entitled  to  a 
verdict  in  his  favour  if  the  Plaintiff  does  not  ground  himself 
upon  a  certificate  that  the  R.  has  been  taken  off.  If  he  iails 
in  any  part  of  the  duty  imposed  upon  him  by  the  act,  a  penal^, 
to  be  recovered  in  the  Courts  of  Westminster  Hall,  meets  him  at 
every  step.  The  intention  of  the  act  is  obvious,  and  perfectly 
squares  with  the  rules  of  law,  that  the  prize  being  adjudged  by 
the  Court  of  Admiralty,  distribution  of  the  interest  in  that 
prize  is  to  be  managed  as  the  distribution  of  any  other  legal 
vested  right  is  according  to  the  laws  of  the  land,  namely,  by 
action  in  the  courts  of  law.  I  do  not  care  to  lay  it  down,  for 
I  am  not  able  to  say  that  I  am  perfectly  sure  that  I  see  the 
whole  extent  of  all  possible  cases  that  may  occur;  I  do  not 
care  to  lay  it  down,  that  there  is  no  possible  case  in  which  the 
agent  of  a  prize  may  not  be  ordered  by  the  Court  of  Admiralty, 
or  Court  of  Prize,  to  bring  in  the  actual  proceeds  of  the  prize. 
Yet  I  profess  I  have  not  been  able  to  figure  to  myself  what 
that  case  can  be.  Suppose  a  case  in  which  it  is  suspected  that 
the  agents  are  insolvent,  or  likely  to  become  insolvent,  and 
that  for  the  safety  of  those  interested,  it  was  desirable  to  take 
the  money  out  of  the  agent's  hands,  and  lodge  it  in  some  safe 
[  52A  ]  custody.  That  appears  to  me,  speaking  conjecturally,  to  be  a 
possible  matter  to  be  done  by  the  Court  of  Prize;  for  I  should 
doubt  whether  in  such  a  case,  an  application  could  be  made  to 
the  Court  of  Chancery  to  secure  the  money.  The  Court  of 
Prize  could  not  indeed  make  the  distribution  themselves,  nor 
do  I  find  that  any  such  application  has  been  made  to  them. 

Could  there  then  be  a  suit  against  the  agents  for  distribution? 
A  suit  for  distribution  might  be  well  maintained  in  the  Court  of 
Admiralty,  or  if  the  case  were  got  into  the  Court  of  Appeals, 
in  that  court.  But  what  would  be  the  decree  to  be  made  upon 
that?  It  would  be  a  personal  decree  upon  the  agent ;  the  dis- 
tribution would  be  directed,  the  shares  allotted,  and  then  upon 
that  decree,  the  agents  might  be  proceeded  against  personally* 
It  would  be  a  contempt  of  court  if  they  did  not  make  payment 

accordbig 
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according  to  the  order.  Yet  there  would  be  a  much  better  waj^  1790. 
a  more  effectual  one,  by  an  action  immediately  grounded  upon  "J  ' 
the  right  vested,  and  the  quantum  of  that  right  ascertained  by  against 
the  order  of  distribution.  But  the  Court  itself  cannot,  as  I  con-  mk. 
fseive,  take  into  their  own  hands  to  direct  the  proceeds  of  the 
prize  to  be  paid  over  to  their  registrar,  for  the  purpose  of  dis- 
tributing it.  The  registrar  is  liable  to  none  of  the  provisions 
of  the  act  to  which  the  agent  is  liable.  The  agent  is  liable  to 
an  action.  But  I  am  at  a  loss  to  conceive,  if  the  agent  is  di- 
rected to  pay  over  all  the  money,  how  the  action  for  money  had 
md  received  could  be  maintained  in  effect  against  him,  that 
money  having  been  taken  out  of  his  bands.  I  am  still  more  at 
a  loss  to  conceive  how  it  could  be  maintained  against  the  re- 
gistrar. What  sort  of  an  officer  is  the  registrar?  Is  he  to 
make  distribution?  No.  Is  he  to  make  notification?  No.  The 
act  directs  that  to  be  made  by  the  agent.  Is  he  subject  to  any 
penalty?  No,  he  is  not  the  person  to  whom  the  act  is  direct- 
ed, to  whom  the  duty  is  enjoined,  and  who  is  answerable  for  the 
breach  of  that  duty  in  an  action  to  be  brought  Would  the 
agent  be  protected  in  an  action  for  the  penalty?  It  would  be 
bard  that  the  agent  should  be  liable  to  it,  but  I  do  not  see 
upon  the  face  of  the  law  how  he  could  be  furnished  with  a  de- 
fence for  the  non-performance  of  the  duty  enjoined  by  the  act. 
But  none  of  these  remedies  can  take  place  against  the  registrar^ 
Therefore  it  seems  the  dear  direction  of  the  act,  that  the 
.money  is  to  remain  in  the  hands  of  the  agent,  liable  to  the  ac- 
tions of  those  who  have  a  legal  vested  right  in  it :  that  to  those 
persons  the  agent  is  accountable,  that  against  the  primary  in- 
terest of  those  persons,  the  money  is  not  to  be  taken  out  of  the  [  525  ] 
hands  of  the  agent  by  order  of  the  Court  of  Prize.  The  con- 
struction which  has  been  put  upon  the  second  sentence,  is,  that 
there  was  no  vested  right  in  this  prize4n  the  officers  and  crews 
of  his  majesty's  ships,. nor  in  the  army;  but  that  upon  the 
ground  stated  in  the  sentence,  the  whole  was  vested  in  his  ma- 
jesty in  his  prerogative;  and  was  to  be  disposed  of  to  such  uses 
as  his  majesty  should  think  fit.  With  that  construction  of  the 
flfentence  the  monition  which  has  issued  is  perfectly  consistent; 
but  not  with  the  idea,  which  we  take  to  be  a  well  founded  idea, 
that  by  force  of  the  act,  after  the  adjudication  of  lawful  prize, 
the  Plaintiff  and  all  other  officers,  and  the  crews  of  his  majesty's 
squadron^  have  a  vested  legal  right.  The  effect  of  the  monition 

o  o  2  is 
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1790^  IS  directly  in  prejudice  of  the  right  of  action  of  all  other  per^ 
jio^j^  sons  concerned;  it  interferes  with  the  legal  duty  imposed  upon 
agamtt  the  agent;  and  subverts  and  overturns  the  law  with  respect  to 
DEM.  *  the  duty  and  situation  of  agents,  where  they  are  acting  for  per- 
sons having  a  vested  right  in  prizes.  It  is  not  necessary  to 
have  recourse  to  those  cases  cited  of  Lord  Anson  and  the  others, 
because  the  proceeding  in  this  case  prevents  the  Plaintiff  from 
recovering  his  legal  vested  right,  at  least  it  disturbs  him  in  the 
recovery  of  that  right,  if  not  totally  prevents  him,  and  subjects 
the  agent,  and  all  others  who  are  interested  in  the  acts  of  the 
agent  {Greenwich  Hospital  included),  to  the  courts  of  prize. 
Whereas,  according  to  the  construction,  which  we  are  of  opi- 
nion ought  to  be  given  to  the  prize  act,  all  those  rights  are  to 
be  enforced  in  Westminster  Hall,  belong  to  the  courts  of  West-' 
minster  Hall,  and  do  not  belong  to  the  courts  of  prize.  These 
are  the  grounds  which  I  have  gone  through,  without  referring 
to  tlie  cases  that  have  been  cited  by  name.  Those  cases  are 
very  well  known,  are  in  the  memory  of  every  one,  and  will  all 
be  found  in  the  recollection  of  the  argument.  The  ground 
upon  which  we  proceed  is,  that  upon  the  face  of  this  declara- 
tion  the  Plaintiff  has  a  legal. vested  right  in  the  subject  of  the 
monition ;  that  the  court  of  prize  cannot  deprive  him  of  that 
right,  cannot  do  an  act  prejudicial  to  that  right,  and  cannot 
prevent  or  obstruct  him  in  the  recovery  of  that  right.  The  de- 
murrer therefore  must  be  over-ruled,  and 

Judgment  given  for  the  Plaintiff  in  prohibition. 


The  follamng  Rules  were  made  this  Term, 

**  TT  is  ordered  that,  from  and  after  this  Term,  no  baiUxmd^ 
taken  in  London  or  Middlesex^  by  virtue  of  any  process  is- 
suing out  of  this  court  returnable  on  the  first  return  of  any 
[  526  ]    term,  shall  be  put  in  suit  until  after  the  Jifth  day  tnJiJl  term; 
and  that  no  bail-bond  taken  in  any  other  ci^  or  coun^  by  virtue 
of  such  process  shall  be  put  in  suit  until  after  the  ninth  day  in 
fuU  term;  and  that  no  bail-bond  taken  in  London  orMiddtesiSj 
by  virtue  of  any  process  issuing  out  of  this  court,  returnable  on 
the  second  or  any  other  subsequent  return  of  the  term,  shall  be 
put  in  suit  until  after  the  end  of  four  days^  exclusive  of  the  day 
on  which  such  process  sir  all  be  expressed  to  be  returnable;  and 

that 
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that  no  bail-bond  taken  in  any  other  city  or  county  by  virtue      1700. 

of  such  last  mentioned  process,  shall  be  put  in  suit  until  after     

the  end  of  eight  days,  exclusive  of  the  day  on  which  such  last 
mentioned  process  shall  be  expressed  to  be  returnable,  upon 
pain  of  having  all  proceedings  made  upon  such  bail-bonds  to 
the  contrary  thereof,  set  aside  with  costs ;  any  former  rule  or 
order  of  this  court  to  the' contrary  thereof  in  any  wise  notwith- 
standing." 

^  TT  is  ordered  that,  from  and  after  the  first  day  of  MichaeU 
mas  Term  next,  every  fine  at  the  time  of  the  signing  of 
the  Judge^s  attocatw  thereon,  shall  have  the  xoril  of  cavenarU 
sued  out  and  annexed  thereto.  And  it  is  also  ordered  that,  from 
and  after  the  first  day  of  Michaelmas  Term  next,  in  every  com- 
mon recovery  wherein  the  vouchee  or  vouchees  shall  personally 
appear  at  the  bar  of  this  court,  for  the  purpose  of  Buffering  such 
recovery,  the  writ  (f  entry  shall  be  sued  out  and  produced  at  the 
time  of  the  recording  of  the  vouchee  or  vouchee's  appearance 
at  bar,  at  the  foot  of  the  precipe  in  such  recovery.  And  it  ia 
further  ordered,  that  from  and  after  the  first  day  of  Michaelmas 
Term  next,  on  every  common  recovery  wherein  the  vouchee  or 
vouchee's  warrant  or  warrants  of  attorney  shall  be  taken  under 
a  dedimus  potestaiemf  the  allocatur  of  the  Lord  Chief  Justice  or 
some  one  other  of  the  justices  of  this  court  shall  be  indorsed  in 
the  same  manner  as  allocaturs  are  now  indorsed  on  fines  taken 
by  dedimus  potestatem,  by  virtue  of  the  several  rules  and  orders 
of  this  court  in  that  behalf  made ;  and  that  at  the  time  of  in- 
dorsing such  allocatur  on  every  such  common  recovery  taken 
by  dedimus  potestatem^  the  writ  of  entry  shall  be  annexed  there- 
to^ together  with  the  affidavit  or  affidavits  of  the  caption  or  cap- 
tions of  such  warrant  or  warrants  of  attorney  respectively." 

Loughborough* 

H.  Gould. 

J.  Heath. 

J.  Wilson. 


END   OF  TRINITY  TERM. 


The 


The  following  Rule  of  last  Trinity  Term  {anti^  626.)  was 
amended,  by  the  Insertion  of  the  Words  marked  with  inverted 
Commas* 

In  tie  Common  Pleas. 

Trinity  Term,  in  the  Thirtieth  Year  of  the  Reign  of  King  George 

the  Third. 

¥T  IS  ORDERED,  That  from  and  after  the  first  day  of 
Michaelmas  Term  next,  every  fine,  at  the  time  of  signing 
the  judge's  allocatur  thereon,  shall  have  the  writ  of  covenant 
sued  out  and  annexed  theretow 

And  it  is  also  ordered,  That  from  and  after  the  first  day 
of  Michaelmas  Term  next,  in  every  common  recovery,  wherein 
the  vouchee  or  vouchees  shall  personally  appear  at  the  bar  of 
this  court  for  the  purpose  of  suffering  such  recovery,  the  writ 
of  entry  shall  be  sued  out,  and  produced  at  the  time  of  the  re- 
cording of  the  vouchee  or  vouchee's  appearance  at  bar,  at  the 
foot  of  the  praecipe  in  such  recovery. 

And  it  is  further  ordered.  That  from  and  after  the  first 

day  of  Michaelmas  Term  next,    in  every  common  recovery, 

wherein  the  tenant  or  tenants,  or  the  vouchee  or  vouchees, 

warrant  or  warrants  of  attorney  shall  be  taken  under  a  dedi' 

mus  potestatemy  **  there  shall  be  written  on  every  copy  of  the 

«  praecipe,  and  of  such  warrant  of  attorney  having  such  affidavit 

**  or  affidavits  as  is  or  are  required  by  the  rule  of  this  court 

**  made  in  Hilary  Term  in  the  fourteenth  year  of  the  reign  of  his 

<<  present  Majesty,  thereto  annexed  the  allocatur  of  the  Lord 

'*  Chief  Justice,  or  some  one  other  of  the  justices  of  this  court, 

**  in  the  same  or  like  manner  as  allocaturs  are  now  written  on 

**  fines  taken  by  dedimus  poteslatem  ;  and  the  copy  of  the  praecipe 

**  and  warrant  or  warrants  of  attorney,  with  the  alioccUur  thereon, 

**  shall  be  filed  as  directed  by  the  said  rule :  And  that,  at  the 

'*  time  of  signing  such  allocatur^  the  writ  of  entry  of  such  com- 

**  mon  recovery  shall  be  produced  before  the  judge  signing  such 

**  allocatur^  who  may  mark  such  writ  with  his  title-name,  or 

<*  initials  thereof;  and  such  writ  shall  also  be  produced  at  the 

^  time  of  the  arraignment  of  such  recovery/' 

By  the  Court. 


Mr.  Justice  Wilson  was  absent  daring  the  whole  of  the  two 
following  Terms,  being  under  the  necessity  of  going  to  Lisbon 
for  the  recovery  of  his  Health. 


cas.es 


ARGUED  AND  DETERMINED  j^g^ 


IN   THE 


Court  of  COMMON  PLEAS, 


IN 


Michaelmas    Term, 

In  the  Thirty-first  Year  of  the  Reign  of  Oeoroe  III. 


o 


GoocH  against  Pearson.  Thtinday, 

Nov.  IQtiu 

N  a  former  day  Kerhy^  Serjt.,  moved  for  judgment  as  in  Aithoivh 
case  of  a  nonsuit,  for  not  proceeding  to   trial  in  due  time  2^1^^^ 
afler  issue  joined,  upon  which  the  Plaintiff  entered  into  a  per-  of  amotion 
emptory  undertaking  to  try  his  cause.     But  this  undertaking  menufln 
not  being  performed,  on  that  ground  Kerhy  now  again  moved  *^*^°f  *-, 
for  judgment   as  in  case  of  a  nonsuit     It  was  objected  that  notproceed- 
this  motion  was  irregular,  because  no  notice  of  motion  had  |n*duetime 
been  given  according  to  the  statute  (i);  in  answer  to  which  after  iwue 
Kaby  argued,  that  as  notice  of  the  original  motion  had  been  which  the 
given,  the  terms  of  the  statute  were  complied  with,  and  no  no-  J^?^  *°^ 
tice  of  the  present  motion  was  necessary.     But  the  Court  afler  peremptoiy 
looking  into  the  statute  were  very  clearly  of  a  different  opinion,  ""^      J^ 
and  having  inquired  of  the  secondaries  as  to  the  practice,  (who  ^^^'^l^ 
said  that  in  this  respect  there  was  no  difference  between  the  of  the  like 

two  motions,)  motion  for 

not  proceed- 

Refused  the  rule.  ing  to  trial 

in  punuance 

oftheunder- 
(a)  [See  CheueUy,  Pai-iEwi,s  Taunt      tice  does  not  appear  to  be  necessarj,  m^  (a), 

48.    In  the  King's  Bench  such  no-      Tidd's  Pr.  836.  8th  edit.J 

(6)  14  Geo.  2.C.  17. 


Martin 
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Saturdtuf, 
Aoo.SOth. 


Martin  and  Ux.  Administratrix  of  Norfolk, 
against  Norfolk,  a  Bankrupt. 


Where  the    fW^Q  tliis  action  of  ossumpsii  on  promises  made  to  the  iiitestaley 
2^^e*  the  Defendant  pleaded  the  general  plea   of  bankruptcy, 

general  plea  ^^^  obtained  a  vefdict.     And  now  Le  Blanc^  Scijt,  moved 
niptcy,  to      that  the  prothonotary  might  be  directed  to  tax  the  Defendant 
"o**"  mV    ^^^  ^°s^»  ^°  ^^^  ground  that  by  the  stat.  5  Geo.  «.  c.  30.  5.  7.  if 
an  executor    n  bankrupt  were  sued  for  a  debt  due  before  the  bankruptcy, 
M^^    "  and  if  a  vierdict  pass  for  the  Defendant,  or   the   Plaintiff 
obtains  a       c(  gh^H  becomc  nonsuited,  or  judgment  be  given  against  the 
Plaintiff  if    "  Plaintiff,   the  Defendant  shall  recaoer  his  full  costs.**     He 
^u^b  ^  argued  that  this  statute  contained  no  exception  in  favour  of 
^.2.c.80.  executors  and  administrators;  that  if  it  had  been  the  intention 
•  (<>;•       ^f  ^^  legislature  to  make  such  an  exception,  it  would  hare 
been  expressed,  as  in  the  stat.  8  &  9  W.S.c.W.  the  5th  section 
of  which  provides,  that  **  Nothing  therein  contained  should  ht 
<<  construed  to  alter  the  laws  in  being  as  to  executors  and  ad- 
'*  ministrators,  in  such  cases  where  they  were  not  then  liable 
<*  to  the  payment  of  costs  of  suit"     It  could  not  indeed  have 
been  the  design  of  the  legislature  in  5  Geo.  2.  c.  30.  to  exempt 
any  Plaintiff  from  paying  costs  to  the  bankrupt,  who  was  di- 
vested of  all  his  property,  and  had  not  otherwise  the  means  of 
defending  actions  which  might  be  brought  against  him. 

Bond,  Serjt,  contra.  The  statute  5  Geo.  2.  c.  SO.  must  be 
construed  in  the  same  manner  as  others  in  pari  materia.  Now 
the  23  Hen.  S.  c.  15.  and  4  Jac.  1.  c.  3.  which  first  gave  costs 
to  Defendants  where  they  gained  a  verdict,  are  general  in  their 
expressions,  and  make  no  exception  of  the  case  of  executors 
and  administrators ;  and  yet  it  has  been  uniformly  holden  that 
those  statutes  do  not  extend  to  executors  and  administrators. 
Cro.  Eliz.  69*  Forde  v.  RoUs,  Id.  503.  Fetherstone  v.  AUifbonc, 
Cro.  Jac.  229.  Haywarth  v.  David.  They  sue  en  aider  droit, 
and  are  presumed  to  do  the  best  for  the  estate  of  those  whom 
they  represent;  but  as  they  are  not  supposed  to  know  pre- 
cisely the  rights  of  the  testator  or  intestate,  and  the  extent  of 
his  contracts,  no  malicious  motives  are  to  be  imputed  to  them  iu 
bringing  an  action,  and  costs  are  given  in  lieu  of  the  amerce- 

(a)  [Tidd'8  Pr.  1014.  8th  edition.] 

ment 
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ment  pro  faUo  clamore :   the  same  doctrine  is  recognized  in      1790. 
Bligh  V.  Cqp^9  Barnes  142.  {a) 

Le  Blanc  repliedi  that  though  it  was  true  that  executors  and  agakut 
administrators  were  presumed  not  to  be  fully  cognizant  of  the  ^°"^"' 
rights  of  the  testator  or  intestate*  and  therefore  not  actuated 
by  malicious  motives,  yet  that  rule  was  not  applicable  to  the 
present  case,  a  commission  of  bankruptcy  being  a  matter  of 
public  notoriety  of  which  the  Plaintiffs  might  have  informed 
themselves,  and  of  which  they  could  not  be  presumed  to  be 
ignorant  For  the  same  reason  the  authority  of  Bligh  v.  Cape 
was  not  in  point,  since  the  fact  of  the  Defendant  in  that  case 
being  a  fugitive  was  not  open  and  notorious.     But 

The  Court  held  the  Plaintiffs  not  liable  to  costs*  being  clearly 
of  opinion  that  the  stat  5  Geo»  2»  c.  SO.  ought  to  be  construed 
in  the  same  manner  as  23  Hen.  8.  c.  15.  and  4  Jac.  1.  c.  8. 

Rule  refused. 

(a)  LfMteditioB. 


Dawkins  against  Reid.  iv*'"?^^? 

"DAIL  were  put  into  the  action  in  due  time,  yet  the  bail-bond  Where  bail 
was  assigned  and  proceeded   upon.     In  consequence  of  ^^^°the 
this,  a  rule  was  granted  to  shew  cause  why  the  assignment  and  pefeodant 
all  subsequent  proceedings  should  not  be  set  aside.  to  give  no- 

Bondf  Serjt.,  shewed  for  cause  that  the  Defendant  had  not  ^g^^^* 
given  notice  of  bail,  which  he  said  was  necessary.  AdairfSerjUj  must  Mareh 
answered,  that  the  Plaintiff  was  bound  to  search  in  the  Filazer^s  ™er'f  book. 
Book,  and  that  though  notice  in  such  case  was  frequently  given,  2^f^?? 
it  was  a  matter  of  favor  rather  than  of  right:  but  be  allowed  noiputm 
that  if  the  bail  were  not  put  in  in  due  time,  then  notice  must  be  *^^a). 
given. 

The  Couit  were  of  this  opinion,  and  therefore  made  the 

Rule  absolute  (&). 

(a)  [But  now  by  rule  £.  49  Geo»  5,  bail  shall  not  be  considered  as  put  in 

1  Taunt.  61 S.  when  special  bulls  put  uotSl   such   notice  shall   be  giyen. 

in  for  the  Defendant,  a  notice  in  Tidd's  Pr.  254.  8th  Edit.] 
nvriting  of  such  bail  being  so  put  in  (b)  See  Impels  New  Ifutr,  Clerm 

mtnt  be  forthwitli  given  to  the  Plain-  C  B.  5d  edit.  1 56. 
"*"    attorney  or  ageat,  and  spediU 


Andrews 
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Andrews  against  Blake. 


Thwnday, 

Nov.  «6th.   fTfHIS  was  air  action  of  assumpsit  on  a  bill  of  exchange,  in 
iTjS^^  ^hich  the   Defendant  het  judgment  go   by  default.     In 

by  de&uit      •  consequcncc  of  nvhich  a  rule  was  granted  to  shew  cause  why 
exchaage^      it  should  not  be  referred  to  the  prothonotary  to  ascertain  the 
iHfl  nrfeTit    ^^^^R^^  ^^^  Calculate  interest  on  the  bill,  without  a  writ  of 
toUMpro-    inquiry.    Kerby^   Serjt,   shewed   cause,   contending   that  the 
iicQrtianthe  Court  could  not  dispense  with  a  writ  of  inquiry  in  an  action  of 
•"^•g"""**  damages;  and  he  stated  the  principle  to  be,  that  the  intervention 
terett,  with-  of  a  jury  was  necessary  in  all  cases  where  the  debt  really  due 
Sqidiy  ?a)f  ^'^  "°*  appear  upon  the  face  of  the  declaration, 
r  ♦  J5sm       Lawrence,  Seijt,  in  support  of  the  rule,  relied  on  the  case  of 
Rashleigh  v.  Salmon  {antcy  ^59^)  where  on  a  judgment  by  default 
on  a  promistory  note,  the  same  reference  was  made  to  the  pro- 
thonotary as  was  desired  in  the  present  instance.     The  Court 
said  that  as  it  would  be  the  means  of  saving  expence  to  the 
parties,  as  the  amount  of  the  bill  appeared  on  the  face  of  it,  and 
the  interest  might  be  exactly  calculated,  they  thought  it  right 

to  make  the 

Rule  absolute,  which  was  accordingly  done  (6). 

(a)  [VideemU,  p.  258.  note  (a).]        (5)  Vide  past,  541.  Longman  y.  Fcnn. 


Uimdan,    Thrale  and  Others  against  The  Bishop  of  London 

and  Others. 

JI^^^J®  TN  last  Hilary  term^  judgment  was  given  for  the  Defendant 

have  jndg.         On  demurrer  in  qtuire  impedit^  and  Le  Blanc^  Serjt.,  now 

mwraln^'  moved  on  the  part  of  the  Plaintiff,  that  the  prothonotary  might 

^uart  impe-'  be  restrained  from  taxing  costs  to  the  Defendant;  he  argued, 

intitied  uT*    ^^^  ^  ^^6  Plaintiff  would  not  have  been  entitled  to  costs  if  be 

^^^  had  .succeeded,  neither  was  the  Defendant,  the  right  being 

mutual.    The  statute  of  Gloucester  (a)  gave  costs  only  where 

damages  were  recoverable  at  common  law,  but  as  there  were  Jio 

damages  at  conunon  law  in  quare  impeditj  costs  were  not  given 

by  that  statute.     So  also  where  double  or  treble  damages  were 

created,  costs  were  not  increased  by  that  statute  in  the  same 

proportion,  unless  in  cases  where  single  damages  might  have 

been  recovered  at  coi|;mon  law.    £  List.  289.    And  though  the 

(a)  6  Ed*  1.  c.  1. 

Stat. 
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Stat  Westminster  S.  (a)  gave  damages  in  ^piare  impeiii  and  dar^     1 79a 
rein  presentment^  yet  as  those  damages  did  not  accrue  at  com-     r^^^ 
mon  law,  the  stat  Gloucester  did  not  operate  to  give  costs  in      agahui 
those  actions,  2  Inst.  S62.  PUfold's  case,  10  Co.  116  a.      The  '^^^l 
only  ground  then  on  which  the  Defendant  can  rest  his  claim    [  531  ] 
to  costs,  is  the  8  &  9  W.S.  c.  1 1.    But  this  statute,  though  the 
words  of  it  are  general,  cannot  now  be  construed  so  as  to  en-^ 
title  the  Defendant  to  make  good  his  claim  against  the  authority 
of  adjudged  cases.   In  Lomax  v.  The  Bishop  qfLondon^  Barnes 
139.  {b)  it  was  holden  that  the  PiaintifT  in  a  qtuire  impedit 
(brought  for  the  same  advowson  by  the  same  family  as  in  the 
present  case)  had  no  right  to  costs;  and  the  case  of  The  King 
V.  Midlam^  8  Burr.  1720.  shews   the  right  to  be   reciprocal. 
Formedon  is,  in  this  respect,  in  the  same  situation  as  quare  im* 
pedit :  (no  damages  being  recoverable  in  it  at  common  law,  it 
does  not  fall  within  the  statute  of  Gloucester s)  and  in  Formedon 
costs  are  not  allowed,  Miller  v.  Seagrave^  Cookers  Pract.  25. 
which  case,  being  subsequent  in  point  of  time  and  fully  con- 
sidered, is  sufficient  to  over-rule  the  short  anonymous  note  in 
Cooke's  Pract.  4.  where  it  is  said  that  the  Defendant  in  quare  im- 
pedit shall  have  costs  on  demurrer.     It  is  also  of  great  weight, 
that  no  instance  can  be  produced  in  the  course  of  modern  prac- 
tice where  costs  have  been  in  fact  allowed  in  this  action. 

Bondy  Serjt.,  contra.  The  Defendant  having  prevailed  in  the 
suit  and  had  a  writ  to  the  Bishop,  is  entitled  to  the  costs  of 
that  suit.  The  stat.  8  &  9  W,  3.  c.  1 1 .  is  general  in  its  mean- 
ing and  expressions,  and  includes  quare  impedit  with  other 
actions:  by  mentioning  "  demandant  and  tenantj^  it  seems  evi- 
dendy  designed  to  extend  to  real  as  well  as  personal  actions. 
With  respect  to  Cook^s  Pract.  4.  there  is  no  reason  why  the 
anonymous  case  of  quare  impedit  there  stated,  which  is  expressly 
in  favour  of  the  present  Defendant,  should  be  invalidated  by 
the  subsequent  determination  in  formedon. 

Cur.  advis.  vult. 

Lord  Loughborough. — After  having  taken  the  construc- 
tion of  the  Stat.  8  &  9  W.  3.  c.  11.  and  the  cases  cited  into  full 
consideration,  we  are  of  opinion  that  the  Defendant  is  not  in- 
titled  to  costs  on  the  demurrer.  Soon  after  the  passing  that 
statute,  namely,  in  the  10th  year  of  King  William^  the  case  of 
Thomas  v.  Lloyd  was  decided  in  the  King's  Bench,  which  is 

(a)  \oEd.\.st.u  if)  Last  edition. 

reported 
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1790.     reported  I  Salk,  194.  and  I  Lard  Rajfm.  336.  {a)  in  vbich  on  a 
.j.^^^^     plea  of  privilege  by  the  Defendant  which  was  holden  good  on 
agmnu      demurrer,  it  was  contended  that  he  was  intitled  to  costs  in  coa- 
^LwBcS!  sequence  of  the  judgmenty  but  the  determination  of  the  Court 
was,  that  costs  were  only  given  by  the  statute  where  the  right 
[  532  ]    was  reciprocal  between  Plaintiff  and  Defendant     In  the  se- 
cond year  pf  Queen  Anne^  the  same  question  came  before  the 
Court  of  King's  Bench  in  the  case  of  Garland  v.  Extend  (6)  on 
a  plea  in  abatement,  and  costs  were  again  refused*     After  these 
cases  came  the  anonymous  case  (c)  in  this  Court,  where  it  is 
stated  that  the  Defendant  was  holden  to  be  intitled  to  coats. 
But  in  the  tenth  year  of  George  1«  the  case  of-  Miller  v«  Sea^ 
grave^  Cooke  Praet.  to.  underwent  repeated  argument  and  con« 
sideration,  and  though  one  of  the  judges  differed  at  first  from 
the  rest  of  the  Court,  yet  it  was  afterwards  solemnly  resolved 
that  no  costs  should  be  allowed.     The  construction  which  was 
put  on  the  statute  in  that  case  we  think  the  true  one,  that  the 
costs  given  by  it  are  confined  to  cases  where  the  Plaintiff  as 

well  as  Defendant  is  intitled  to  them. 

Rule  absolute. 


(a)  8.  C.  Comberb.  489.  IS  Mod. 

195. 


(b)  1  Salk.  194.  9  Ld.  Raym.  999. 

(c)  CoM'i  Cos,  Pract,  4. 


Monday, 
Nov,  29th. 

Where 
judgment  u 
signed 
against  a 
Defendant 
in  an  inferior 
court  of  re- 
cordi  and  he 
aurrenders 
in  dischaige 
of  his  bail, 
but  before 
he  is  charg- 
ed in  execu- 
tion, is  re- 
moved to 
theJ^Ze^fay 
in  execution 


JoRDAi^  against  Cole, 

TUDGMENT  being  signed  against  the  Defendant  in  the 
Court  of  the  Mayor  of  London^  he  surrendered  himself  to 
tlie  Poultry  Compter  on  the  IQth  of  May  last  in  discharge  of  his 
baiU  On  the  !24th  of  July  a  ca.  sa.  issued  out  of  that  court  to 
charge  him  in  execution,  but  he  had  been  previously  removed 
by  habeas  corpus  to  the  Fleet  Prison  on  the  7th  of  June.  And 
in  this  term  Lawrence,  Serjt.,  obtained  a  rule  to  shew  cause  why 
a  certiorari  should  not  issue  to  the  Mayor's  Court  to  remove 
the  record  of  the  judgment  into  this  court,  in  order  to  charge 
the  Defendant  in  execution  on  it  in  the  Fleet,  by  virtue  of  stat, 

habeas  corjmt,  the  Court  will  grant  a  certiorari  to  remove  the  record  in  order  to  charge  him 
in  Uie  Fleet,  by  virtue  of  the  stat  19  Geo,  3,  c  70.  s.  4.  (a). 


(a)  [But  a  certiorari  will  not  lie  to 
remove  the  record  of  a  judgment  ob- 
tained acainst  a  Defendant  in  the 
County  Palatine  of  Durham,  for  the 
purpose  of  enabling  his  bail  to  render 
him  in  K.  B.,  he  being  a  prisoner  for 


debt  in  the  custody  of  the  Marshal. 
Paiersonv,  lUay,  2  D.  &  R.  1 77.  The 
statute  19  Geo,  j.  c.  70.  does  not  ex- 
tend to  the  case  of  a  foreign  attach- 
ment, Bulmer  v.  McarthtUj  5  B.  &  A. 
821.] 

19  Geo. 
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19  Geo.  3.  c.  70.  «.  4.  {a).    The  otily  iloubt  was  on  the  ♦con-     1790. 

struction  of  the  statute,  which  does  not  in  express  terms  extend     ^ — 

to  the  case  of  a  prisoner  in  actiuil  custody*     But  the  Court     9gamti 

thought  that  the  case  was  within  the  equity  of  the  statutei  add  r  i'g^  -1 

therefore  made  the 

Rule  absolute. 

And  the  Defendant  being  afterwards  brought  up  was  committed 

in  execution. 


(a)  Which  is  as  follows, — ^"  And 
forasmuch  as  persons  served  with 
process  issuing  out  of  inferior  courts 
where  the  debt  is  tinder  ten  pounds, 
may,  in  order  to  avoid  execution,  re- 
move their  persons  and  effects  be- 
yond the  limits  of  the  jurisdiction  of 
such  courts,  be  it  enacted  by  the  au- 
thority aforesaid,  that  in  all  cases 
where  final  judgment  shall  be  obtain- 
ed in  any  action,  or  suit,  in  any  in- 
ferior court  of  record,  it  shall  and 
may  be  lawful  to  and  for  any  of  his 
majesty's  courts  of  record  at  IVest' 
minster,  upon  affidavits  made  and 
filed  therein  of  such  judgment  being 
obtained,  and  of  diligeni  search  and 
inquiry  having  been  made  after  ike 
person  or  persons  of  the  Defendant 
or  Defendants,  or  his,  her  or  their 
effects,  and  of  execution  having  is- 
sued against  the  person  or  persons, 
or  effects,  as  the  case  may  be,  of  the 
Defendant  or  Defendants,  and  that 
the  person  or  persons,  or  eff'ects  of 
the  Defendant  or  Defendants,  are  not 
to  he  found  in  the  jurisdiction  of  such 


inferior  court,  (which  affidayit  may 
be  made  before  a  judge  or  commis- 
sioner authorized  to  take  affidavits 
in  such  superior  court]  to  cause  the 
record  of  the  said  judgment  to  be  re- 
tnoved  into  such  superior  courts,  to 
isstte  writs  of  executum  thereupon  io 
the  sheriff' o£  any  county,  city,  liberty 
or  place,  against  the  person  or  per^ 
sons  or  effects  of  the  Defendant  or 
Defendants  in  the  same  manner  as 
upon  judgments  obtained  in  the  smd 
courts  at  Westminster^  and  the  She* 
riff  upon  every  such  execution  shall, 
and  he  is  hereby  authorized  to  detain 
the  Defendant  or  Defendants  until  the 
sum  uf  twenty  shillings  be  paid  to 
him,  or  to  levy  the  same  out  of  the 
effects,  according  to  the  nature  of  the 
execution,  for  the  extraordinary  costa 
of  the  Plaintiff* or  Plaintiffs  in  the  in- 
ferior court  Subsequent  to  the  said 
judgment,  and  of  the  execution  in  the 
superior  court,  over  and  above  the 
money  for  which  such  execution  shall 
be  issued.*' 


Abbey  against  Martin.  Monday, 

^  Nov.  29th. 

npHE  Defendant  being  arrested  on  b.  capias  ad  resp.  gave  where  pro- 
bail  in  the  usual  manner  to  the  sheriff,  but  not  having  per-  ««"  «■  '*- 

tumable  on 

fected  bail  to  the  action  in  due  time,  the  bail-bond  was  assigned,  theUutre^ 
and  process  issued  against  the  bail  returnable  on  the  last  return  J"^  ^^ 
of  Trinity  Term,  viz.  in  three  weeks  of  the  Holy  Trinity^  with  clarationtfe 

beneesse 
may  be  filed  with  notice  to  plead  within  the  four  first  days  of  the  next  term  (a). 

(a)  [But  now  by  rule  of  H.  55  Geo,      whole  of  the  Monday  following  to 

file  or  deliver  his  declaration  d^  loM 
esse.  This  rule  applies  to  Easter  as 
well  as  to  the  other  terms.  Crew  v. 
Attwood,  9  Marsh.  337.  7  Taunt.  71. 
S.  C.  See  Tidd's  Pr.  457.  and  456. 
note  {c),  8th  edition.] 


3.  {po8t.yo\,  ii.  p.  551.)  the  declara- 
tion may  be  filed  or  delivered  de  bene 
esse  upon  process  returnable  the  last 
return  of  any  term  or  on  the  day  next 
after  such  return,  in  case  the  same 
shall  not  happen  on  a  Sunday,  in 
which  case  the  Plaintiff  shall  have  the 
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[  SS4  ] 

A<w.S9tfa. 
After  Ter- 
dict,  the 
court  will 
not  compel 
an  attorn^ 

to  ^MOTCr 

the  place  of 
abode  of  hit 
client 


copies  of  which  they  were  duly  served.  On  the  fiSd  of  June, 
the  last  day  of  Trinity  Term,  a  declaration  was  filed  de  bene 
esse  until  an  appearance  should  be  entered,  and  notice  given  to 
plead  within  the  first  four  days  of  Michaelmas  Term.  No  ap- 
pearance being  entered  on  the  26th  of  October  following,  on 
that  day  the  Plaintifi*  entered  appearances  according  to  the 
statute,  gave  rules  to  plead  on  the  first  day  o(  Michaelmas  Term 
November  the  Gth,  and  on  the  10th  of  November  signed  judg- 
ment for  want  of  a  plea. 

In  consequence  of  this  Cociell^  Serjt.,  obtained  a  rule  to 
shew  cause  why  all  the  proceedings  should  not  be  set  aside,  on 
the  ground  that  no  declaration  could  be  filed  de  bene  esse  where 
the  writ  was  returnable  on  the  last  return  of  a  term,  the  rule 
8  Geo,  3.  expressing  only  the  first,  second,  and  third  returns. 
But  7^  Court,  after  consulting  the  secondaries,  held  the  pro- 
ceedings to  be  regular,  due  notice  being  given  to  plead  in  the 

present  term. 

Rule  discharged  (a). 

(a)  Barnes,  342.   Fotherby  v.  Uoyd,  Impey  New  Instr.  Cler.  C.  B.  199.  201. 


HooP£R  against  Harcourt. 

n^HE  Defendant  in  this  action  (which  was  for  the  penalty  of 
the  statute  {a)  for  exposing  a  hare  to  sale)  having  gained  a 
verdict  at  the  last  assizes  at  Hereford,  on  the  motion  of  Mar^ 
sJtaU,  Serjt,  a  rule  was  granted  to  shew  cause  why  the  Plain* 
tifi^s  attorney  should  not  inform  the  Defendant's  attorney  of 
the  place  of  abode  of  the  Plaintiff,  on  an  affidavit  of  the  De- 
fendant's attorney  stating  that  the  PlaintiiPs  attorney  had  de- 
clared at  the  assizes  that  the  Plaintiff  was  in  very  indigent  cir- 
cumstances, and  that  he  (the  attorney)  was  employed  by  one 
Major  Roberts.  Watson,  Serjt.,  shewed  cause  by  producing  an 
affidavit  of  the  Plaintiff's  attorney,  denying  that  he  was  ac- 
quainted with  the  place  of  abode  of  the  Plaintiff. 

The  Court  were  of  opinion  that  the  application  ought  to  have 
been  made  in  a  more  early  stage  of  the  cau^e,  and  came  too  late 
after  verdict,  an  attorney  not  being  obliged  to  expose  his  client 
to  be  taken  in  execution. 

Rule  discharged  (5). 

(a)  5  Ann,  c.  14.  and  vide  28  Geo,  2.  c.  12. 

{h)  1  Stra.  402.  Gynn  v.  Kirby,    Barnes,  126.  Shindler  v.  Robcrti, 


£NO   OF  MICHAELMAS  TERM. 


CASES 


CASES 


ARGUED  AND  DETERMINED  1791. 


IN  TRB 


Court  of  COMMON  PLEAS, 


!■ 


Hilary   Term, 

In  the  Thirty-first  Year  of  the  Reign  of  George  IIL 


D0E9  on  the  several  Demises  of  Matthew  Roberts    Thmib^ 
and   Mary  his  Wife,  and  of  the  said  Matthew 
Roberts,  against  Elizabeth  Polgrean. 

^HIS  was  an  ejectment,  brought  to  recover  a  leasehold  tene-  jt.  bdng 

ment  part  of  an  estate  called  Lower  Lariggan  in  the  parish  ^^  f^^  ^ 
of  Maddem  in  the  county  of  Cornwall*    At  the  trial  of  the  *^^  ^^  ^^ 
cause  before  Mr.  Justice  Heathy  at  the  last  assizes  for  that  viouttohis 
county,  a  verdict  was  found  for  the  Plaintifi^  subject  to  the  ^^^1^^ 
opinion  of  the  Court  on  the  following  case.  graoted  the 

John  Honejfchurch  the  elder  oi  Higher  Lariggan  in  the  parish  ^^kerhan 
otMaddemy  being  possessed  of  the  premises  in  question  for  the  ^^^f^f^ 
residue  of  a  term  of  nine  hundred  and  ninety*nine  years  then  ^ath  ifA^ 
unexpired,  by  his  will  bearing  date  the  20th  of  May  1720,  de-  |^e  tolSTe 
vised  the  said  premises  to  trustees,  from  and  immediately  after  nid  B,  and 
his  decease,  for  and  during  all  the  rest,  residue,  and  remainder  1^^  fo/ler 
to  come  and  unexpired  of  the  said  term,  in  trust  for  his  wife  *°^  ^^ 
Elizabeth  Honeychurch  for  her  lif<^  and  after  her  decease,  then  per  lue  for 
in  trust  for  his  daughter  Maty  BanOes,  the  wife  of  JUlliam  ^^^£J^ 
Bavoles^  for  her  life,  and  after  her  decease^  then  in  trust  for  his.  took  e^t, 
grandson  William  Bawtes^  son  of  the  said  William  and  Mary,  j?!,  and  died 

without 
iasu^  intetUte,  and  without  having  taken  out  adminiatrttion  to  B.  hit  wife.    The  term  upon  the  death 
of  A,  went  to  his  administrator,  and  not  tQ  the  administrator  of  B.    [The  Court  being  of  opinion  that 
the  deed  must  be  construed  as  a  present  gift  to  the  wife  in  case  she  turviTed  her  husband,  to  take  eflfect 
in  posfeasion  on  that  event.] 

▼OL.  L  p  p  Baaies^ 
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179 1*     RaldeSj  and  the  issue  of  his  body  lawftdly  begoiten^  and  ttfier  his 
P^^       decease  withoui  issue,  then  in  truat  for  the  2d,  9d,  4th,  5th,  and 

againitt  all  and  every  other  son  and  sons  by  the  said  William  Ransles 
on  the  body  of  the  said  Mary  Bowles  lawfully  to  be  begotten, 
severally,  successively  and  in  remainder  one  afler  another,  as 
they  should  be  in  seniority  of  age  and  priority  of  birth,  &c.  and 
for  want  of  such  issue,  then  in  trust  in  like  manner  for  all  and 
every  the  daughter  and  daoght^s  by  the  antd  Wiilimn  Ranks 
on  the  body  of  the  said  Mary  Rawles  lawfully  to  be  begotten 
and  their  issue,  &c.  with  remainder  over. 

Afterwards  the  said  John  Honeychurch  on  the  11th  of  August 
1724,  by  indenture  of  that  date,  made  between  tlie  said  John 
Honeychurch  of  the  one  part,   and  Mary  Rawles  widow  and 
daughter  of  the  said  John  Honeychurch  of  the  other  part,  grant- 
ed and  assigned  unto  the  said  Mary  Rawles  immediately  after 
the  death  of  the  said.  Jbi»  Maa^ckurck  ^nd  Elizabeth  Honey^ 
church,  his  then  wife,  and  not  before,  all  the  beforementioned 
pveoaiaes,  To  hoid  the  satne  onto  the  said  Mary  RawlsSf  daring 
l^er  natural  life,  with  remainder  to  her  son  WiUiam  RceaHes  and 
his  issue  lawftdly  begotten,  and  in  defiiult  of  issue  in  the  said 
William  Rawles,  then  to  Elizabeth  Rawles  new  Elizabeth  Pal- 
grean  (the  Defendant)  daughter  of  the  said  Mary  Rafwles  dur- 
ing her  natitral  life,  with  remainder  over.    J(An  Honeydkirch 
afterwards  died,  whereupon  the  said  Miary  Rawles  his  daughter 
possessed  herself  of  the  premises  in  question,  and  on  the  €4tb 
day  of  April  1 749,  the  said  Mary  Rauies  having  then  survived 
her  mother  Elizabeth  Honeychurch,  by  indenture  of  tha€  date 
assigned  and  set  over  to  her  son  William  Rarxies,  his  execntors 
and  administrators  the  sard  premises  during  the  remainder  of 
the  said  term.     Afterwards,  on  the  29th  April  1749,  by  inden^ 
ture  of  that  date,  made  between  tlie  said  William  Rawles  of  the 
first  part,  Margery  Cole  widow  of  the  second  part,  and  JcAn 
Highman  of  the  third  part,  reciting  that  a  marriage  bad  been 
agreed  upon  between  the  said  WiUiam  Rawles  and  Margery  Cole, 
the  sard  William  Rawles  for  and  in  consideration  of  natural  love 
and  affection,  did  give^  grant,  assign,  and  make  over  ^  unto  ike 
^  said  Margery  Cole  and  her  keirs  immediately  after  the  deatk 
<*  of  him  the  said  William  Rawles,  all  the  premises  therein  before 
<<  mentioned,  to  hold  the  same  unto  the  said  Margery  Cole  and 
*•  her  heirs  to  and  for  her  and  their  ami  proper  use  for  ever/* 
The  marriage  between  William  Rawles  and  Margery  Cole  took 

efEsct, 
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eSbct,  VhlUam  !Rawies  survived  his  wife^  and  afterwardi  died,     1 79 1 . 
without  issue  Irving  at  the  time  of  his  death,  intestate,  and  ad-       j^^ 
ministration  of  ^his  richts  and  credits  was  in  due  form  of  law     ogaimi 
granted  to  the  Defendant  Elizabeth  Polgrean.     Mary  Roberts     ^^^^^' 
the  lessor  of  the  Plaintiff  the  wife  of  Mattheoo  Boberis^  the  other  ^  -^ 

lessor  of  the  Plaintiff  was  the  daughter  o{  Jdargery  Cole  (after- 
wards Margery  Bawles,)  by  a  former  husband,  and  administra- 
tion of  all  her  goods,  rights,  and  credits,  was  granted  to  the 
$aid  Mary  Itoherts. 

Sooke,  Seijt,  for  the  lessors  of  the  Plaintiff.    This  question 
arises  between  the  sister  of  William  Rawles^  who  was  possessed 
of  the  term,  and  the  daughter  of  his  wife  by  a  former  husband. 
What  the  general  equity  of  the  case  is,  cannot  be  doubted. 
William  Rardes  being  about  to  marry  a  widow,  and  to  possess 
bimself  of  all  her  personal  property,  agrees,  previous  to  Che 
marriage,  to  settle  the  term  on  her  and  her  family,  as  a  provi* 
sion  Ibr  them  after  his  decease.     It  was  clearly  his  intention 
that  her  ikmily  should  be  benefited  in  preference  to  his  own; 
which  was  a  fair  and  reasonable  intention,  he  having  by  the 
marriage  become  possessed  of  all  his  wife^s  personal  property.. 
The  intention  then  of  the  parties  is  in  fiivonr  of  the  lessors  of 
the  Plaintiff.     It  is  also  clear  that  WiUiam  Hawks  had  a  right 
to  make  the  settlement.     A  term  for  years  given  generally,  is 
given  absolutely.     Here  the  term  was  given  to  William  Eawles 
and  his  issue;  this  was  an  absolute  disposition  of  the  whole. 
Having  therefore  exerted  this  right,  and  given  the  term  to  his 
wife  after  his  death,  her  interest  in  contemplation  of  law  was  a 
mere  possibility.     A  legal  possibility  has  no  existence  till  a 
certain  event  takes  place.     It  diffori?  from  a  contingency,  inas» 
much  as  in  the  latter  an  interest  exists,  though  it  depends  upon 
Some  future  circumstance  whether  that  interest  shall  take  effect 
in  possession.    This  agrees  with  the  logical  distinction  be- 
tween a  prossibility  and   a  contingency;    a  possibility  being 
defined  to  be  that  which  has  no  actual  existence  till  a  future 
event  shall  happen;  a  contingency,   that  which  has  a  present 
existence,  but  which  may  or  may  not  happen  to  take  effect. 
Terms  for  years,  however  long,  were  in  their  origin  of  so  pre- 
carious a  nature  as  to  the  continuance  of  the  tenure,  that  in 
contemplation  of  law  if  they  are  granted  over  by  deed  after  an 
estate  for  life  in  them,   such  an  expectant  interest  is  not  a 
vested  right,  but  a  mere  possibility.  4  Co.  60  b,  FtdtDOOtPs  case, 
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1791.     ^  ^*  95  a.  Matt.  Mannings  case,  1  Cos.  in  Cane.  ISl*     Wood 

V.  SatmderSi  Sir  William  Jone$j  416.    Bay  v.  Burlace.    The 

ag(^  question  then  is  what  right  the  husband  has  over  a  mere  poasi- 
PoLGMKAN.  bility  settled  on  the  wife  ?  It  is  clearly  to  be  dbdnguished  from 
[  5SS  3  a  vested  interest.  If  a  chattel  real  u  vested  in  the  husband  in 
right  of  his  wife,  he  may  dispose  of  it  during  the  coverture;  he 
shall  have  it  if  he  survive  her  without  taking  out  administra- 
tion, because  it  has  once  vested  in  him.  PlaweL  19^  Co.  UtL 
46  b.  1  Rol.  Abr.  945.  H.  pi.  8.  So  if  the  husband  die  before 
the  wife,  she  shall  not  again  be  possessed  of  what  she  has  once 
disposed  of;  as  if  he  has  leased  the  whole  chattel  interest,  the 
rent  shall  go  to  his  executors,  and  not  to  the  wife.  He  may 
forfeit  it  1  BM.  Abr.  344.  G.  ^i/.  ^.  It  may  be  extended  for 
his  debt,  ibid.  pi.  3.  So  outlawry  and  attainder  are  gifts  in  law. 
Co.  Lift.  35 1  a.  But  if  he  grant  only  a  part  of  the  term,  and  die^ 
the  wife  shall  have  the  residue,  because  the  husband,  who  had 
it  in  her  right,  did  not  dispose  of  it.  Co.  Litt.  46  b.  1  BolL 
Abr.  345.  G.  pL  la  Perk.  834.  If  she  survive,  and  the  hus- 
band has  not  disposed  of  it,  she  shall  have  it  again.  He  cannot 
charge  it,  Co.  Litt.  351  a.  nor  can  he  devise  it,  ibid.  It  is  clear 
therefore  that  the  husband  shall  have  a  chattel  real  if  he  is  once 
possessed  in  right  of  his  wife;  and  his  executors  shall  have  the 
rent  if  he  once  disposes  of  it.  But  it  is  equally  clear  that  if  ii^ 
never  vests  in  him  (which  a  possibility  has  been  diewn  not  to  do) 
he  acquires  no  power  over  it,  nor  can  he  dispose  of  it.  He 
cannot  assign  it,  LdimpeC^  case,  10  Co.  51  a.  nor  release  it, 
SaUc.  326.  Gage  v.  Aciont  in  which  case  the  words  of  Lord  HcU 
are  exceedingly  strong.  '*  Where  the  wife  hath  any  right  or 
^*  duty  which  by  possibility  may  happen  or  accrue  during  the 
*^  coverture,  the  husband  may  by  release  discharge  it,  but  where 
<*  the  wife  hath  a  right  or  duty,  which  by  no  possibility  can  ac^ 
<*  firu^  to  her  during  the  coverture^  the  husband  cannot  release  it" 
If  he  does  not  dispose  of  it,  it  goes  to  the  executor  of  the  wife 
in  .ca»e  she  should  die  first,  and  does  not  survive  to  the  husband 
or  his  representatives.  The  words  of  Lord  Coke  are  decisive  of 
the  question.  **  If  a  lease  be  made  to  a  baron  and  feme  for 
<(  term  of  their  lives,  the  remainder  to  the  executors  of  the  snr- 
«  vivor  of  them,  the  husband  grants  away  this  term,  and  dieth^ 
<<  thij$  shall  not  bar  the  wife,  for  that  the  wife  had  but  a  possi- 
<<  bility^  and  no  interest"  Co.  Litt.  46  b.  and  <*  if  a  feme  sole 
<<  be  possessed  of  a  chattel  real,  and  be  thereof  dispossessed, 
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^  and  then  taketh  husband,  and  the  wife  dieth  and  the  husband  179K 
^  survive,  this  right  is  not  given  to  the  husband  by  the  inter-  j^^ 
'^  marriage,  but  the  executors  or  administrators  of  the  wife  shall  ugahut 
««  have  it;  so  it  is  if  the' wife  have  but  a  possibUity.  Co.  Litt.  ^^"'"^*- 
**  S5i  a/'  A  trust  for  the  wife  does  not  vest  in  the  husband: 
he  shall  not  have  it  as  husband  if  he  survive  the  wife.  1  BM.  t  ^^9  ] 
Abr.  345.  pi.  13.  though  he  may  dispose  of  a  trust  in  equity. 
1  Eq.  Cas.  Abr.  58.  A  right  of  action  or  of  entry  in  right  of 
the  wife,  not  exercised  by  the  husband  in  her  life-time,  does 
not  survive  to  him.  A  possibility  cannot  vest  in  the  husband 
or  in  any  other  person,  till  the  event  takes  place  on  which  it 
depends ;  he  has  therefore  no  power  over  it,  prior  to  that  event. 
Co.  Lit.  351  a.  If  then  the  husband  has  no  power  over  it,  if  it 
does  not  vest  in  him,  he  cannot  have  it  in  his  marital  character 
if  he  survive,  but  ought  to  take  out  administration.  In  the 
present  case,  as  the  husband  did  not  take  out  administration, 
the  interest  in  the  term  could  not  go  to  his  representatives,  but 
is  vested  in  the  administratrix  of  the  wife,  the  lessor  of  the 
Plaintt£  But  it  may  be  objected  that  the  administratrix  is  a 
mere  trustee,  and  therefore  ought  not  to  bring  the  ejectment. 
But  an  administrator  has  a  legal  interest  while  the  administra- 
tion remains  unimpeached,  and  in  a  case  like  the  present  (of  a 
married  woman  who  dies  before  her  husband,  but  to  whom  he 
does  not  take  out  administration,}  is  liable  to  her  debts  con- 
tracted before  the  coverture,  from  which  the  husband  is  dis- 
charged unless  they  were  sued  for  during  the  life-time  of  the 
wife.  1  BoU.  Abr.  351.  G.  pi.  2.  The  Court  will  not  presume 
that  there  are  no  debts,  nor  create  a  trust  by  implication  against 
the  intent  of  the  parties.  That  intent  obviously  was  that  the 
family  of  Margery  Cole  should  be  benefited  rather  than  that  of 
William  Bowles*  And  it  would  be  dangerous  to  say,  that  an 
administrator  could  not  maintain  an  ejectment  against  the  next 
of  kin  without  giving  an  account  of  debts  and  assets.  In  the 
case  of  a  dear  trust,  it  is  not  settled  that  a  trustee  may  not  sup- 
port an  ejectment  (a).  But  in  case  of  a  mere  constructive  trust 
(which  this  is)  depending  on  equitable  circumstances,  courts  of 
law  will  leave  the  law  to  take  its  course,  and  the  parties  to 
apply  to  equity,  if  necessary,  on  the  special  circumstances  of 
their  case. 

(a)  See  Doe  v.  Poit,  2  Dough  721.  8vo.  and  the  cases  there  cited  in  a 
Botei    [Vide  antef  p.  461.] 

Lawrcnccj 
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1791*         Lawrence^  Serjt.,  for  the  Defendant  There  are  two  points  in 
j^^       this  case,  either  of  which  is  sufficient  to  entitle  the  Defendantr 
agidntt     the  first,  that  she  may  take  in  her  own  right  uiider  the  former 
oLOftXAK.  j^^  |)jg  limitation  to  Iier  not  being  too  remote;  the  second, 
that  she  may  take  as  administratrix  of  her  brother  William 
Bowles.     With  respect  to  the  first  point,  the  limitation  is  ^  to 
^*  William  Bannles  and  his  issue  lawfully  begotten,  and  in  de&alt 
^  of  issue  in  the  said  WiUiam  Rawles,  then  to  Elizabeth  Howies 
[  540  3    ^  (the  now  Defendant)  during  her  natural  life**  Now  the  limits 
ation  of  a  term  is  governed  by  the  same  rules  as  an  executory 
devise.    If  it  be  on  a  general  indefinite  failure  of  issue,  it  is 
dearly  bad ;    but  if  the  failure  of  issue  be  confined  to  the 
compass  of  one  or  more  lives  in  being,  it  is  good.     Here  the 
term  is  given,  on  failure  of  issue  in  WiUiam  Bowles,  to  J^izabetk 
Bowles  during  her  natural  lifeg  the  failure  therefore  of  issue  is 
restrained  to  the  period  of  her  life.     That  such  a  limitation  is 
valid,  appears  from  the  Duke  of  Norfolk's  Case,  3  Cos.  Chan.  1 
P.  Wms.  482.  Target  v.  Gaunt.  lb.  594.  Hughes  v.  Soyer.  lb. 
564.  Pinbury  v.  Elkin.    Free.  Chanc.  528.  Nichols  v.  Skinner. 
Salt.  225.  Lamb  v.  Archer.    As  therefore  William  Bowles  died 
without  issue  in  the  life-time  of  Elizabeth  Bowles  (now  Polgrean 
the  Defendant)  she  was  entitled  to  the  term  in  her  own  right* 
But,  secondly,  she  is  entitled  as  administratrix  of  her  brother* 
It  is  argued,  that  this  interest  was  but  a  possibility,  which  did 
not  vest  in  the  husband,  and  of  which  he  couid  not  dispose. 
But  in  truth  it  was  not  a  possibility,  unless  it  can  be  supposed 
that  he  would  survive  a  period  of  999  years.     That  such  sort  of 
remainders  are  considered  as  vested,  appears  from  Hutt.  1  Id. 
Napper  v.  Sounders^  and  PMexf.  24.  Weale  v.  Lenoer^  in  which 
last  Lord  Hale  held  that  ^*  if  a  feoffment  be  made  to  the  use  of 
^  A.  for  99  years,  if  he  shall  so  long  live,  and  after  his  death 
*^  to  the  use  of  B.  in  fee,  this  shall  not  be  contingent,  but  it 
<'  shall  be  presumed  that  bis  life  will  not  exceed  99  years;  but 
'<  otherwise  it  would  have  been  if  it  had  been  made  but  for  dl 
'<^  years;"  this  affords  an  answer  to  LampeCs  Case^  10  Co. SI  a. 
where  it  is  stated,  that  *^  a  man  made  a  lease  to  husband  and 
"  wife  for  21  years,  the  remainder  to  the  survivor  of  them  for 
^  21  years,  and  the  l^usband  granted  over  this  term ;  and  it  was 
<<  held  by  Wray^  Chief  Justice,  and  totom  curiam,  that  the  grant 
%i  was  void  for  the  uncertainty  of  the  person ;  for  although  all 
"  chattels  real  which  belong  to  the  wife  the  hiisbaiid  may  dia^ 
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^  po^e  of,  yet  in  Cbis  case  neither  die  fanaband  tiwr  wjfe  has     1791* 
*•  any  thing  till  the  «urvivor,"    Ip  Miiatever  Ijgbt  ihis  <ubjcct     "^^ 
was  considercsd  in  the  older  casesf  the  law  of  executory  interests      agniust 
is  now  more  clearly  settledi  it  being  holden  that  they  are  as- 
signable,  transmissible  and  descendible  (a).  The  Court  were  of 
opinion  that  the  deed  in  question,  though  inaccurately  drawn, 
must  be  construed  to  be  a  present  gift  to  the  wife  in  case  she 
survived  her  husband,  to  take  effect  in  possession  on  tiiat  event. 
The  right  to  the  term  therefore  was  in  the  husband,  and  passed 
to  his  representative. 

Judgment  for  the  Defendant. 

(a)  Vide  ante,  SO.  Eoe  v.  Jones,  afi&rmed  by  the  Court  of  fi.  R.  in  error,  3 
Term  Rep.  B.  R.  88. 


mam^ 


♦Meyer  against  Ring.  ji/wmIo^  , 

rpHE  venue  was  laid  in  London^  and  the  PlaintiflT  gained  a  Wbet««ji,> 
verdict  ut  Guildhall  at  the  Sittings  in  this  Term.     On  the  "SiVhito^  • 
first  of  February  costs  were  taxed  on  the  posten,  and  tlie  next  ^»^rent 

,  ,  county  from 

day  a  £  fa.  taken  out  into  Mtddlesex^  instead  of  London^  as  it  that  in  which 
ought  to  have  been.  In  consequence  of  this,  a  rule  was  granted  jaS^and^the 
on  the  4th  of  February^  to  shew  cause  why  the  execirtion  should  pa^y  suing 
Hot  be  set  aside,  and  the  goods  levied  in  Middlesex  restoied  t6  takes  out  a 
the  Defendant.     On  notice  of  this  motion,  the  PlaintifPs  attor-^  ^  f*^  *""* 

y«  .  *"*  proper 

ney  oti  the  same  day  sued  out  aji./a,  into  London^  got  a  retorti  county,  and 
of  mdla  bona  entered  on  the  roll,  and  on  the  5th  oi  Febrttati)  ffj^iJJ^ 
obtained  a  rule  for  the  Defendant  to  shew  cause  why  the  7f;j^  ""  order  to 

•         *'•'»■    warrant  the 

which  had  first  issued  into  Middlesex  should  not  be  amended,  jL/a.  which 
ty  inserting  it  in  the  return  of  nulla  bona  and  the  te^ttOtm  fhTcourt^ 

clause  (&).  '    will  permit 

CockeUy  Seijt,  now  shewed  for  cause  against  the  amendment,  tobeamend. 

that  \S\9iJi.fa.  which  the  Plaintiff  had  sued  out  into  London  in  fdbyintcrt. 

order  to  do  aWay  the  irregalarity,  was  returnable  in  fifteen  days  tumofnu/i^ 

of  St.  Hilary,  January  £7,  which  was  five  days  before  that  on  ^J^'**' 

which  judgment  was  signed,  via.  F(^muiry\.  clause, 

But  the  Court  said,  that  as  judgments  relate  to  the  first  day  aecond  writ 

be  return- 
able acYeral  days  before  the  judgment  was  signed;  because  judgments  relate  to  the  first  day  of  the 
.term(a).  [  •541  ] 

(iiUAccord.€btc|)ert*«w**v.Oiwf«,         {b)  Vide  Inipey»  New  toitr,  Cier. 
3T.K.657.iS;&ati»T4Atett^,«T.R.     C.  a  ad  adit.  45J. 
450.  Tidd's  Pr.  1057.  sth  edit.] 

of 
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1791.  of  tbe  term  (except  in  the  case  of  bandjiie  purchasers  finr  ir 

z: — ^  valuable  consideration  (a),)  it  was  proper  to  make  the 

agakut  Rule  absolute  for  the  amendment. 


RiMO. 


(a)  Stat.  89  Car.  S.  e.  3. 1. 15. 


^^^*J^'  Longman  and  Another  against  Fenn. 

\(*here there  j^SSUMPSIT  on  a  promissory  note.  Plea,  a  former  judg- 
^di^r^n  n*«°^  recovered  in  B.  R.     Replication,  nul  tiel  record^  and 

ftpromisMry  \^xx^  thereou.    Judgment  by  default  airainst  the  Defendant^  in 

note,  the  ,      .         i  j 

Court  will     not  producmg  tbe  record. 

t^%roAo-  ^°  ^^^  motion  of  Marshall^  Seijt.,  a  rule  was  granted  to  shew 
notaiytoaa-  cause,  why  it  should  not  be  referred  to  one  of  the  prothonota- 
S^^l^^^a  ^^  *to  ascertain  the  principal,  interest  and  costs  due  to  the 
costs  wirA-     Plaintifi^  without  a  writ  of  enquiry. 

tufmry.  BookCf  Scrjt.,  shewed  cause,  arguing  that  though  the  Court 

[  *  542  1  had  in  some  cases  a  right  to  make  the  reference  required,  yet 
that  right  ought  to  be  confined  to  actions  of  debt  where  a  spe- 
cific sum  was  demanded :  that  it  was  the  peculiar  province  of  a 
jury  to  determine  the  quantum  of  damages  arising  firom  a  breach 
of  contract,  and  the  fact  whether  any,  and  how  much,  interest 
were  due:  that  the  revenue  would  be  greatly  injured  if  the  mo- 
tion were  allowed,  inasmuch  as  it  tended  materially  to  the  dimi- 
nution of  the  stamp  acts :  that  if  this  practice  had  prevailed,  or 
if  the  legislature  had  supposed  it  would  prevail,  when  those 
acts  were  passed,  provisions  would  have  been  made  to  meet  it; 
but  that  it  was  never  conceived  that  the  taxation  of  costs,  in 
actions  on  simple  contracts,  would  supersede  the  necessity  of  a 
writ  of  enquiry. 

But  the  Ck>urt  said,  that  as  the  practice  was  clear  in  actions  of 
debt  (a),  there  seemed  to  be  no  good  reason  why  it  should  not 
also  prevail  in  those  actions  o(  assumpsit  where  the  demand  was 
precisely  ascertained.  In  3  Wils.  62.  on  a  judgment  by  default 
in  trespass,  WUmoty  C.  J.,  had  gone  so  far  as  to  hold^  that  the 
Court  might,  if  they  pleased,  themselves  assess  damages  (6).  In 
the  present  case^  if  there  were  any  fact  which  it  was  necessary 

ra)9Saun(Ll36.Ho^dk«?v.O/iMiy.      Goodwin  v.  WMke.  1  Brownl.  214. 
(6)  On  which  point  see  Year  Books,     S.  C.  and  9  Wils.  579.    HetpU  wad 
14  Hen. ^.9.  5HeH.6,Q9.  IB  Hen.     Otb&n  y,  Maniett, 


{ 
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for  a  jury  to  determtne,  it  ought  to  have  been  stated  by  affidavit 
But  as  no  such  Fact  appeared,  as  the  sum  was  defined  on  the  face 
of  the  note,  and  as  the  interest  was  capable  of  exact  computa- 
tion by  the  prothonotary,  it  was  highly  reasonable  to  save  the 
parties  the  expense  of  a  writ  of  enquiry. 

Heath,  J.,  mentioned  S  Leon.  218.  where  the  Plaintiff  in  re- 
plevin was  nonsuited,  it  was  holden  that  the  Ck>urt  might  assess 
damages  without  a  writ  of  enquiry,  <^  because  they  are  not  in 
**  respect  of  any  local  matter,  but  accrued  to  the  avowant  for  the 
«  delay  in  the  non-payment  of  the  rent:  contrary,  where  judg- 
*^  ment  is  given  for  the  Plaintiff,  there  the  Court  shall  not  assess 
<*  damages,  for  he  ought  to  recover  for  the  taking  of  his  cattle, 
*<  of  which  the  judges  cannot  take  notice,  and  the  damages  may 
*^  be  greater  or  less,  according  to  the  value  of  the  cattle,  and  the 
«<  circumstances  of  taking  and  delaying  them/' 

Rule  absolute  (a). 


(a)  In  MaUorif  v.  JeiMtM^t,  Fitsg^ 
168.  there  was  judgment  by  default 
in  oMiumpmt  in  C.  B.,  and  error  being 
broogbty  it  was  insisted  upon,  that 
there  was  no  writ  of  inquij;yi  and 
therefore  that  damages  were  assessed 
by  persons  whom  the  sheriff  had  no 
authority  to  convene.  But  the  Court 
of  B.  R.  neld  that  the  omission  of  the 
writ  of  inquiry  was  cured  by  the  sta- 
tute for  the  amendment  of  the  law. 
4  Atm,  c.  16.  «•  S.  In  TheluMtom  v. 
jPleieherj  Doug^  915.  in  an  action  on 
a  policv  of  insurance  on  a  fordgn 
dup^  where  there  was  a  stipulation 
that  the  policy  should  be  sufficient 
poof  of  interest  in  case  of  a  losf»  and 
judgment  by  default,  it  was  holden 
that  on  the  writ  of  inquiry,  the  De- 
fendant's subscription  was  the  only 
thing  necessary  to  be  proved.  There 
Bu&r,  J.,  obsmed  that  **  writs  of  in- 
^  quiry  were  often  sued  out  where 
^  ihey  were  not  neceuargf,  as,  for  in- 
"  stance,  in  actions  of  covenant  for 
^  the  non-payment  of  a  $um  eerkdn. 


*^  It  does  not  follow,  because  a  writ 
**  of  inquiry  has  been  awarded,  that 
**  the  amount  of  the  demand  is  uncer- 
"  tein.  In  actions  upon  a  bill  of  ez- 
^  change  or  promissory  note,  notMug 
^  but  the  instrument  it  to  be  proved 
^  before  the  jury,  the  sum  being  there-- 
"  by  atceri^neHL  Though  even  in 
**  cases  where  there  is  no  neeemly  for 
*^  a  writ  of  inouiry,  that  proceeding 
^  is  of  use,  when  the  Plaintiff  goes 
^  for  interest,  which  the  jury  assesses 
**  in  the  nature  of  damages."  By  a 
subsequent  determination.  Green  t. 
Heame^  3  Term  Rep.  B.  R.  501*  it  is 
Imd  down,  that  on  judgment  by  de- 
fiinlt  against  the  acceptor  of  a  nil  of 
exchange,  on  executing  a  writ  of  in- 
ouiry, &e  bill  need  not  beproved^  and 
tnat  the  only  reason  for  produdiw  it 
is  to  see  .whether  any  part  of  it  nas 
been  paid;  which  agrees  with  S  Stra. 
1145.  Bevity,LindtelL  See  also  JtmsA- 
leigh  V.  SalmonfmUep  858.  KndAndrewi 
V.  Blake,  anie^  529.  [See  also  ante^ 
S5fl.  n.{l>] 


1791. 

LmroicAK 
Fevk. 
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Frid^  The  King  on  the  Prosecution  of  Bond,  Esquire,  against 
Baker  and  Newman,  Esquires,  late  Sheriff  of  Mid- 
dlesex« 

AjLfa.  is.  fltHE  proceedings  in  this  case  were  as  IbHow: — On  the  !^h 
th^atihe  of  3%,  1790,  A  Jim  facias  was  delivered  to  the  sheriff  of 

suit  of  ^.  Middlesex^  on  a  judgment  confessed  on  a  warrant  of  attomejr 
on  the  next  bj  one  PuTcett  to  One  Anne  Dempsey  for  2002.  and  upwards,  by 
^?taSi  ^^'^^  pf  which  the  whole  of  Purceirs  effects  were  taken  in  ex- 
at  the  suit  of  ecution.  On  the  15th  of  the  some  month  another  jf.^.  was 
Zi^m^  delivered  to  the  sheriff^  on  *a  jadgment  confessed  on  a  warrant 
j?^*^*^  of  attorney  by  the  same  Purcell  to  Bond  the  prosecotof,  for 
but  noUce  141/.  85.  and  npwards ;  which  last  warrant  was  given  for  a  bona 
^^^  M^  ^'^^^  ^1  Purcell  to  Bond,  and  long  before  that  which  Purcell 
Cnottopay  gave  to  Anne Dcmpsei/,  though  judgment  on  the  latter  was  first 
n^to  ^on  entered  up.  On  the  £7th  of  May  notice  was  given  by  Bottd  to 
^  ground  tiiQ  sheriff  not  to  pay  over  the  money  which  might  be  levied 
jud^ent  under  the  first  execution,  staling  that  the  judgment  obtained 
himwas  ^7  ^^^P^  '^^^  Voluntary,  confessed  without  any  consideration^ 
frmudulent.  and  merely  for  the  purpose  of  preventing  the  efieci  of  the  judg- 
notwith-  ment  confessed  to  Bond,  Notwithstanding  this  notice,  the 
'^^  sheriff's  officer  paid  over  the  money  to  Hempsey,  and  the  sheriff 
ney  o¥>er  to  being  Tilled  to  return  the  second  if.  /&.  the  officer  filed  k  witii 
offi(»r  filed    ^  return  of  nulla  bona  in  the  Kiii^s  Bench  Treasury,  instead  of 


Uie  second  ^e  office  of  the  custos  brevium  of  this  court.    In  conseouence 

writ  with  a 

return  of  of  this,  an  attachment  of  contempt  issued  against  the  sheriff 

^^^,^  Immediately  on  notice  of  the  attacfameiit,  tb«  officer  filed  the 

Bench  txc».  Writ  and  return  in  the  office  of  the  custos  brevium,  and  offered 

af^be^^^  to  pay  the  costs  of  the  attachment,  which  the  Plaintiff's  attor* 


of  theciocof  ney  refused  to  accept.*  Late  in  Trinity  Term  a  rule  was  ob- 
this  court  taioed  on  the  part  of  the  sheijfi^  to  Ae^  caoae  why  the  aiuch«* 
2^^^  ment  should  not  be  set  aside  on  payment  of  costs,  upon  an  affir 
issued  davit  stating  that  the  writ  and  cetam  were  filed  in  the  wroag 

^^^^^    office  by  mere  mistake.  On  shewing  cause,  the  last  day  of  Trinity 

not  return- 
ing that  writ,  to  which  attachment  (after  moring  the  court  to  £scharge  it,  on  the  ground  that  the  writ  in 
question  was  filed  in  the  wrong  place  by  mere  mutahe  of  the  officer,  and  that  the  mistake  was  corrected 
immediatdy  on  notice  of  the  attachment,  hy  filing  it  in  the  proper  ofBce^  hut  with  which  motion  the  Court 
refused  to  comply  chiefly  on  account  of  ttnmg  drcumttancet  ofjraui  respecting  the  execution  of  ^} 
the  sheriff  pia  m  bail,  and  was  afterwards  examined  on  interrogatories.  The  prothonotary,  to  whom  the 
examination  was  referred,  having  reported  that  neither  the  contempt  of  the  Court,  nor  the  imputation  of 
fraud  appeared  to  him  to  be  done  away,  the  Court  ordered  the  tkerffimmediateliftopaytke  whole  debt  and 
cotu  date  to  C.  together  with  the  cods  ofalltheappHcatioiu, 

C*544]  Term, 
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Terni}  ttrong  circumstances  affrftud  were  disclosed  relating  tQ     \19U 
the  first  ^^cution  at  the  aait  of  Dempsey^  upoo  .which  nbe  rule.      ^^^ 
was  diseharged  with  costs.     In. the  ensuing  vacation  the  sheriff     ogamu 
obtained  Lord  LoughborougVs  order  to  stay  the  eKecution  of  of  Ui^S^ 
the  attachment  until  the  second  day  of  Michaelmas  Terooi  the.       "^^ 
object  of  which  was  to  give  the  sheriff  an  opportunity  of  an- 
swering the  allegations  of  fraud*  On  the  fir$t  day  of  Michaelmas^ 
Term  a  motion  was  again  made  to  set  aside  the  attachment)  on, 
affidavits  of  the  sheriff's  officer  denying  any  knowledge  of  fraud), 
and  staling,  as  before,  that  the  writ  and  return  were  filed,  in  the. 
wrong  office  by  mere  mistake g  but  to  this  motion  the  Court  again: 
refused  to  consent,  tke  affidavits  of  the  officer  not  being  satia*. 
factory.     Upon  this  the  sheriff  obtained  a  rule  that  the  attach*, 
ment  should  remain  in  the  office  one  week  longer  unexecuted,- 
and  on  the  10th  oi  January  put  in  bail  to  the  attachment,  wha 
on  the  ISth,  on  the  usual  affidavit  of  the  service  of  notice,  jus^ 
tified  themselves  in  court.  » 

In  the  following  vacation,  interrogatories  were  exhibited  to> 
the  sheriff,  which,  together  with  the  answers,  were  referred  tol 
the  prothonotary,  in  order  for  him  to  make  his  report*  Accord*    [  545  ] 
ingly,  in  this  term,  on  the  10th  of  February^  Mr,  Prothonotary  ] 

Mairmaring^  reported  to  the  Court  that  the  High  Sheriff  had 
in  their  answers  (as  of  course)  denied  all  knowledge  of  the  cir** 
cumstances  stated  in  the  interrogatories,  and  upon  due  examin*. 
ation  nothing  appeared  to  htm  to  lessen  the  imputation  of  fraud 
upon  the  execution  sued  out  by  Dempseyt  or  to  clear  the  con^ 
tempt  of  which  the  officer  had  been  guil^  in  not  making  a  prcK 
per  return  of  tlie  writ* 

Adairy  Seijt.,  then  moved,  that  the  sheriff  who  were  batk* 
in  court,  should  be  committed  to  the  Fleet  Prison^  till  the  debt 
and  oosts  recovered  on  the  second  judgment  by  tlve  Plaintiff 
Bondj  together  with  th^  coats  of  all  the  applieations,  should  be 
paid  by  them.  In  answer. to  t|iis,  JBfond^  Serjt.,  contendedi  that 
the  Court  had  no.  power  to  imprison  the  sheriff  in  such  a.case 
as  this ;  that  the  regular  method  of  proceeding  was  to  amerce 
them  for  tht  contempt^  that  the  amercement  should  be  estreated 
into  the  Exehequerj  and  theii  the  Plaintiff  ought  to  api^y  to, 
the  crown  for  satisfaction  of  his  debt  out  of  the  amercement; 
to  establish  which  propositions  he  cited  haycocVs  case^  Latch. 
187.   Daltor^  Office  of  Shertf  176,  and  Woodgate  v.  KnatchbuU^ 

%  Term 
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1791.     8  Term  Bep.  B.  JL  148.  (a)  and  to  abew  that  the  Comt  oogfat 
not  to  impoie  a  fine  on  the  dicri£^  to  the  whole  amoont  of  the 
debt^  bat  aseertain  by  the  intenreotion  of  a  joiy  what  were  the 
actoal  damages  toatained,  he  mentioned  the  opinion  of  jBiiBer,  J^ 
<n.       thrown  oat  in  Dimgl.  464.(6)  Bex  t.  Addedejf. 

The  Contt  aaid,  that  if  the  practioe^  now  the  subject  of  oom- 
pUunt^  were  to  pre? ail^  there  wonU  be  nnmberlem  opportoni- 
ties  affinded  to  firand  and  coOosion,  and  persons  who  had  re- 
covered a  jost  debt  would  be^  in  great  measore»  in  the  power  of 
sherifi'  officers.  It  would  be  absurd  to  drive  the  Plaintiff  to 
the  drcuitons  mode  of  ^ipliGation  to  the  crown  ior  rdie^  after 
an  estreat  into  the  EsKhequer^  when  they  were  themselves  fnUy 
competent  to  affiwd  him  satisfiiction.  However,  they  would 
permit  the  matter  to  stand  over  to  the  next  day,  in  order  to  see 
if  any  thing  ibrther  could  be  alleged  to  do  away  the  soq^idon 
of  fraud  in  the  execution  at  the  suit  of  Demptq.  On  the  next 
day,  FAruary  lOtb,  no  attempt  was  made  to  prove  the  validity 
of  the  judgment  and  execution  obtained  hy  Dempuy^  but  Amu^ 
Seijt,  proposed  that  the  Plaintiff  should  bring  an  action  for  a 
fidse  return,  the  sheriff  pay  all  the  costs  of  the  applications, 
[  546  ]  and  in  the  mean  time  the  attachment  stand  as  a  security.  But 
the  Court  reinsed  to  consent  to  this,  and  ordered  that  the 
sheriff'  should  immediately^  viihoid  Jiariker  dday^  pajf  the  wAoIr 
dd*  and  casU  due  to  ike  Plaintiff  Bond,  iogeUur  'aiik  ike  cosis  of 
all  the  iqn?^ieation${c\  there  was  no  hardship^  it  was  said,  on 
the  sheriff  themselves  in  this,  as  they  were  indemnified.  With 
reelect  to  the  question  of  imprisonment,  the  Court  said  in  gene* 
ral,  there  could  be  no  doubt  of  their  power  U>  commit  for  a 
contempt. 

Upon  hearing  this,  the  sheriff  thought  proper  to  comply  with 
the  terms  prescribed,  and  accordin^y  soon  after  paid  the  whole 
AekH  and  costs,  and  the  costs  of  all  the  applications. 

(a)  See  also  Sslk.  54.  Byra  v.  *  dlTs  costs  in  the  csnse  and  in  tiiis 

SmUL  ^  ipnatcxOoKm,  to  be  taxed  by  tiie 

S3d  Ediu  179a  sva  **  prothonotary,  or  in  defimlt  thereof 

The  rule  for  this  purpose  was  **  a  fresh  attachment  to  ime  against 

drawn  np  on  the  same  di^  in  the  M-  *the  late  sherifl^  and  tfaeb  reoog^ 

lowing  words^  <*  Let  the  sheriff  pay  "mssneeof  bail  to  be  estreated.'* 

« this  day  the  debt  and  all  the  Plam-  By  the  Court. 


Balls, 
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Balls,  qui  tam^  against  Atwood,  Clerk.  J^»%^ 

.  A   DECLARATION  having  been  delivered  in  this  action  of  1°  ■»  actbn 
debt  on  the  statute  21  Hen.  8.  c.  13.(6)  for  non- residence,  non-i 


Adairj  Seijt.,  obtained  a  rule  to  shew  cause  why  all  the  pro-  ^^^  *^ 
ceedings  should  not  be  set  aside,    on  the  ground  that  upon  is.aiia^ 
searching  in  the  office  no  affidavit  appeared  to  be  filed  that  the  ^  ofienee 
offence  was  committed  in  the  county  where,  and  within  a  year  ^  ^''"^ 
before  the  action  was  brought ;  which  he  contended  was  made  cousty 
necessary  in  actions  of  this  kind  by  ska.  21  Jac.  !•  c.  4.  s.  8.       ri^ttft^reT 

Le  Blanc^  Scijt.,  shewed  causci  arguing  that  the  sUU.  21  tbeactkmit 
Jae.  1.  c.  4.  could  not  possibly  be  applied  to  this  case^  because  ^Hi^t^^ 
by  21  Hen.  8.  c.  IS.  s.  26.  the  penalty  for  non-residence  was  to  '■^-V^ 
be  recovered  in  the  Kin^Sf  i.  e.  the  superior  courts.     The  au-  i.  &  4.I.8. 
thority  of  Leigh^  qui  tam^  v.  Kenij  3  Term  Bep.  B.  R.  362,  was  ^J^2 
directly  in  point,  and  decisive  of  the  question ;  there  the  court  to  meh  m- 
of  Kin^s  Bench  over-ruled  a  former  case  oi  White^  qui  tam^  ▼•        ^ 
Boot  (c),  and  held  that  no  such  affidavit  was  necessary :  this  in^ 
deed  was  after  verdict,  but  the  court  of  B.  B.  laid  it  down  as  a 
general  proposition,  that  the  stat.  21  Jac.  1*  c.  4.  was  not  ap- 
plicable to  those  statutes  on  which  penal  actions  were  to  be    [  547  ] 
brought  in  the  superior  courts. 

The  Ck>urt  were  clearly  of  this  opinion,  and 

Discharged  the  rule. 

{a\  [See   Shipman  v.  Henbest,   4         {h)  8.  S6. 
T.  R.  109.  1  Saund.  31S  b.  (n).    5th         (c)  2  Term  Rep.  B.  R.  S74. 
Edit.    Tidd*8  Prac.  566.   8th  Edit. 
Allies,  635  (n>] 

RuDDBR  against  Price,  One,  &c,  S^S^ 

npHIS  was  an  action  of  debt  on  a  promissory  note  payable  Anactiooof 

by  instalments,   brought  in  a  former  term  by  the  payee  Keonmpro! 

against  an  attorney  the  maker,  by  bill  of  privilege.     The  first  '"IjJS???*^ 

count,  on  which  the  question  before  the  Court  arose,  after  miiaimentfl* 

stating  the  debt  to  be  45^.  10s.  which  the  Defendant  owed  to  ^^^. 

and  unjustly  detained  firom  the  Plaintiff  went  on  **  For  that  n«>t  ^ 

(a)  [Debt  lies  agunst  the  payee  of  drawer,  the  InU  bdng  drawn  p«y« 
a  promisiory  note,  ezpresied  to  be  for  able  to  his  own  order  for  value  re- 
value received.    Bishop  y.  Yaitng,  S  ceiyed  in  goods.   Pridtfy  t.  Henbrey, 
Bos.  &  Pul.  7S.    So  against  the  ac-  I  B.  &  C.  674.] 
ceptor  of  a  bill  of  exchange  by  the 

M  whereas 
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1791.      ^'  whereas  the  said  Stephen  on  the  30th  day  of  March  in  the 
Z  "  year  of  our  Lord  1790*  to  wit,  at  Westminster  in  the  county 

against  **  aforesald,  made  his  certain  note  in  writing,  commonly  called 
Prjcic-  ,1  ^  promissory  note,  his  own  proper  hand  and  name  being 
<<  thereto  subscribed,  bearing  date  the  day  and  year  aforesaid, 
**  and  then  and  there  deHvered  the  said  note  to  the  said  Richard^ 
<<  by  which  said  note  the  said  Stephen  promised  to  pay  to  the 
<*  said  Richard  by  the  name  of  Mr.  Richard  Rudder  or  order, 
*'  fifty-two  pounds  ten  shillings  for  value  received  by  him  the 
^*  said  Stephen^  the  same  to  be  paid  in  manner  following,  (that 
<*  is  to  say,)  twenty  poonds  en  the  first  day  of  July  then  next, 
*'  twenty  pounds  on  the  first  day  of  October  then  next,  and 
**  twelve  pounds  ten  shillings  on  the  first  of  January  next,  by  rea- 
<'  sdd  whereof,  and  by  force  of  the  statute  in  such  case  made 
^  and  provided,  the  said  Stephen  became  liable  to  pay  to  the 
*'  said  Richard  the  said  sum  of  money  in  the  said  note  specified, 
«  according  to  the  tenor  and  efiect  of  the  said  note,  whereby 
^  An  actioif  hath  accrued  to  the  said  Richard  to  demand  and 
'«  have  of  and  from  the  said  Stephen  the  said  sum  of  money  in 
^^  the  said  dote  mentioned,  parcel  of  the  said  sum  of  four  hun- 
^<  dred  and  fifty-two  pounds  ten  shillings  above  demanded,  &c.'* 
Thefe  were  also  the  common  money  counts  for  the  residue  of 
the  sum  of  452/.,lQs.  above  demanded. 

Special  demurrer  to  the  first  count,  the  causes  of  which  were, 
<*  That  in  and  by  the  said  first  count  of  the  said  declaration  it 
**  appears  that  the  said  sum  of  521.  lOs.  in  the  said  notes  men- 
^*  tioried  is  not  yet  due  or  payable,  nor  can  the  same  be  sued 
«  for  by  the  said  Richard  Rudder  till  after  the  first  day  of 
[  548  ]  «  January  in  the  year  of  our  Lord  1791,  and  also  for  that  no 
<<  cause  of  action  whatsoever  is  in  the  said  first  count  of  the 
^<  said  declaration  stated  or  alleged  against  the  said  Stephen^**  S^c. 
To  the  other  conuts  the  Defendanty  pleaded  nil  debHj  on  which 
iasue  was  joined. 

In  Michadmas  Term,  in  sispport  of  the  demurrer,  Lawrence^ 
Seiji.,  contended  that  the  law  Was  clearly  settled,  that  an  action 
cf  debt  could  not  be  liiaintained  cm  a  ccmtract  to  pay  money  by 
instalments  od  different  days,  before  the  last  day  was  expired,, 
whether  the  contract  were  simple  or  by  specialty.  For  which 
be  ciled  the  following  autboritid».  Fkz.  N.  B.  304  (a).  Co. 
Litf.^Tb.^M2b.    4  Co.  ^  &.    £7ad^s  case.    Cro.  Eliz.  807 • 

(a)  4to  Edition. 

Cro. 
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€r6.  Cor.  «4U   Oto#»  42.    And  t&ough  in  1  Wtls.  80.  Coates  v.      1791. 

Hemity  an  action  of  debt  on  a-  bond  cdnditioned  for  the  pay*     Z 

ment  of  money  by  instalments  wa«  bidden  to  lie  before  tbe  last      againu 
day,  yet  the  Coart  iii  Ant  case  said,  ^*^  there  was  a  drffi^rence      ^'^^ 
between  debt  on  such  a  ifeed  and  a»  action  on  a  contract  for 
pbying^  several  sumv  at  aeveral  tim^s.'* 

MdrsAalt,  Serjt.,  conird.  The  objection  made  to  this  declara- 
tion May  be  divided  kito  three  parts :  Istr  That  no  action  will 
lie  Oft  the  note  before  the  last  day  be  past.  dd.  That  if  any 
actioA  will  liie^  before  that  day,  it  must  be  assumpsit  and  not  debt. 
3d%  Sapposing  di^t  will  lie,  tbe  Plaintiff  ought  to  have  de- 
dared  only  for  the  infltalmenta  actoaHy  dne.  With  respect  to 
the  ftrst  ol^etion,  it  ia  said  in  G^.  Lkt.  99%  b.  <<  If  a  man  be 
**  bound  in  a  bond  or  contract  to  another,  to  pay  100^.  at  five 
*  several  disiy^  he  shall  not  have  M  action  before  the  last  day 
^  be  past.'*  This  ia  only  applicable  to  deeds  under  seal,  and 
those  single  bonds,  for  where  there  ia  a  penalty,  the  condition 
la  broken  by  failure  of  payment  on  either  of  tbe  days,  and  debt 
Will  lie  before  tbe  last  day  be  past.  Butter  N.  P.  168.  ^  But" 
(says  Lord  Coke)  ^  if  a  man  be  bound  in  a  recognizance  to  pay 
**  lOOL  at  five  several  days,  presently  after  tlie  first  day  of  pay- 
^  aient  he  shiall  have  exeeutton  for  that  sum,  and  shaO  not 
^  tany  till  the  last  day  be  past^  for  it  is  in  the  nature  of  several 
^  jvdgments*'*  ^^  S<>  it  is  of  a  eot^nant  or  promise  /  after  the 
^fiiTst  defouk,  m  action- of  covenant  or  an  action  on  thecase, 
^  doth  lie,  for  they  are  several  in  their  nature.''  In  Coates  v. 
Himity  the  obligee  sued  on  a  bond  payable  by  instalments 
before  the  last  day  wa&  past»  and  recovered :  and  this  waa  long 
since  the  stat.  4  &  5  Afttie  (a),  which  relieves  the  Defendant 
firom  the  penalty  oa  bringing  the  principal.  Interest,  and  costs  [  549  ] 
into  court,  yet  the  Defendant  was  obliged  to  pay  the  whole  debt. 
In  Beckmth  v.  Notty  Cro.  Jac.  504,  Assumpsit  on  a  promise  to 
pay  a  debt  by  instalments  was  holden  well  to  lie  before  the  last 
day,  and  for  the  whole  debt.  In  Ashfbrd  v.  Handy  Andr.  370, 
Assumpsit  was  brought  by  the  indorsee  for  a  note  of  hand  pay* 
able  by  instalments,  and  the  Plaindfi^  counted  only  for  suck 
sums  as  were  doe:  it  was  objected,  1st.  That  tbe  action  could 
not  be  maintained  till  all  the  days  were  past,  the  contract  being 
for  an  entire  sum^  thoogh  to  be  paid  at  different  times ;  2diy. 
That  the  Plaintiff  ought  to  have  declared  for  the  whole  sum. 

(a)  C,  le.  i.  IT, 

But 


^SO  CASES  IN  HILARY  TERM 

1791.     But  the  C!ourt  held  that  the  Plaintiff  might  bring  an  action  to 

r recover  damages  tor  every  default,  and  that  he  was  not  obliged 

agamu     to  declare  for  the  whole  sum, 

P»cK.  With  respect  to  the  second  objection,  that  if  any  action  will 
lie,  it  nittst  be  assumpsit  and  not  debt;  it  is  indeed  laid  down 
in  Cro.  Eliz.  807.  Tayhr  v.  Foster^  Cro.  Car.  48L  Milles  v. 
Millei^  that  thodgh  asstmpsii  will  lie  before  the  last  day,  yet 
debt  will  not,  because  the  contract  is  entire^  yet  this  reason 
(which  is  also  stated,  Owen  42.  Hunfs  case)  is  founded  on  the 
supposition  that  in  debt  the  Plaintiff  must  recover  the  precise 
sum  demanded,  and  no  more  or  less.  But  as  it  is  now  clearly 
settled  that  in  debt  the  Plaintiff  may  recover  the  sum  justly  due, 
though  it  be  less  than  thfe  sum  demanded,  the  reason  of  the 
distinction  between  debt  and  assumpsU  has  ceased.  As  to  the 
third  objection,  that,  supposing  debt  will  lie,  the  Plaintiff  ought 
only  to  have  declared  for  the  instalments  really  due ;  the  de- 
claration sets  forth  the  note,  and  states  that  the  Defendant  be- 
came liable  to  pay  him  the  sum  specified  according  to  the  tenor 
and  effect  of  the  said  note^  and  concludes  that  the  Defendant 
has  not  paid  the  sum  demanded  or  any  part  thereof.  It  appears 
therefore  that  the  Plaintiff  declares  for  no  more  than  he  is  by 
law  intitled  to  recover  according  to  the  tenor  and  ejffict  of  the 
note.  If  he  be  intided  to  the  whole,  it  is  demanded;  if  only  to 
the  instalments  due^  no  more  can  be  recovered.  But  sup- 
posing the  declaration  not  to  be  correctly  right,  and  that  it 
ought  to  have  shewn  that  two  instalments  were  due,  and  de- 
manded them ;  yet  as  this  is  a  mere  defect  of  form,  it  cannot 
be  taken  advantage  of  but  upon  special  demurrer.  The  De- 
fendant ought  to  have  shewn  that  the  Plaintiff  had  demanded 
the  whole  debt,  whereas  he  had  only  a  right  to  demand  the 
amount  of  the  two  instalments  due  at  the  commencement  of 

[  550  ]  the  action.  Now  though  the  first  cause  of  demurrer  is  special, 
yet  it  states  no  more  than  this  <*  that  the  sum  of  521.  105.  is 
not  yet  due  or  payable,  nor  can  be  sued  for  till  after  the  1st  of 
January  1791*"  As  to  the  seomd  cause  of  demurrer,  it  amounts 
to  a  general  demurrer. 

^  Cur,  advis.  vult. 

On  this  day  the  opinion  of  the  Court  was  thus  delivered  by 
Lord  Loughborough.    I  take  it,  that  at  the  time  when 
Slad^s  case  was  decided,  an  action  of  debt  could  n6t  be  brought 
on  a  debt  due  by  instalments,    till  all  the  days  of  payment 

were 
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were  past.  But  this  was  certainly  not  on  the  ground  that  the  179U 
Plaintiff  could  not  recover  less  than  the  amount  of  the  sum  de»  r^^^ 
manded :  for  though  long  before  that  time  the  demand  in  an  agahui 
action  of  debt  must  have  been  for  a  thing  certain  in  its  na-  ^^^^ 
ture(a},  yet  it  was  by  no  means  necessary  that  the  amount 
should  be  set  out  so  precisely  that  less  could  not  be  recovered* 
In  ancient  times  it  was  tlie  common  actjpn  for  goods  sold  and 
delivered,  and  for  work  and  labour  done,  in  which  cases,  though 
the  sum  to  be  recovered  is  to  be  ascertained  by  a  jury,  and  is 
given  in  the  form  of  damages,  still  the  demand  is  for  a  thing 
of  a  certain  nature.  The  opinion  indeed,  which  was  errone- 
ously entertained,  that  in  an  action  of  debt  on  a  simple  con- 
tract the  whole  sum  must  be  proved,  has  been  some  time  since 
corrected.  The  idea  that  an  action  of  debt  could  not  be  brought 
till  all  the  days  of  payment  were  past,  was  founded  on  a  good 
ground  of  law,  that  for  one  contract  there  should  be  but  one 
action ;  and  as  a  contract  to  pay  a  certain  sum  on  several  days 
of  payment  was  considered  as  one  contract,  it  followed  that  no 
action  could  be  brought  till  all  the  days  of  payment  were 
elapsed.  The  construction  perhaps  has  been  too  literal,  for 
between  a  contract  to  pay  five  sums  of  20L  on  five  difierent 
days,  and  a  contract  to  pay  lOOl.  by  five  sums  of  20k  on  dif- 
ferent days,  the  dbtinction  is  merely  verbal,  and  consists  in 
form :  the  substantial  meaning  is  the  same  in  each.  This  con- 
struction however  has  long  prevailed.  The  objection  indeed,  is 
only  to  the  construction,  not  to  the  rule  of  law  which  is  evi- 
dently a  just  one  if  the  contract  be  really  entire^  as  to  do  a 
series  of  acts  under  a  certain  penal^.  The  history  of  the  ao 
tion  of  assumpsU  given  by  Lord  Coke  in  the  second  resolution 
in  Slad^s  case  is  incorrect :  the  cases  which  he  there  cites  shew 
that  the  manner  in  which  that  action  was  brought  prior  to  [^51] 
Slad^s  Case,  was  by  stating,  not  a  general  indebitatus  assumpsit^ 
for  it  was  not  brought  merely  on  a  promise,  but  special  damage 
for  a  nonfeasance^  by  which  a  special  action  on  the  case  arose 
to  the  Plaintiff(6).  Thus  in  the  case  of  Nonvood  v.  Beedf  Plawd. 

180. 

(«)  In  WaOcer  t.  Witter^  DougL  6.  b.  the  action  was  brought  for  the  spe- 

Ixvd  Man^Md  lays  ^  Debt  nisv  be  cial  damsge  on  account  of  the  non- 

**  brought  for  a  mm  capable  of  bemft  performance  of  the  conuvct  to  deli« 

^  atcerimmed^  though  not  ascertained  vex  com  to  the  Phdntifi^  by  which  he 

^  at  the  time  of  the  action  brought.*'  was  obliged  to  buy  other  com  at  a 

(&)  Aceordit^yinthecasesoirtm.  hkher  price.    So  TaUmCi  Case,S7 

7. 9.  as  cited  by  .roWamrfy  Dyer  9S.  Hen,  8.  94  ft  85.  was  on  a  collateral 

VOIm  !•                                      Q  Q                                   undertaking 


552 


CASES  IN  HILARY  TERM 


1791. 

RuDDEE 

against 
Prick. 


1552] 


1 80.  particularly  referred  to  in  Slad^n  Case,  which  was  on  a 
contract  to  deliver  corn  at  several  times,  and  at  a  stated  pricey 
the  Plaintiff  declared  that  by  the  non-performance  of  that  en- 
gagement at  a  particular  time  he  had  sustained  this  speddl 
damage,  namely,  that  relying  on  the  engagement  of  the  De* 
fendant  to  deliver  him  the  corn  he  had  contracted  with  A.  and 
B.  to  deliver  to  them  particular  quantides  out  of  the  quantity  of 
torn  which  he  was  to  receive,  and  was  greaiSy  injured  in  his 
credit  by  not  being  able  to  make  good  that  contract  with  them. 
Slade's  case  appears  to  me  to  be  the  first  where  general  damages 
for  the  non-performance  of  a  contract  were  laid  as  the  cause  of 
action.     But  not  long  after,  the  action  of  assumpsit  was  brought 
following  the  course  in  which  the  Court  had  supported  the  ac- 
tion in  Slade^s  case,  and  declaring  generally  without  stating  any 
special  damage.     The  Plaintiff  was  permitted  to  recover  in  of- 
sumpsHi  yet  he  was  obliged  to  demand  the  whole  damages  for 
the  whole  contract :  and  it  seems  to  have  been  clearly  under- 
"stood  by  Lord  Coke  when  be  was  reporting  Stadias  case,  that 
this  was  the  law  with  respect  to  the  action  of  assumpsit^  for  he 
states  in  the  fourth  resolution  in  that'  case  that  a  recovery  in 
assumpsit  vrould' be  a  bar  to  an  action  of  debt  on  the  same  con- 
tract; the  necessary  result  of  which  is,  that  in  an  action  of  os- 
sumpsit  brought  after  tlie  first  default  the  Plaintiff  was  obliged 
to  go  for  damages  for  non-performance  of  the  whole  contract. 
Accordingly  in  Beciwitk  v.  Nati^  Cro,  Jac,  504.  the  action  was 
brought  on  a  promise  to  pay  four  pounds  by  five  shilfings  a 
month,  and  after  a  default  of  four  months,  the  whole  four 
pounds  were  ^ven  to  the  Plaintiff  in  damages.    In  reading  the 
report  of  that  case,  the  singularity  of  permitting  the  Plaintiff 
to  recover  the  whole  sum^  when  only  four  months  were  in  ar- 


undertaking  to  pay' the  debt  of  fin- 
other,  if  the  Plaintiff  in  tlie  original 
action  would  diicharge  him  from  ex- 
ecution;'it  was  there  holden  that  debt 
would  not  lie,  for  the  Defendant  had 
not  qteid  pro  quo,  but  case  or  cove- 
nant, if  there  had  been  a  specialty. 
In  20  Hen,  7,  8.  the  action  was  case 
on  a  conversion  by  the  vendee  against 
the  vendor  who  bad  not  delivered  a 
quantity  of  malt»  and  three  justices 
held  against  the  opinion  of  Frowk^f 
that  case  would  not  lie,  but  that  it 
should  have  been  debt.  The  case  Si 
Hen.  6.  55.  was  trespass  on  the  case 


6>r  not  delivering  two  pipes  of  wine 
sold  by  the  Defendant  to  the  Plain- 
tiff; there  a  discourse  was  holden  in 
what  cases  trespass  on  the  case  would 
lie,  but  no  decision  took  place,  the 

farties  having  compromised  their  suit, 
'hus  too,  IS  Ed,  4. 15.  was  ah  action 
on  the  case  against  a  bailee  for  using 
and  spoiling  goods;  and  in  the  same 
page  there  is  a  similar  action. for. so 
negligently  keeping  a  horsey  Jc^t  for 
a  oertaiB  reward,  that  it  died*  So 
likewise  19  JXm*  7.  M..wat  an.action 
on  the  case  for  stopping  a  water- 
toorse*  :      .     r 

•      'rear. 
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Tear,  is  very  strikiBg;  bnt  the  Colirt  held  thai  the  jury  bad  a     1791- 
Tight  to  give^  if  tbey  thought  fit^  the  whole  damageB  for  the    ^^^^ 
fioi^^perfbriDance:  of  the  caatmct :  and  the  reporter  adds,  as  a     agqmtt 
aioCe  of  hia  owe^  5*.'that  where  a  oaaa  brings  sueh  an  action  for       '^'^'* 
**<  breach  of  ari  a^mpsU  u{k>n  lihe^5/  dcn/t  it  is  best  to  count 
V  o( 'damages  Jbr He  entire  debt^Aor  he  ca$wat.hwbe  a  nem  mr- 
^tiaai*    So'Va  acaseinOCor.  1.  iV(itv.jtfmU^»  in  the  margin 
at'Hyerf  118»  BeMey  heM,  that  if  an  action  of  aswrnpsil  be 
-brodf^t  OBlhe^first^deianlty  the  Plaiotifr  should  recover  da- 
iD^ges  for  the  tirhole  tiitie,  and  should  never  have  another  ac- 
jama  for  another  delanlt ;  for  the  contract  was  deCentiined,  ei 
tntfint^inremjudicaiam  by  the  first  action*  This  seems  to  have 
•been  imdentoodi  to  be  the  law  till  the  ease  of  Cooke  v.  WAot" 
naomly  2  SaamL  SS7.  where  the  Court  determined,  that  in  a«- 
'tampsii.  to  fieifom  an  award,  whereby  the  Defendant  was 
wwarded:tD. pay  the  Plaintiff  several  sums  of  money  at  several 
times,  the  action,  might  be  brought  for  such  sum  only  as  was 
doe. at  the  time  when  the  action  was  brought,  and  that  tbe 
fPlainaiff.sfaQttlc)  recover  damages  acoardingly,  and  have  a  new 
jaction  .jM;the  ^thevsums  became  due^  toties  quoties.  Antecedent 
<to.  that  tme^  the  distinction  between  an  action  of  assumpsit  and 
'at)  aiOtion  of  debt,  with  regard  to  money  payable  by  instalments, 
rebled  on  tkis,  that  the  action  of  debt  would  not  lie  at  all,  till 
tafterube eatpiration rof  all.tbe  tifues  of  paymentybut  the  action 
'Of  osstanipri^Mmigbt  bo  bropi^t  on  the  first  default;  but  then 
th4t  otk^,  action  exhausted  the  whole  contract,  and  the  Plaintifi^ 
'V^as  to  reciyr^  demises  for  the  whole,  as  he  could  not  have  a 
fi[^b'pGllon.    It  ^eems  frpm^  the  fifth  resolution  in  Slade*s  case, 
•that  the  action  •of  assmnpsit  was  considered  as  bfcing  more  ad- 
vantageous than  the  action  of  debt,  because  it  might  be  brought    [  553  ] 
after  the  first  defiuilt,  and  there  is  something  in  Lord  Cok^s 
reasoning  in  that  part  of  the  case  which  would  lead  one  to  sup* 
pose^  what  he  certainly  could  not  mean,  that  he  thought  the 
■action  might  be  repeated.    The  two  authorities  which  he  tliere 
dtes,  viz.  Djfer^  11S<  Peck  v.  Bedman^  and  Bro.  Abr.  tit.  Actum 
on  the  Ca$e^pL  108.  by  no  means,  confirm  the  position  that  a^- 
\ssmpsit  would  lie  after  the  first  de&ult  of  payment,  for  that  de- 
fittdt:  Oienote  in  JBr^^is,  Uthetin  Trinity  Term  in  the  fifth 
« ixf  Queen  Mary  it  was  agreed  in  the  Common  Pleas,  that  if 
^  a  man  undeitake  to  pay  9>QL  .aqniiaUy  for  the.  marriage  of 
^  Uadaugbter  for  four  years^  smA  foil  in. the  piiymentof  two 

«  a  «  "  years, 
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1791*  '^  years,  the  Plaintiff  might  have  an  action  of  assumpsit  kr  the 
^^^^  <<  non-payment  of  the  annuity  for  two  years,  ahhough  the  oither 
ogahiMi  «  two  years  were  not  come.'^  But  this  note  is  evidently  an  in- 
"^^  terpolation,  for  it  appears  from  Dyer^  lOS.  b.  that  Broke  died 
upon  the  circtiit  in  the  vacation  between  Eas^  and  Trinity 
Terms,  in  the  4th  and  5th  of  PhHip  &  Marys  and  besides  this, 
the  determination  was  directly  the  contrary;  for  the  case  to 
which  the  note  refers,  was  JosceUn  v.  Shdton^  reported  S  Leofu 
-pL  11.  Moore,  IS.  Bendhe  in  Keilway^  £09*  and  was  this,  <<a»> 
sumpsit  was  brought  on  an  agreement  by  the  Defendant  ta  pay 
to  the  Plaintiff  400  marks  in  seven  years  by  annual  portions^ 
in  consideration  of  the  marriage  of  the  Plaintiff's  son  with  the 
Defendant's  daughter,  and  after  verdict  the  judgment  was  ar- 
rested because  the  whole  seven  years  were  not  expired^  one  of 
them  being  to  come  when  the  action  was  brought.''  The  other 
-case,  cited  by  Lord  Coke,  otPeck  Y.BednuMj  Dyer,  I  IS.  was  of 
an  agreement  by  the  Defendant  to  deliver  to  the  Plaintiff  twenty 
quarters  of  barley  every  year  during  their  lives,  for  which  the 
Plaintiff  was  to  pay  four  shillings  for  each  quarter,  and  the 
breach  of  the  agreement  was  that  the  Defendant  had  felled  in 
the  delivering  of  eleven  quarters  for  three  years,  by  which  the 
Plaintiff  (the  special  damage  being  similar  to  that  stated  in  the 
case  which  I  mentioned  from  Plawden)  was  injured  in  his  credit, 
and  the  profit  he  would  otherwise  have  made,  to  the  value  of 
sol.;  but  It  would  have  been  a  very  singular  thing  if  the  rule 
of  construction,  which  was  laid  down  in  actions  of  debt,  had 
been  applied  to  such  a  contract  as  this,  the  proof  of  which,  in 
all  the  terms  of  it,  was  not  ^x>raplete  as  long  as  both  the  parties 
were  alive.  The  jury  gave  damages  for  three  years,  and  the 
question  was  whether  these  damages  were  for  the  whole  eon- 
[  554  ]  tract  or  not :  JDyer  states  that  three  judges  were  of  opinion  that 
this  recovery  was  a  discharge  of  the  whole  contract,  but  that 
the  other  three  held  (which  seems  much  more  reasonable)  that 
it  was  not:  however,  as  the  Court  was  divided,  no  determin- 
ation was  given,  and  the  case  ends  with  ideo  quare.  In  the 
older  cases  it  is  admitted  that  an  action  of  debt  could  not  be 
brought  for  the  payment  of  money  due  by  instalments  till  all 
the  days  were  past:  the  meaning  of  this  was  that  no  action 
would  lie.  The  inconvenience  of  this  rule  puts  the  judges  upon 
a  method  of  getting  rid  of  the  supposed  difficulty,  by  having 
recourse  to  the  action  of  assumpsit^  vifbXch^  where  the  assmnpsit 

proceeds 
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proeeed»  in  demand  of  moneyi  i»  in  truth  and  snbstancei  and     1791. 

80  taken  to  be  in  some  of  the  cases5  a  more  special  action  of     

debt ;  for  where  the  demand  is  for  the  payment  of  a  sum  of     1^!^? 
money»  it  is  a  technical  fiction  to  call  the  sum  recovered  da^     ^^^ 
mages:  it  is  the  specific  debt,  and  the  jury  give  the  specific  thing 
demanded.     In  Owen  48.  (a)  the  inconvenience  of  the  rule 
which  the  Chief  Justice,  Anderson^  was  about  to  proceed  upon, 
though  the  determination  was  contrary  to  his  opinion,  is  so 
very  obvious,  that  I  mention  it  as  a  striking  instance  of  the 
mischief  which  would  have  arisen,  if  a  methdd  had  not  been 
found  out  to  remedy  it.     It  was  an  action  on  the  case  on  an 
agreement  in  eonsicleration  that  the  Plaintiff  would  permit  the 
Defendant  ta  occupy  certain  lands  for  five  years,  to  pay  20/.  a 
year:  byeq\ial  half-yearly  payments  of  10/.:  after  a  year  and  a  half 
were  expired  the  action  was.  brought  for  the  rcpt  then  in  arrear^ 
and  Anderson  wa&  of  opinion  tliat  the  Plaintifi^  could  recover  no 
rent  till  the  five  years  were  elapsed,  but  the  other  judges  were 
of  a  difierent  opinion.     In  the  cases  in  Cro.  Eliz.  807*  Cro.  Jac^ 
504.  and  Cro.  Car.  241.  assumpsit  was  brought  for  money  due 
by  instalments,  and  so  attentive  were  the  Court  to  the  rule  at 
that  time,  that  the  Plaintifi^  in  the  two  latter  cases  recovered  io 
damages  the  whole'sum,  including  a  payment  not  due,  and  the 
Court  supported  the  recovery,  and  gave  judgment  for  him,  say- 
ing in  one  of  the  cases  (6),  (where  the  sum  to  be  paid  was  20/., 
viz.  JO/,  in  one  year,  and  10/.  in  another,  and  the  whole  20/. 
given  as  damages  for  the  non-payment  of  the  first  10/.)  that 
they  would  intend  that  the  damages  of  20/.  were  given  only  for 
the  first  10/.   There  is  so  little  reason  in  this  that  there  is  some 
difficulty  to  follow  it ;  but  the  foundation  of  the  opinion  fails, 
when  it  is  admitted  that  the  sum  really  due  may  be  recovered, 
notwithstanding  more  is  demanded  than  can  be  made  good  in 
evidence.    I  cannot  indeed  devise  a  substantial  reason  why  a    [  555  ] 
promise  to  pay  money  not  performed,  does  not  become  a  debt, 
and  why  it  should  not  be  recoverable,  eo  nomine^  as  a  debt.  But 
the  anthorities  are  too  strong  to  be  resisted.     Though  the  law 
has  been  altered  with  respect  to  actions  of  assumpsit  {c\  no  al- 
teration has  takoQ  place  as  to  actions  of  debt     The  note  in 
question  is  for  the  payment  of  a  sum  certain  at  different  times, 
must  be  considered  as  a  debt  for  the  amount  of  that  sum,  and 

(a)  Hwie$  Caie.  (c)  [See  Gram'y,  Fmdar,  S  Bos.  & 

(6)  Mlksr.  Miles,  Cfo.  Car.  841.     Pul.  45^9.] 

being 
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(>eliig  8o  considered,  no  action  of  debt  can  be  maintidned  apon 
it  til)  all  the  days  of  payment  be  past. 

Judgment  for  the  Defendant. 
Afterwdrda  the  Plaintiff  had  leave  to  amend. 


JFV6.  11th. 


In  trespass 
for  breaking 
and  entering 
the  Plain- 
tiff's house 
andapdUng 
Mm  from  it: 
a  Justifica- 
tion as  to  the 
breaking  and 
entering  will 
cover  the 
whole  de- 
claration; 
for  the  ex- 
pulsion is  to 
be  consider- 
ed as  mere 
matter  of  ag- 
gravation, 
and  not  as 
making  the 
Defendant 
a  trespasser 
ab  mkio,  un- 
less the 
Plaintiff  in- 
sist upon  it 
as  a  substan- 
tive trespass 
byar^pfico- 
Uonornew 
oMtigmnefU 
(a). 


Taylor  a^a//w*  Colb  and  Another.in  Error. 
(In  the  Exchequer  Cbamb^.    See  S  Term  Eiep.  &  JR.  4t9£.) 

fN  this  action  of  trespass,  the  first  count  of  the  declaration 
stated  that  the  Defendants,  with  force  of  arms,  broke  and  en- 
tered  a  certain  house  of  the  Plaintiff  called  the  King's  Theatre 
or  Opera  House,  and  expelled^  put  out  and  amoved  him  from  the 
occupation,  possession  and  enjoyment  of  the  same,  and  ke[it 
and  continued  him  so  expelled,  &c.  by  means  of  which  the 
Plaintiff  was  prevented  from  performing  operas,  &c.  and  was 
deprived  of  the  service  of  the  several  performers!,  &c.  with  other 
circumstances  of  special  damage.  The  second  connt  was,  that 
the  Defendants,  with  force  and  arms,  expeUedj  put  out  and 
amoved  the  Plaintiff  from  the  possession  and  occupation  of  a 
certain  other  house  of  the  said  Plaintiff^  called  the  King^s 
Theatre  or  Oper^  House,  &c.  stating  special  damage,  bat  not 
80  particularly  as  in  the  first  count  The  Defendant  pleaded. 
1st.  The  general  issue,  not  guilty.  2d.  A  justification  of  the 
hredking  arid  entering  in  the  first  count,  as  ^hBxMS  of  Middleser^ 
nnder  a^.  fa.  at  the  suit  of  one  Joseph  Having,  Sd.  A  justi- 
fication of  the  expulsion  in  the  second  count  under  2iJi.Jk.  at 
the  suit  of  2i.  B.  Sheridan^  Esq.;  that  the  Plaintiff  at  the  time 
of  the  execution  of  the  writ,  was  possessed  of  a  certain  in- 
terest in  the  residue  of  a  certain  term  of  years  then  to  come 


(a)  [Accord.  Monprivati  t.  Smith, 
d  Caoipb.  N.  p.  €.176.  And  see  War- 
roll  V.  dare,  ibid,  689.  Letmbert  ▼• 
Hodgiotit  1  Bingh.  317.  1  ISaund.  300. 
d.  (n.)  5th  edit  Where  the  declara- 
tion was  for  breaking. and  entenng 
the  Plaintifi^s  houscj  and  without 
probable  cause,  and  under  a  false  and 
.unfounded  charge/that  the  Plaintiff 
had  stolen  property  in  her  house, 
searching  and  ransflcking  the  same, 
and  makmg  dilturbailcey  8aL  it  was 
held  that  the  trespass  was  the  sub- 
stantive aU^^gatlon,  and  that  thfe  rest 
was  laid  as  matter  of  aggravation,  ahd 


that  the  jury  might  give  damages  for 
the  trespass  ai  aggnivated  by  those 
accompanvtag  circwDitasoes.  J?r«er- 
girdle  v.  Orford,  3  M.  &  S.  77.  As  to 
wliat  is  to  be  esteemed  matter  of  a^ 
granratien^  see  wkto  iipmit  t^  Jketi, 
2  T.  R.  166.  Where  the  Plaintiff  de- 
clares for  a  tres|>ass  iti  entering  bb 
dwalling  houie^  arid  ^als6  Ibr  an  aft- 
sault  and  batteiy  in  the  same  CQunt, 
a  justification  under'  process  wludi 
coven  the  entry  ^ly  itf  no  invMr 
to  the  assault  and  batteiy,  and  the 
Plaintiff  need  not  new-assign.  Plfttf- 
lipi  V*  Mem^fa^^  SB.  A  A,  280 J 

and 
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and  oD^pired  in  the  said  house,  Sec.  that  by  virtue  of  the  said     \{9l* 
writ  the  Defendant  seized  the  said  interest  of  the  Plaintiff  in 


Tayw)» 


the  term,  and  sold  and  assigned  it  to  T.  Harris^  who  afterwards     against 
entered  into  the  said  .house,  the  door  of  the  said  house  being      %nox. 
then  open,  and  peaceably  and  quietly  expelled  the  Plaintiff. 
Issue  was  joined  on  the  plea  of  not  guilty,  and  there  was  a  de^    [  SB6  ] 
murrer  to  each  of  the  justifications. 

The  entry  of  the  verdict  on  the  issue  w^  that  the  Defendant  (a) 
wai>  '^  guilty  of  the  premises  io  the  first  count  of  the  said  decUr-r 
**  ation^laid.to,  hia  charge^  except  the  coming  with  force  and 
<<  arms  therein  mentioi^^,  in  roanper  aqd  form  ai^  the  within 
^  named  Plaintiff  within  coipplains. against  him,  and  the  jurors 
**  aforesaid  assess  the  damages, of  the. said;  Plaintiff  by  him  sus* 
^*  tained  on  occasion  thereof^  in  ca^  judgmient  should  be  therer 
^  in  given  for  the  said  Plaintiff,  besides  his  costs  and  charges  by 
<<  him  laid  out  about  \&s  suit  in  this  behalf,  Xo  500K  and  for. his 
'*  said  costs  and  charges  to  forty  shillings:  and  as  to  the  coming 
^  with  force  and  arms  in  the  first  ooiuit  of  the  said  declaratioa 
**  mentioned,  and  as  to  the  premises  in  the  last  count  of  the  said 
V  declaration  mentioned,  the  jurors  aforesaid,  upon  their  oaths 
*^  aforesaid,  say  that  the  said  Defendant  is  not  guilty  thereof 
<*  in  manner  and  form  as  he  hath  in  pleading  alleged.''  The 
judgment  was,  ^^  that  it  appears  to  the  ^id  Court,  that  the  said 
'^  plea  of  the  said  Defendant  by  him  secondly  above  pleaded^  as 
**  to  i}^t  breaking  and  entering  the  said  house,  of  the  said  Plaintiff 
'*  in  the  said  first  count  of  the  said  declaration  mentioned,  and 
^^  the  matters  therein  containeds  are  stjfficieni  in  law  for  the  said 
^  Defendant  to  bar  the  said  Plaintifi'  from  having  and  maintain- 
.*<  ing  his  aforesaid  action  thereof  against  hhn  the  said  Defendant 
*^  in  manner  and  form  as  the  said  Defendant  hath  above  in 
*^  pleading  alleged.  Therefore  if  is  considered  that  the  said  Plain- 
'*  ^iff^  ^^^^  nothing  by. his  said  hiUf  but  that  he  and  his  pledges  of 
^*  prosecuting^  (o  toit^  John  Doe  and  Richard  Roe,  ^^  in  mercy^ 
**  and  that  the  said  Defendant  go  thereof  without  day^  Sfc.  And 
**  it  is  further  considered  by  the  court  of  our  said  lord  the  king 
**  now  here,  that  the  said  Defendant  recover  against  the  said 
*<  Plaintiff  78/.  105.  for  his  costs  and  charges,  &c" 

The  assignment  of  errors  was,  ^^  that  judgment  is  given  for 

^<  the  said  Defendant  against  the  said  Plaintiff  on  the  first  count 

^  of  the  said  declaration  generally,  whereas  by. the  law;  of  the 

(«)  There  wu  a  saggestion  of  the  death  of  one  pf  the  DefendaDts. 

"  land 
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1791.     ^  land  judgment  ought  to  have  been  given  for  the  said  Plaind^ 

.y^^^jj     ^  to  recover  against  the  said  Defendant  the  damages,  costs  anil 

againa      <<  charges  assessed  by  the  jary  on  that  coant,  together  with  hi? 

Error.      **  costs  and  charges  of  increase,  inasmuch  as  the  plea  of  the 

^  said  Defendants  by  them  severally  pleaded  in  bar  to  part  €jf 

^  that  countj  and  the  matters  therein  contained  are  not  safficient 

*^  in  law  to  bar  the  said  Plaintiff  from  having  and  maintaining" 

C  557  3    ^*  his  said  action  against  the  said  Defendant.  Therefore  in  this 

'<  there  is  manifest  error.    Thene  is  error  also  in  this,  that 

''judgment  is  given  for  the  said  Defendant  against  the  said 

<<  Plaintiff  on  the  first  comit  of  the  said  declaration  generally^ 

<'  whereas  by  the  law  of  the  land  judgment  ought  to  hare  been 

*<  given  for  the  said  Plaintifl^  to  recover  against  the  said  De- 

**  fendant  the  damages  and  charges  assessed  by  the  jury  on  that 

^'  account,  together  whh  bis  costs  and  charges  of  increase,  tna§^ 

<*  much  as  the  subsequent  espeUingf  putting  out  and  amaoing  the 

^  said  Plaintiff  Jrom  the  occupation^  possession  and  enjtyment  of 

*<  the  said  house^  in  the  Jlrst  count  of  the  said  dedaration  meh^ 

''  turned^  and  keeping  and  continuing  the  said  Plaint^  so  expelled, 

**  put  out  and  amaoedfrom  the  said  possession,  occupation  and  en- 

*^jmfment  thereof,  whereof  the  said  Defendant  is  found  guilty, 

*<  4Utd  which  is  not  attempted  to  be  Justified,  after  entering  into 

*'  the  said  house  under  colour  of  the  said  writ  of  fieri  fadas,  hf 

^  the  torn  of  the  land  make  the  said  entry  tortious,  and  the  said 

''  Defendant  a  trespasser  from  his  said  entry  into  the  said  house, 

^'  being  one  continued  act  of  trespass.    In  this  therefore  there  is 

''  manifest  error.     There  is  also  error  in  this,  that  judgment  is 

*'  given  generally  that  the  said  Plaintiff'  take  nothing  by  his  said 

**  biU,  whereas  jtidgment  ought  at  least  to  have  been  given  that  he 

'*  should  recover  his  damages  by  reason  of  the  expelling,  putting 

'<  out  and  amoving  the  said  Plaintiff  from  the  occupation,  posses* 

'*  sion  and  enjoyment  of  the  said  house  in  the  Jlrst  count  of  the 

**  said  declaration  mentioned,  and  keeping  and  continuing  the  said 

^  Plaintiff  so  expelled,  put  out  and  amoved  from  the  possession^ 

^'  occupation  and  enjoyment  thereof  and  the  consequential  demotes 

<<  thereony  the  said  Defendant  having  been  found  guilty  thereof, 

<^  and  the  same  not  being  justified,  and  a  new  writ  of  venire  ought 

^  to  have  been  awarded  to  assess  such  damages;  therefore  in*  this 

'<  there  is  manifest  error,  &c.'' 

This  was  twice  argued  in  the  ikcheqher  Chamber;  on  the 
first  argumentt  by  Wood  for  the  Pliuntiff  in  err<n*,  and  Qibbs 

for 


^ 
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ibr  the  Defendant;  on  the  second,  by  Lowes  for  the  Plaindff,     1791. 

and  Chambre  for  the  Defendant    The  following  was  the  sub-     i^ '■ 

stance  of  the  arguments  on  the  part  of  the  Plaintiff.  agoing 

As  the  expulsion  hi  the  first  count  is  not  covered  by  the  first  in^^^r. 
justification,  but  denied  only  by  the  plea  of  not  guilty,  and  as 
the  jury  have  found  the  Defendant  guilty  of  the  trespasses 
charged  in  that  count,  the  Plaintiff  must  be  intitled  either  to 
the  whole  damages  given  on  the  first  count,  or  at  least  to  a 
venire  de  novo  to  sever  and  assess  them.  Though  the  entiy  of 
the  sheriff  was  lawful,  yet  he  had  no  right  to  expel  and  keep  [  558  ] 
the'Plaintiff  out  of  possession  of  his. house:  having  done  this, 
he  was  guilty  of  a  treqiass,  and  that  trespass  commenced  from 
his  entry,  it  being  clear  law  that  a  person  abusing  a  legal 
authority  becomes  a  trespasser  ab  initio.  8  Co.  146  a.  Sis 
Carpenter^  case.  In  Seed  v«  Harrison^  2  Black.  1£18.  it  was 
holden  that  an  officer  who  continued  an  unreasonable  time  in 
possession  had  so  abused  his  authority  as  to  become  a  trespasser 
ab  initio.  It  is  plainly  to  be  collected  that  the  entry  and  ezput* 
sion  as  stated  in  the  first  count,  were  done  at  one  and  the  same 
time;  the  Court  therefore  will  presume  that  they  were  one  con- 
tinued act,  though  the  words  **  then  and  there"  be  omitted. 
Cro.  Jac.  41.  But  if  the  expulsion  should  be  considered  as  a 
distinct  and  substantive  trespass,  then  the  Plaintiff  ought  to 
have  a  venire  de  novo  to  sever  and  assess  the  damages.  It  has 
been  said  that  as  part  of  the  trespass  was  justified,  the  other 
part,'  xriz.  the  expulsion  was  mere  matter  of  ag^^ravation ;  and 
that  if  the  Plaintiff  had  designed  to  insist  upon  that  as  a  dis- 
tinct injury,  he  ought  to  have  pointed  out  his  design  by  &  n^w 
assignment.  But  a  new  assignment  would  have  been  unneces- 
sary and  improper  in  this  case.  The  object  of  a  new  assign- 
ment is  to  explain  that  more  fully  which  was  before  apparently 
answered.  Here  the  justification  is  totally  silent  as  to  the  ex- 
pulsion, which  is  denied  only  by  the  general  issue.  A  new  as- 
signment therefore  of  the  expulsion  could  not  be  applied  to  any 
thingdisclosed  in  the  pleaofjustification,  but  merely  to  the  plea  of 
not  guilty,  and  therefore  could  only  be  a  repetition  of  the  charge. 
Where  the  plea  covers  the  whole  trespass  but  mistakes  it,  there 
the  Plaintiff  must  new  assign  to  explain;  but  not  whefrepart  is 
justified  and  part  denied;  Where  indeed  the  whole  trespass  is 
justified,  and  the  justification  may  be  avoided  by  a  new  cireuiu- 
stance,  the  Plaintiff  may  introduce  that  drcumstance  in  bis 

replication ; 
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}7SJf  tfp^ication;  as  in  trespass  for  taking  cattle  and  detaining  them^ 
Y^^j^^  if  tbe  Defendant  ple»db  a  distress  the  Plaintiff  may  reply  aa 
wmW  abnse  of  the  distress:  this  a^voids  the  plea^  but  would  be  very 
k  Hmr.  improperly  called  a  new  assignment  A  new  assignm«it  is  as 
^  new  declaration,  but  that  is  only  necessary  where  the  first  de* 
claration  is  denied.  This  has  been  compared  to  an  action  of 
tliei|>ass  and  conversioup  in  which)  if  the  trespass  be  justified^ 
^re,  is  na  necessity  to  answer  the  conversion ;  but  the  reason 
ia^tbf^  the  convernon  is  not  a  trespass,  and  would  not  of  itself 
be  a.  ground  of  an  action  of  trespass.  A  count  in  treqiass  ia 
4ivi6i|ble»  the  whole  need  not  be  proved;  as  if  it  be  for  aiy 
[  559  ]  ll«|i|ult  and  taking  the  PlaintifiTs  goods,  there,  though  the  as* 
t^idt  be  not  proved,  yet  the  Plaintiff  may  recover  on  the  as* 
fWimfiU  So  in  trespass  quart  dausumfregit  and  imprisonment 
of  tb0  persap  \  so  in  fij^^ult  and  j^iprisonment.  The  true  cri* 
Wrion  by  which  mere  matter  of  aggravation  is  distinguished  is 
ihii»  that  if  the  preceding  charge  be  taken  away  the  aggravating 
4linmmitanoes  will  qot,  by  themselves,  be  sufficient  to  support 
•n  -action  <tf  trespass.  Now  l^ere  the  contrary  b  evidently  the 
Mse :  :expulsion  ift  a  treq>ass  of  itself,  and  might  be  abne  the 
Aiilg^Ot  of  M  aqtion  pf  trespass.  It  is  in  its  nature  a  distinct 
act  firom  the  entry. .  There  may  be  an  entry  without  an  expuW 
Mm$  though  there  cannot  be  an  expulsion  without  an  entry« 
The  Plaintiff  might  in  the  first  count  have  entered  a  nolle  pn^- 
■Him  «A  to.  the  entry^  and  proceeded  on  the  expulsion  alone. 
The  second  ooont  indeed  states  the  expulsion  without  the  entry. 
If  the  subsequent  acts  accompanying  a  trespass  were  merely 
Blatters  of  aggravation,  they  would  not  have  been  stated  in  the 
•writ;  but  the  writ  comprehends  many  distinct  causes  of  action 
.aocordiag  to  the  ancient  forms.  R^istr.  Breo.  QS.  Neither 
woidd  the  entries  and  precedenti  in  pleading  justify  all  the  cir- 
-cmastaaees  of  triespass,  i|s  in  the  common  case  of  Uberum  iene- 
senium  pleaded  as  well  to  an  expulsion  as  to  a  breaking  and 
entering :  nor  wonid  judgment  ever  be  arrested  on  account  of 
additional  matter  of  trespass  being  improperly  charged,  as  in 
5  Gp^  54  4.  l?la^i  case  (5.  P.  Stra.  637.)  where  in  trespass 
for '  bneakiikg  the  Plaintifi^s  close  and  taking  his  fish,  the  De* 
.lendapt  pleaded  not  guilty,  and  was  found  guilty  and  damages 
giwn  generally,  judgment  was  arrested  because  it  was  not 
-atated  of  .what  kind  the  fish  wei^  and  bow  many  were  taken; 
in  which  case  the  Caurt  al^p  said  tljiat  as  the  jury  ^ad  found  the 

Defendant 
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DefendftnC  gmky  generally,  tint  wkhout  qaeation  cKtendad  to     Vfgfl, 

the  whole  declaradon,  and  ibey  oould  not  tnt^id  tfiat  the  jaron 

JbnAd  him  guilty  only  for  breaking  the  dose,  for  which  the  amti 
declaration  was  good;  bat  if  the  Plaintiff's  counsel  had  done  Ji^^ 
wisely,  they  would  have  caused  thi  damages  to  be  severed^ 
Neither  would  the  doctrine  of  dSscontiniiance  hate  ever  pre- 
▼ailed  where  the  PlaintifP  in  a  subsequent  part  of  the  pleads 
ings  abandons  the  circumstances  attending  the  first  act-  of 
trespass ;  nor  would  iei  plea  be  bad  on  account  of  its  not  eaa* 
Bwering  the  whole  declaration,  if  the  charge  not  pursued  in 
the  one  case  and  not  anferwered  in  the  other,  cooUf  be  deemed 
inere  matter  of  aggravation.  In  Qv.  £lia>  M8.  -  a  justification 
to  a  charge  of  assault,  battery,  aild  woimding,  was  holde»  to  be  [  S60  ] 
bad,  because  it  only  covered  the  astoult  mid  bMtery,  and  not 
the  wounding.  So  in  trespass  for  breaking  the  Plahltiff*e  doee 
and  destroying  his  hop-poles,  the  Defendant;  pleaded  lUertm 
tenemenimns  &nd  that  he  took  the  hop-poles  dni^gfi  Jeaeani 
which  was  decided  to  be  bad,  becaose  the  desirufftion  of  the 
faop-poles  was  no^  answered.  The  judgment  therefore  of  the 
King's  Bench  is  erroneous  on  one  of  these  two  grounds,  eithei^ 
"that  the  Phiintiff  was  intitled  to  the  is^ole damages^  or'toa  ve- 
nire  de  novo  to  sever  them. 

On  the  part  of  the  Defendant  in  ertw,  the  material  argiiK 
ments  were  these.  The  expulsion  was  merely  i^  matter  of  a^ 
gravatioo,  and  the  consequence  of  the  entry.  The  justification 
goes  to  tiie  whole  charge  except  the  matter  of  aggiavistioDy 
and  if  the  PlaintiiF  had  designed  to  rely  on  that  which  is  stated 
as  a  mere  aggravation,  he  ought  to  have  g^ven  the  Defendant 
notice  of  it  by  a  replication  or  new  assignment*  1  Venhr.  fill, 
and  217.  SirR.  Bcfoejfs  case,  fi  WiU.  515.  Gates  v.  BuOejf^ 
8  WUs.  80.  I>fe  V.  LeatherdaUf  and  Fiskefwaod  y.  Camion^ 
cited  5  Term  Bep.B.R.  ^97'  by  fu&r,  J-9  in  this  cafe.  Tbeve 
cannot  be  an  expulsion  without  eaai  entry.  But  an  espulsira  is 
not  €7  VI  termini  a  treepau;  there  are  many  instancei  wh^rean 
^Lpuision  alone  i^  not  a  trespass.  It  is  like  a  eonvenion  to 
which  no  answer  need  be  given  in  the  pleUf  imd  is  not  ^ 
nected  with  the  enoydiat  they  cannot  be  sepiimted*  ^Hm 
inon  words  ^tken^idtkert^  wi^(bmikted. '  Anei^dusfon  ii  an 
•expulsioii,  but  niqf  or  may  nbtbe  a  (re^ass^  aceordiiig'  ta  cir- 
cumetancei  No  case  has  beisn  dted  to  shew  that  tmipass  4od[d 
be  brought  for  an  expqlsioa  alone*  It  is  admined  that  the  entry 

and 
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I79ii     ood  expultion  are  divisible  actib    Under  this  ppunt» 
,j,^^^j^     might  bare  been  given  of  an  expulsion  at  a  different  day :  the 
mmai     finding  therefore  of  the  jury  does  not  necessarily  iaply  that 
in  EnoE.     ^^  Defendant  was  a  trespasser  ab  initio.    The  Couft  cannot 
say  that  it  appears  on  the  record  that  he  was  such  a  trespasser. 
No  instance  can  be  produced  where  it  was  inferred  from  any 
thing  stated  in  the  declaration,  that  the  Defendant  was  a  tres* 
passer  ab  initio.    In  Cro.  Jac.  147.  it  was  alleged  in  the  repli* 
cation.    So  in  the  Year  Book  1 1  Hen.  4.  75  b.  where  in  an 
action  of  trespass  for  breaking  and  entering  the  Plaintiff's  close 
and  houses  the  Defendant  pleaded  that  he  had  leased  the  pre* 
mises  to  the  Plaintiff  fbi'  a  term  of  yeavs,  and  being  in&rmed 
that  waste  had  been  committed)  entered-  to  see  if  it  were  so^ 
[  561  ]    and  the  Plaintiff  replied  that  the  Defendant  staid  a  day  and  a 
night  in  the  house  against  the  will  of  the  Plaintiff*    As  there- 
fore it  does  not  appear  on  the  record  that  the  expulsion  was  not 
a  matter  of  aggravation,  and  as  the  Plaintiff  has  not  stated  any 
thing  by  way  of  replication  to  shew  that  the  Defendant  was  a 
trespasser  ab  imtioi  the  court  below  were  well  warranted  in  the 
judgment  which  they  have  given. 

On  this  day  the  judgment  of  the  court  was  thus  given  by 
Lord  Loughborough.  The  Plaintiff  in  this  case  declares 
in  the  first  count,  that  the  Defendants  broke  and  entered  his 
house,  and  expelled  him  from  the  possession  of  it,  whereby  a 
special  damage  accrued  to  him ;  in  the  second  count,  that  they 
expelled,  put  outf  and  amoved  him  from  his  house,  whereby  he 
also  sustained  special  damage.  The  Defendants  after  pleading 
'  not  guilty,  justify  the  breaking  and  entering  in  the  first  coun( 
ander  a  writ  oi Jieri  facias  directed  to  them  as  sheriff  of  MiJ^ 
dlesexy  to  levy  for  the  debt  of  Joseph  Hayling  g  they  justify  the 
expulsion  in  the.  second  count  under  axioiher  Jleri /aeias^  ky 
which  they  sold  tlie  Plaintiff's  term  in  the  house  to  Harris, 
who  entered  and  expelled  him.  Issue  b  joined  on  the  plea  of 
not  guilty,  and  there  is  a  demurrer  to  the  tw^  juatificatipus. 
The  issue  is  found  for  the  Plaintiff  .as  to  the  first  count  with 
contingent  damage  and  for  the  Defendant  as  tothe.seoo^* 
and  judgment  is  given  for  the  Defendant  on  the  demurrers. 

On  the  argumtot  of  the.  writ. of  error  the  Plaintiff  insists,  I. 
That  the  verdict  on  the  general  issue  intitlea  him  to  Judgment, 
for  the  expulsion  as  a  trespass  not  covered  by  the  justification, 
and  that  he  i9  intitled  to  ^U  the.damages»  tbeDefendanta  be- 
coming 
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coming  by  the  expulsion  trespassers  ab  initio*    Or  2dly,  That     179L 
lie  is  intiUed  to  damages  for  the  expulsioD»  and  to  have  a  v^     Tayum 
nire  de  nooo  to  assess  those  damages.     The  first  point  was  not   ,  agmmt 
much  laboured,  for  the  damages  assessed  by  the  jury  on  a  sup-    inSmr. 
position  that  the  Defendant  had  broke  and  entered  the  houses 
and  expelled  the  Plaintii^  can  never  be  the  just  measure  of 
damages  when  the  principal  part  of  the  acts  imputed  to  the 
Defendants  are  found  to  lie  legal.    On  the  second  point,  it  is 
evident  that  the  PlaintiiF  would  be  intitled  only  to  nominal 
damages  if  a  new  venire  were  awarded ;  for  where  the  expul- 
sion was  stated  as  a  substantive  trespass,  the  jury  found  the 
Defendant  not  guilty,  and  one  must  suppose  that  they  would 
have  done  the  same  on  the  first  count,  had  the  expulsion  been 
stated  as  an  actual  independent  trespass.     It  is  not  necessary 
to  consider  in  what  cases  expulsion  may  be  a  substantive  tres- 
pass.    Undoubtedly  to  enter  into  a  house  and  to  expel  the   [  562  3 
possessor  may  be  distinct  acts,  and  they  may  be  also  connected. 
But  when  the  Plaintiff  charges  them  as  parts  of  one  trespass,  as 
is  the  case  in  this  declaration,  and  the  Defendant  sets  forth  a   . 
justification  to  the  principal  act,  the  entry,  it  is  just  that  the 
Plaintiff  should  either  by  replication  or  new  assignment  state 
that  he  insists  on  the  expulsion  as  a  substantive  trespass,  sup- 
posing the  entry  should  be  lawful.     If  he  does  not,  it  is  just  to 
consider  it  only  as  matter  of  aggravation.     The  Plaintiff  com- 
plains that  the  Defendant  broke  and  entered  his  house  and  ex- 
pelled him :  the  Defendant  shews  a  justification  of  the  entry : 
if  the  expulsion  makes  him  a  trespasser  ab  initio  it  takes  away 
his  justification,  and  therefore  should  be  replied.    If  it  be  not 
replied,  the  Plaintiff  can  take  no  advantage  of  it,  for  by  demur- 
ring he  admits  that  the  whole  trespass  is  met  by  the  plea.    So 
in  the  Six  CarpenUr^  case  it  is  plain,  that  if  the  Plaintiff  would 
make  the  Defendant  a  trespasser  ab  initio^  he  must  shew  in 
reply  that  which  makes  him  so.    On  these  grounds  therefore 
we  Uiink  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


RUSSSLL 
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HussELL  against  Stokes,  in  Error,  in  the  Exchequer 

^"*-  Chamber. 

(Fbr  the  Headings  and  Judgment  in  this  Case^  See  5  Term 
Rep.  B.  R.  678.  and  also  the  Case  of  WM  y.  RuiseU, 

Ibid,  ags.) 

A.  being  fPHE  assignment  of  errors  was,  <<  That  by  the  declaration 

J^JJJJJ^P  aforesaid   it  appears   that  the  several   covenants  therein 

yetn  con-  jnentioned  and  thereby  alleged  to  have  been  niade  by  the  said 

vayof mort-  GeoTge  (the  Plaintiff  in  error)  with  the  said  William  (the  De- 

S!mj^  fendant  in  error)  were  so  made  by  him  the  said  George  with  the 

with  tiie  gaid  William  in  respect  of  the  estate  and  interest  of  the  said 

fo^akaST  William  in  the  said  demised  premises  with  the  appurtenances, 

feraihorter  i^j  {(  Jq^  ^ot  appear  thereby  that  the  said  covenants  were 

mg  to  ikar  made  with  the  said  William^  or  that  the  action  was  brought  by 

^2Satmd  ^'^^  ^°  ^^^^^^  ^'^^  ^"7  Other  person  or  persons  whatsoever :  and 

imerau,  although  it  is  stated  and  appears  in  and  by  the  several  pleas  of 

we  coven-  the  Said  *  GeoTge  by  him  secondly,  thirdly,  fourthly,  and  lastly 

ants  with  the  abovc  pleaded  in  bar,  that  the  estate  and  interest  of  the  said 

attdkuas  William  in  the  said  demised  premises,  with  the  appurtenances 

^IStKaeT^  in  respect  of  which  the  said  covenants  were  so  made  as  afore- 

keepthe  said,  became  and  was  wholly  ended  and  determined  before  the 

{I^Srdur-  supposed  breaches  of  covenant  in  the  said  declaration  mention- 

^tem*^  ed,  yet  by  tl^e  record  aforesaid  it  is  adjudged  that  those  pleas 

with  aU  the  ahd  the  matters  therein  contained  in  manner  and  form  as  the 

^1^^  same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to 

mortgagor  bar  the  said  William  from  having  and  maintaining  his  aforesaid 

gee  becomes  actiou  against  him  the  said  George:  therefore  in  this  there  is 

J*^«*5*  manifest  error,  &c. 

assignee  of  ■ 

the  rereiw  This  was  argucd  by  Maryatt  for  the  Plaintiff  in  error,  and 

'^;^^|^  Shepherd  for  the  Defendant  (see  3  Term  Rep.  B.  R.  393.  & 

msy  after-  g^rg  above  referred  to) ;  and  on  this  day,,  after  consideration, 

wards  main*     «  

tain  an  ao-  the  judgment  of  the  Court  of  Exchequer  Chamber  was  given, 

H^-f-  «.foUows,by 

against  the  Lord  LouoHBOROuaH.    The  Plaintiff  in  this  case  declares 

covenants  ^^  ^  demise  to  the  Defendant  for  eleven  years  of  a  messuage, 

^^  &c.  made  by  the  Plaintiff  and  Biehmmd  WM,  by  which  the 
Plaintiff  and  Richmond  Webb,  according  to  their  respective  estates 


[•563] 


(a)  [See  MUnes  v.  Srmu^  5  M.  &  S.  411.] 

and 
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and  iniereiiSf  did  demise  lease  and  confirm  to  the  Defendant     ITSfl. 
Bussell  the  premises  for  the  term  of  eleven  years,  yielding  and 


paying  to  the  PlainliflT  l^tokes^  his  executors,  administratorSf      «igahut 
tad  assigns,  a  rent  of  £00/.  per  annum^  and  R^is9dl  covenants  mth    f^^^. 
Stakes  to  pay  the  rent  XoStokeSy  and  to  keep  the  premises  in 
repair*    The  breach  assigned  is  the  non-paynient  of  re^t  for 
two  years  and  a  half,  and  not  repairing.  '  > 

The  Defendant  after  pleading  t!be  general  issue,  turn  est  fae^ 
Ann,  by  his  special  plea  in  bar  says,  thlit  W^bb  at  the  time  tf 
the  demise  vras  possessed  of  the  premises  for  si  term  bf  99  years 
subject  to  an  ^utty  of  redemption  in' Siokesj  on  pf^rtitet  of  a 
certain  sum  of  money ;  that  the  covenants  were  made  by  him 
with  Siokes  in  respect  of  the  several  estates  and  interests  of 
Stokes  BXid  Webb^  or  one  of  them  in  the  demised  premises,  and 
not  otherwise.  The  plea  then  introduces  a  recital  of  a  convey^* 
ance  of  the  inheritance  of  the  premises  from  one  George  MeA* 
iey  to  Stokes  and  one  Morgan  TTiorhaSy  in  trust  for  SttAes ;  a 
conveyance  by  Thomas  and  Stokes  to  one  Makepeace  T^aekeray^ 
in  trust  for  Webb  and  his  heirs,  subject  to  redemption  by  Stokes 
on  payment  of  a  certain  sum  to  Webb^  his  executors^  admini- 
atrators  or  assigns.  It  then  states  that  JBt^^ff  l)eing  possessed 
of  the  term  for  eleven  years^  the  reversion  of  the  term  fornin^ 
ty-nine  years,  and  also  the  reversion  in  fee,  belonging  respeo> 
tively  as  aforesaid,  subject  to  such  equity  of  redemption,  (that  [  £64  3 
is,  the  reversion  of  the  term  and  also  the  reversion  of  the  in- 
heritance as  cestui  que  trust  being  in  Webb  as  mortgagee)  IfiM 
died,  by  will  having  bequeathed  all  his  worldly  estate  to  Sarah 
his  wife,  and  appointed  her  executrix;  that  she  proved  the  will 
and  assented  to  the  bequest,  by  virtue  wliereofsh^.  became  poa- 
sessed  of  thtf  residue  of  (be  rent  for  99  years,  the  reversion  of 
the  inheritance  being  in  Thackeray  subject  to  such  trust  as 
aforesaid  (that  is  for  ffisbb  as  cestui  que  trust  in  fee,  subject  to 
an  equity  of  redemption  in  Stokes) ;  that  7%ackeray  and  S^kes 
afterwards  conveyed  i6' Sarah  Webb  the  reversion  discharg^  of 
the  equity  of  redemption ;  and  the  plea  conciudes,  that  by  vir- 
tue thereof  the  respective  states  and  interests  of  Webb  and 
Stokes  in  the  said  demised  premises,  in  respect  whereof  ihfe 
covenants  were  made  by  Bussell  with  Stdkes  became  merged^  «ar- 
tinguished^  and  determined.  The  second  and  third  pleas  con- 
tain ah  abridgment  of  this  state  of  the  title,  with  the  same  coh- 
elusion.    To  the  plea  tbere  is  a  special'demnrren 

If 
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1791.  If  it  were  material  to  enter  into  discussion  of  the  delects  of 
J~~  the  plea,  it  seems  liable  to  every  objection  of  uncertainty  and 
mgamst  contradiction.  The  first  and  capital  averment,  viz.  ^*  that  the 
inBrror.  **  covenants  by  Russell  and  Stokes  were  made  in  respect  of  the 
*<  estates  and  interests  of  Stokes  and  fVebb  or  one  of  them/'  ia  a 
proposition  merely  vague,  on  which  no  one  issue  can  be  joined* 
nor  one  traverse  taken.  The  same  defect  occurs  in  the  conclu- 
sion drawn  by  the  plea  from  the  statement  of  the  title.  The 
plea  itself  is  an  inconclusive,  imperfect,  and  vague  argument. 
The  merger,  the  extinguishment,  and  the  determination  of  a 
term  are  separate  and  distinct  propositions.  A  term  may  be 
merged  in  the  inheritance;  it  is  determined  by  the  effluxion  of 
time  or  by  the  act  of  the  parties ;  it  is  extinguished  by  the  re- 
entry of  tlie  lessor  on  an  act  of  the  lessee  forfeiting  his  term. 
But  it  cannot  be  both  merged  and  determined :  nor  would  it 
be  quite  accurate  to  say  that  it  was  extinguished  and  deter- 
mined; but  it  is  certainly  absurd  to  say  that  it  was  extinguished 
and  merged.  To  state  it  then  to  have  been  merged,  extin- 
guished, and  determined  is  manifestly  incongruous.  And  these 
various  conclusions  are  not  warranted  by  the  premises.  The 
term  of  99  years  could  not  merge  in  Webb  by  the  conveyance 
.to  Thackeray  under  which  Webb  became  cestui  que  trust  of  the 
inheritance  in  fee^  the  legal  estate  being  in  Thackeray.  As  little 
could  it  merge  by  the  conveyance  from  Thackeray  to  Mrs.  ffeM, 
for  it  does  not  appear  by  any  thing  stated  in  the  plea  that  the 
[  665  3  equitable  estate  in  fee  passed  to  her  by  the  will  of  Webb.  A 
bequest  of  all  his  worldly  estate  to  his  executrix,  which  is  all 
that  is  stated,  would  not  vest  the  estate  in  tee  of  which  he  was 
seised  in  equity  by  the  conveyance  to  Thackennff  and  Mrs. 
WMf  if  she  took  no  more  than  the  plea  discloses  under  her 
husband's  will,  was  as  much  a  trustee  of  a  legal  reversion  as 
Thackengf.  That  the  term  was  not  determined^  the  possession 
of  the  Defendant  shews. 

.  The  opinion  of  the  Court  however  has  not  been  formed  on 

ol^ections  to  the  form  of  the  plea.    We  are  for  affirming  the 

judgment  on  reasons  which  apply  directly  to  the  merits  of  the 

case.  The  Defendant,  a  lessee  in  possession,  objects  to,  the  pay- 

.  ment  of  rent  sued  for  under  an  express  covenant  in  the  lease, 

.  that  the  person  to  whom  he  had  bound  himself  to  pay  the  rent 

.was  the  mortgagor  in  possession  of  the  estate  demised,  that  he 

covenanted  to  pay  the  rent  in  respect  of  the  interest  or  estate 

which 
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which  at  the  date  of  the  demise  the  Plaintiff  had  in  the  land,  1791. 
and  that  the  Plaintiff  has  since  assigned  over*  that  interest  to  £J^^^ 
the  mortgagee.  In  this  lease  the  mor^agee  is  also  a  party  ogouut 
joining  in  die  demise.  Now  it  is  obvious  on  tiiis  state  of  the  in  £rroi; 
defence,  that  the  Defendant  would  likewise  object  to  the  mort- 
gagee, that  he  had  not  covenanted  to  him  to  pay  the  rent,  and 
that  his  interest  or  estate  was  not  the  same  (though  better)  as 
it  was  at  the  time  of  the  demise.  The  Defendant  has  in  fact 
done  this  with  the  mortgagor  {a).  It  would  be  a  strange  re- 
proach to  the  law,  if  it  were  to  allow  such  a  defence  as  this, 
«  I  have  contracted  with  both  of  you  in  respect  of  your  estates, 
^  you  have  each  of  you  performed  your  part,  and  I  hold  the 
<<  possession ;  but  I  will  pay  neither,  because  between  youp- 
«  selves  you  have  transferred  your  estates  without  any  preju- 
**  dice  to  me:"  but  no  such  absurd  injustice  is  to  be  imputed 
to  the  law  of  England.  The  present  case  is  the  demand  of  that 
lessor  to  whom  the  Defendant  is  bound  to  pay  for  the  occupa- 
tion of  the  land,  I  will  add,  in  respect  of  his  interest  in  the  land. 
Can  there  be  any  discharge  of  that  obligation,  but  that  he  has 
been  evicted,  or  that  the  obligation  has  been  transferred  to  an- 
other? The  first  is  not  pretended;  the  second  is  the  aim  of  the 
plea,  but  is  totally  groundless,  because  on  the  Defendant's  own 
shewing,  that  other  person  is  the  representative  of  the  party  to 
the  demise  who  has  assented  to  the  payment  to  the  Plaintiff. 
The  defence  now  made  is  as  absurd  as  if  the  Defendant  had 
set  up  a  right  in  Webb  against  the  first  payment  of  rent  to 
Stokes.  There  would  then  be  little  difficulty  in  deciding  this 
plain  question,  whether  Russell  holding  under  this  demise 
could  set  up  the  right  of  Webb  against  the  action  of  Stokes.  [  566  ] 
But  shutting  out  every  consideration  of  justice,  and  taking  law 
for  a  moment  to  be  an  abstract  system  of  positive  rules,  the 
defence  set  up  is  as  unscientific  as  it  is  unjust.  Webb  and  Stokes 
demise  according  to  their  respective  estates  and  interests: 
Bussell  covenants  with  Stokes  to  pay  the  rent  to  him.  What 
was  the  estate  and  interest  of  Stokes  ?  The  argument  does  not 
require  me  to  state  that  in  a  court  of  law  Stokes  had  no  estate, 
that  his  interest  was  only  a  possession  as  tenant  at  will  to  WelA^ 
and  that  the  covenant  in  respect  of  such  an  interest  must  con- 
tinue as  long  as  the  possession,  which  was  ceded  by  him,  con- 
tinued; otherwise  it  would  cease  the  moment  it  could  begin  to 
(a)  [Mortgagee?  See  WM  v.  itttiid/y  0  T.  A.  393.] 

VOL.  I.  R  R  operate. 
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1791^ 

Runnx 
againti 
Stokbs 

in  Error.. 


<]f)erate.  I  will  state  his  interest  to  be  more  than  the  plea  ek^ 
pHcitly  states,  and  all  that  a  court  of  equity  takes  it  to  be»  Let 
him  be  cestui  que  trust  of  the  land  subject  to  the  mortgage  to 
Webb :  I  then  apply  to  that  state  of  the  case  the  known  and 
established  rule  of  the  common  law,  that  **  if  cestui  que  use  and 
his  feoffees  join  in  making  a  feofiment,  it  shall  take  effect  as 
the  feoffment  of  the  feoffees  by  the  common  law,  and  not  of 
cestui  que  use  by  the  statute  1  Ric.  S*  c.  1.  Co  Litt.  49  a/'  So 
it  is  of  a  demise  by  cesttd  que  use  and  hb  feoflfees,  the  term  of 
the  lessee  shall  take  effect  out  of  the  estate  of  the  feoflSses,  though 
cestui  que  use  had  by  the  statute  full  power  to  demise  by  hinn 
self.  2  Co.  35  b.  HeymarSs  case.  The  term  then  in  this  case 
took  e£fect  out  of  the  estate  of  Webb :  the  covenant  with  Stokes 
could  not  be  incident  to  that  estate  nor  run  with  the  land ;  it 
must  be  a  covenant  in  gross,  and  consequently  not  assignable. 
Xn  strict  law  therefore  as  well  as  substantial  justice,  the  judg* 
ment  of  the  court  of  King's  Bench  must  be  affirmed. 

Judgment  affirmed. 


msa 
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Executon 
and  admini- 
strators are 
liable  to  costs 
in  error  \n 
cases  where 
they  would 
be  liable  in 
the  original 
aibtion. 
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Williams  and  Another,  Executors  of  Bbaham,  against 
Riley,  in  the  Exchequer  Chamber,  in  Error. 

TUDGMENT  de  bonis  testatoris  {a)  having  been  given  in 
the  court  of  King's  Bench  against  the  Plaintifib  in  error, 
*on  a  verdict  in  an  action  of  assumpsit  against  them  as  executors, 
and  that  judgment  affirmed  (without  argument)  in  the  Exche- 
quer Chamber,  the  clerk  of  the  errors  allowed  costs  to  the  De- 
fendant in  error. 

In  consequence  of  this  Wilson  moved  for  a  rule  to  shew  cause 
why  the  costs  should  not  be  disallowed,  on  the  ground  that 
where  executors  and  administrators  were  Plaintiffs  in  error, 
especially  on  a  judgment  de  bonis  testatoris^  they  were  not  liable 
to  costs;  and  the  authorities  he  cited  were  Cro.  Jac.  ^S2m 
Goldsmith  v.  Platt^  I  Sid.,  568.  Fitzmilliams  v.  Moarey  I  Leik 
945.  &  C.  1  Ventr.  166.   Legg  v.  Richards^  2  Stra.  1072.  Sal- 

.  (a)  The  entry  of  the  judgment  was 
in  tke  usual  forai,  the  damages  and 
costs  **  to  be  levied  of  the  goods  and 
**  chattels  \vhich  were  of  the  said 
"  —  (the  testatrix)  at  the  time  of 

**  her  death,  in  the  hands  of the 

^  faid  (the  executon)  to  be  admini- 


^  stered,  and  if  they  have  aot  lo 

**  much  in  their  hands  to  be  admini- 
"  stered,  then  the  costs  and  charges 
^  to  be  levied  of  the  proper  goods 
"  and  chattds  of  the  said  — -^  (thf 
"  executors,)  &c,'* 

tern 
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Urn  T.  Wyrme^  Rep.  temp.  Hardwicte^  S07*  &  C.  ^  Stat.  16  4*     1791. 

17  dr. «.  r.  8.  s. «.  ^jr;;;;;;^ 

Z^  Blanc^  Seijt,  opposed  the  motion  in  the  first  instance,  agamtt 
Contending  dmt  where  executors  and  administrators  were  liable  in  Emr. 
to  costs  in  the  original  action,  they  were  also. liable  if  error 
were  brooght  on  the  judgment;  that  as  they  were  Defendants 
in  Ae  original  action,  in  the  present  instance  they  were  liable 
to  costs  in  that  action,  and  that  liability  continued  in  error. 
iThe  judgment  here  as  to  the  costs  is  de  bonis  testatoris  sU  et  si 
nonj  de  bonis  propriis ;  with  respect  to  costs  therefore  the  exe- 
<;utors  stand  in  the  same  situation  as  any  other  person.  The 
statutes  on  the  subject  make  no  exception  as  to  executors  and 
administrators.  3  Hen.  7*  c.  10.  the  first  statute  which  gave 
costs  in  error  contains  no  such  exception,  nor  S  Jac.  1.  c.  S. 
nor  IS  Car.  9.  si.  2.  c.  2.  5.  9  &  10.  The  l6  &  17  Car.  2.  c.  8. 
s.  5.  means  only  that  executors  and  administrators  shall  not  be 
oblig^  to  .find  bail  in  error.  The  case  cited  of  Qoldsmith  y. 
Piatt  decides  only  that  they  need  not  put  in  bail,  which  is 
totally  difierent  from  the  question  of  costs,  bail  being  to  answer 
the  debt,  to  which  executors  and  administrators  are  clearly  not 
liable  on  such  a  judgment  as  this,  though  they  are  to  costs. 
The  distinction,  that  where  executors  and  administrators  would 
be  liable  to  pay  costs  in  the  original  action  they  are  also  liable 
,  in  error,  but  that  where  they  are  not  liable  in  the  original  ac« 
tion  they  are  not  liable  in  error,  is  clearly  to  be  collected  from 
3  Lev.  S75.  Qale  y.  Tillj  4  Mod.  £44.  Comberb.  228.  S.  C.  (in 
which  case  the  administrator  was  PlMnti£F  in  the  original  ac- 
tion), and  also  from  CasaoaU  v.  Norman^  2  BamardisL  450,  (im- 
perfecdy  reported,  2  &m.  977)  {a)  where  the  Chief  Justice  ex« 
pressly  takes  the  distinction. 

Cur.  advis.  vidt. 

On 

(a)  I  have  been  favoured  with  the  not  pay  costs,  because  what  they  do 

lollowing  authentic  note  of  that  case,  is  in  aider  drcii,  5  Lev.  375.  1  Mod. 

Ctuweil  V.  Namumt  East.  S  Geo,  s.  76.   4  Mod.  S44.  But  in  those  cases 

B.  R.    The  Defendant  was  sued  as  the  executors  were  Plaintiffs  in  the 

executor,  and  judgment  was  given  original  actions.    The  Court  called 

against  him  de  horns  propriis^  and  on  on  him  to  shew  any  cases  where  an 

error  broiuht,  the  Court  thought  fit  executor  had  been  Defendant  in  the 

to  aArm  the  Judgment,  Imt  now  the  original  action,  and  judgment  given 

qoettion  was,  whether  it  should  be  asamst  him  de  home  proprm^  and 

with  costs  or  not?   Yates  dted  the  after  judgment  on  error  affirmed  had 

following  cases,  to  shew  that  exe-  not  been  d)Iiged  to  pay  costs :  M 

cutors  bringbg  writs  of  error  should  he  could  shew  Hone,    Parker  cited  1 


R  R  2 


Sid. 
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1791. 

'WlLUAMB 

OffMtfUi 

RlLST 

in  Error. 


On  this  day  Lord  Loughborough  declared  the  uirammoua 
opinion  of  the  Court,  that  the  distinction  taken  in  the  argu* 
ment  by  Le  Blanc  was  well  founded,  and  conformable  to  a  case 
on  the  same  subject  which  the  Court  of  Exchequer  Chamber 
decided  about  three  years  ago:  and  therefore  the  clerk  of  the 
errors  had  done  right  in  allowio|^  costs  in  the  present  instances 

Rule  refused. 


Sid.  568.  as  an  authority  to  shew 
that  on  error  in  such  cases  the  exe- 
cutor should  put  in  bail.  But  Lord 
Hardtmcke^  Cn.  J.,  said,  the  case  of 
bail  ?would  not  govern  this  case,  be- 
cause the  bail  are  to  answer  the  ac- 
tion ;  and  there  is  no  distinction  be- 
tween executors  and  other  persons 
when  Defendants  as  to  costs  in  oiigi- 


nal  actions,  thouA^  ^ere  the  exe- 
cutor b  Plaintiff  he  is  distinguished 
out  of  the  statutes.  Here  in  me  first 
Judnnent  he  is  to  pay  damases  out 
of  his  own  estate,  then  why  mall  he 
not  on  writ  of  error?  Per  Curiaau 
The  Master  must  tax  the  costs  on 
error  brought,  the  judgment  against 
the  executor  bdng  affinned. 


If  a  bin  of 
OLcfaange  be 
drawn  in 
iarour  of  a 


[569]  In  the  House  of  Lords,  Monday ^  Feb.  14. 

(The  Reporter  has  been  honoured  with  Copies  of  the  opinions 
of  the  Judges,  delivered  Feb.  S.  on  the  following  Case, 
each/ram  the  highest  authority.) 

Gibson  and  Johnson  against  Minet  and  Fector. 

In  Error  (a). 

London  )  H^HOMAS  Gibson  late  of  London^  merchant,  and 
(to  wit)..  J  Joseph  Johnson  late  of  ^he  same  place,  mer- 
chant, were  attached  to  answer  Hughes  Minet  and  James  Peter 
FectOTj  in  a  plea  of  trespass  on  the  case.  And  thereupon  the 
said  Hughes  and  James  Peter^  by  Edwin  DaaeSy  their  attomejry 
complain,  For  that  whereas,  certain  peraons  using  trade  and 
drawerfand^  Commerce  as  copartners,  in  the  copartnership  name  and  firm 
the  name  of  ©f  Ltvesey,  Hargreave  and  Co.  on  the  18th  day  of  Februofy^ 
ba  indorsed  in  the  year  of  our  Lord  1788,  at  Manchester^  to  wit,  at  London^ 
drawer'fiiSi  ^fo^^M^d,  at  the  parish  of  St.  Mary-le-Bom,  in  the  ward  of 
the  knaw-      Cheap,  according  to  the  usage  and  custom  of  merchants,  made 

ledge  of  the 

aeceptoTt  which  fictitious  indorsement  purports  to  be  to  the  drawer  himsdf  or  his  order,  and  then  the 
drawer  indorses  the  bill  to  an  innocent  indorsee  for  a  valuable  consideraUon,  and  afterwards  the  bill  is 
accepted,  btU  U  doa  not  appear  that  there  was  an  intent  to  defraud  any  paiticular  person :  such  miM^* 
cent  indorsee  fir  a  valuable  consideration  may  recover  against  the  acceptor  as  on  a  biUpt^aUe  to  bearer. 
Perhaps  also  in  such  case,  the  innocent  indorsee  might  recover  against  the  acceptor  as  on  a  biUjxnfaHe 
to  the  order  of  the  drawers  or  on  a  count  stating  the  special  circumstances, 

{a)  See  3  Term  Rep,  B.  R.  481.    [See  also  page  3Sl  of  this  ?ol.  and  the 
note  there.] 

their 


/Nx^  with 
theibiow- 
Ud§B  as  well 
of  theaC" 


^\ 
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tlieir  certain  bill  of  exchange  in  writing,  the  hand  of  one  of  the     1791. 

said  copartners  on  their  joint  account,   and  in  their  copart*      

nership  name  and  firm,  to  wit,  Lixfesey^  Hargreave  and  Co.  Johnsoh 
being  thereunto  subscribed,  bearing  date  the  same  day  and  year  |/f^  ^ 
aforesaid,  and  directed  the  same  bill  of  exchange  to  the  said  Fkctok 
TTiomas  Gibson  and  Joseph  Johnson^  by  the  names  and  descrip-  '° 
tion  of  Messrs.  Gibson  and  Johnson^  bankers,  London^  and 
thereby  required  the  said  Thomas  Gibson  and  Joseph  Johnson^ 
three  months  after  date,  to  pay  to  Mr.  John  White^  or  order, 
721/.  5s.  value  received,  with  or  without  advice;  they  the  said 
Livesey,  Hargreave  and  Co.  then  and  there  well  knowing  that  no 
such  person  as  John  White  in  the  said  bill  of  exchange  mentioned^ 
existed*  Upon  which  said  bill  of  exchange,  afterwards,  to  wit, 
o^the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the 
parish  and  ward  aforesaid,  a  certain  indorsement  in  writing  was 
made^  purporting  to  be  the  indorsement  of  John  White  named  in 
the  said  bill^  and  to  be  subscribed  with  his  hand  and  name,  and 
which  said  indorsement  purported  to  require  the  said  sum  qf  money 
in  the  said  bill  of  exchange  contained^  to  be  paid  to  the  said  live- 
sey, Hargreave  and  C&.  or  their  order.  And  the  said  bill  of 
exchange  being  so  indorsed  as  aforesaid,  they  the  said  persons  [  570  ] 
using  trade  and  commerce  in  the  name  and  firm  of  Livesey^ 
Hargreave  and  Co.  as  aforesaid,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and 
ward'  aforesaid,  by  a  certain  indorsement  in  writing  made  upon 
the  said  bill  of  exchange,  and  subscribed  with  the  hand  and 
name  of  one  MsaJUmi  Goodrich,  by  procuration  of- the  said  Live^ 
sey,  Hargreaoe  and  Cb.  according  to  the  usage  and  custom  of 
merchants,  appointed  the  said  sum  of  money  in  the  said  bill  of 
exchange  contained,  to  be  paid  to  the  said  Hughes  and  Jame^ 
Peter,  and  then  and  there  delivered  the  said  bill  of  exchange 
so  indorsed  as  aforesaid,  as  well  with  the  name  of  the  said  John 
White,  as  with  the  name  of  the  said  Absalom,  to  the  said  Hughes 
and  James  Peter ;  which  said  bill  of  exchange,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  according  to  the  usage  and  cus- 
tom of  merchants,  was  shewn  and  presented  to  the  said  Thomas 
Gibson  and  Joseph  Johnson  for  their  acceptance  thereof;  and  the 
said  Thomas  Gibson  and  Joseph  Johnson  then  and  there,  accord- 
ing to  the  usage  and  custom  of  merchants,  accepted  the  same^ 
they  the  said  Ihmas  Gibson  and  Josq^  Ji^hnson,  then  and  there 

well 


\ 
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1791.     well  Incmng  thai  no  such  person  as  John  White  in  the  saidbSl 

Ginoir  and  ^  exchange  namedj  existed^    and  that  the  name  ^  John  White 
Johnson     lo  indorsed  on  the  said  bill  of  exchange^  wn  not  the  hand-writing 

Mwnaad  ^^^Jf  person  of  that  name  s  by  reason  whereof,  and  by  force  of 
F^TOK  the  usage  and  costom  of  merchants,  the  said  Thomas  Gibson  and 
Joseph  Johnson  became  liable  to  pay  the  said  Hughes  and  Jamea 
Peter  the  said  sum  of  money  in  the  said  bill  of  exchange  con- 
tained, according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  their  acceptance  thereof  as  aforesaid.  And  being^ 
so  liable^  they  the  said  Thomas  Gibson  and  Joseph  Johnson  a& 
terwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Idmdom 
aforesaid,  at  the  parish  and  ward  aforesaid,  undertook  and  to  the 
said  Hughes  onA  James  Peter  dien  and  there  fiuthfully  promised 
to  pay  them  the  said  sum  of  money  in  the  said  bill  of  exchange 
contained,  according  to  the  tenor  and  eflRect  of  the  said  biU  of 

SdCott&t  exchange,  and  their  acceptance  thereof^  as  aferesaid^^^And 
whereas  also,  the  said  persons  using  trade  and  commerce  as  oo» 
partners  in  the  copartnership  name  and  firm  of  Lioesejf^  Har^ 
greave  and  Co.  on  the  said  18th  day  of  Februaty,  in  the  said 
year  of  our  Lord  1788,  at  Manehesterf  to  wit,  at  Zioiultm  afore- 
said, in  the  parish  and  ward  aforesaid,  according  to  the  usage 
and  custom  of  merchants,  made. their  certain  other  bill  of  ex- 

C  571  ]  change  in  writing,  the  hand  of  one  of  the  said  copartners  on 
their  joint  account,  and  in  their  said  copartnership  name  and 
firm,  to  witf  Idvesey^  Hargreave  and  Co.  being  thereunto  sub- 
scribed, bearing  date  the  same  day  and  year  aforesaid^  and  then 
and  there  directed  the  said  last  mentioned  bill  of  exchange  to 
the  said  Thomas  Gibson  and  Joseph  Johnson,  by  the  names  and 
description  of  Messrs.  Gibson  and  Johnson,  bankers,  London  ^ 
and  thereby  required  the  said  Thomas  Gibson  and  Joseph  Jdhnr 
son  three  months  after  date  to  pay  to  Mr.  John  White,  or  order, 
721/.  6s.  value  received,  with  or  without  advice;  they  the  said 
Liveset/f  Hargrewoe  and  Co.  then  and  there  well  knowing  that  the 
said  last  named  John -White  was  not  a  person  dealing  with  or 
known  to  the  said  Livesey,  Hargreave  and  Co.  and  using  the 
name  of  the  said  John  White  in  the  same  bill  as  a  nominal  per^ 
son  only,  and  intending  not  to  deliver  the  same  to  him  or  topro^ 
cure  the  same  to  be  actualfy  indorsed  by  himt  tqxm  fMch  saidlast 
mentioned  bUl  ^  exchange  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  a  certain  indorsement  in  writing  was  made,  purporting 

to 
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to  be  the  indorsement  of  John  White  named  in  the  said  bilt,  find  1791-. 
to  be  subscribed  vsith  his  hand  and  name  g  and  nohich  said  last  men^  Gmsow  an! 
Honed  indorsement  purported  to  require  the  said  sum  of  money  in  Johnmic 
the  said  bill  of  exchange  contained^  to  be  paid  to  the  said  Livesey,  u^^ 
Hargreave  and  Co.  or  their  order t  And  the  said  last  mentioned  .^'^^ 
bill  of  exchange  being  so  indorsed  as  aforesaid^  they  the  said 
persons  using  trade  and  commerce  in  the  name  and  firm  of 
Liveseyj  Hargreave  and  Co.  as  aforesaid,  afterwards,  to  wit,  at 
the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  pa^ 
risb  and  ward  aforesaid,  by  a  certain  iftdorsemetU  in  v^riting  made 
Hpon  the  said  last  mentioned  bill  of  exchange,  and  subscribed 
with  the  hand  and  name  of  one  Absalom  Goodrich,  by  procura^ 
tion  of  the-  said  Ldvesey^  Hargreave  and  Co.  according  to  the 
usage  and  custom  of  merchants,  appointed  the  said  sum  of 
money  in  the  said  last  mentioned  bill  of  exchange  containedf 
to  be  paid  to  the  said  Hughes  and  James  Peter^  and  then  and 
there  delivered  the  said  last  mentioned  bill  of  exchange  so  in- 
dorsed as  aforesaid,  to  the  said  Hughes  and  James  Peter,  with* 
out  having  delivered  the  same  bill  to  the  said  John  White,  and 
without  any  actual  indorsement  or  assignment  of  the  same  bill  by 
the  said  John  White ;  which  said  last  mentioned  bill  of  ex- 
change, so  indorsed  as  aforesaid,  afterwards,  to  witj  on  the 
same  day  and  year  aforesaid,  at  Ijondon  aforesaid,  at  the  parish 
and  ward  aforesaid,  according  to  the  usage  and  custom  of  mer-  [  572  ] 
chants,  was  shewn  and  presented  to  the  said  Thomas  Gibson  and 
Joseph  Johnsofi  for  their  acceptance  thereof:  and  the  said* 
Jlomas  Gibson  and  Joseph  Johnson  then  and  there  well  knowing  !  '  : 
Aat  the  said  Livesey,  Hargreave  and  Co;  had  made  and  delioered 
the  same  bill  in  manner  aforesaid^  and  with  such  intention  its 
s^oresaidf  and  that  the  name  of  John  White  indorsed  upon  the 
said  last  mentioned  bill  of  exchange  was  not  the  proper  hand^ 
writing  t^  John  White  in  the  same  bill  mentionedj  then  and 
there  accepted  the  same :  By  reason  whereof,  and  by  force  of 
the  usage  and  custom  of  merchants,  the  said  TTtomas  Gibson 
and  Joseph  Johnson  became  liable  to  pay  to  the  said  Hughes 
and  James  Peter  the  said  sum  of  money  in  the  said  last  men^- 
tioned  bill  of  exchange  contained,  according  to  the  tenor  and 
efibet  of  the  said  last  mentioned  bill  of  exchange,  and  their  ac^ 
ceptance  thereof,  as  aforesaid.  And  being  so  liable,  they  the 
said  f^omas  Gibson  and  Joseph  Johnson^  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  the 

parish 
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I79I.     parisb  and  ward  aforesaid,  undertook,  and  to  the  said  HagieB 
^  ^  and  James  Peter  then  and  there  faithfully  promised  to  pay  to 

JoHxsoN     them  the  said  sum  of  money  in*  the  said  last  mentioned  bill  of 
JA^ntsA   exchange  contained,  acccnrding.  to-  the  tenor  and  effeet  af  the 
7^^^     same  bill,  and  their  acceptance  thereof  as  last  aforesaidk^^wid 
ad  n     L    ^1^1^^  A^^  ^^  ^'^  persons  using  trade  and  commerce  as  co- 
partners in  the  copartnership  name  and  £rm  of  Uvesey^  Hat' 
greave  and  Co.  on  the  said  I8lh  day  of  February,  in  the  year  of 
our  Lord  1788,  at  Manchester^  to  wit,  at  London  aibresaid,^  at 
the  parish  and  ward  aforesaid,  according  to  the  usage  and  cus- 
tom of  merchants,  made  their  certain  other  bill  of  exchange  in 
writing,  the  hand  of  one  of  the  said  copartners  on  their  joint 
account,  and  in  their  said  copartnership  name  and  firm,  to  wit^ 
Uvesey^  Hargreave  and  Co.  being  thereuota  subscribed,  bear* 
ing  date  the  same  day  and  year  aforesaidr  and  then  and  there 
directed  the  said  last  mentioned  bill  of  exchange  to  the  said 
Thomas  Gibson  and  Joseph  Johnson^  by  the  names  and  descrip- 
tioQ  of  Messrs^  Gibson  and   Johnson^  bankers,  London ;   and 
thereby  required  the  said  Thomas  Gibson  and  Joseph  Jokn^ 
son  three  months  after  date,  to  pay  to  them  the  said  Liveset^ 
Hargreave  and  Co*  by  the  name  and  description  of  Mr.  JMn 
White,  or  order,  l^lL  55.  value  received,  with  or  without  ad- 
vice.   And  the  said  persons  so  uaing  trade  and  commerce  in 
the  name  and  firm  of  Livesey^  Hargreave  and  Co.  as  afi>resaid^ 
afterwards,  to  urit,  on  the  same  day  and  year  aforesaid,  at  Lon^ 
don  aforesaid,  in  the  parish  and  ward  aforesaid,,  by.  a  certain  in* 
[  573  1   dorsement  in  writifig  made  upon  the  said  last  mentionedbiUrf  er- 
change,  subscribed  with  the  hand  and  name  of  one  Absalom  Good- 
rich, by  procuration  qf  the  said  Livesey^  Hargreave  and  Co.  ac- 
cording to  the  usage  and  custom  of  merchants,  ^>pointed  the 
said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange 
contained,  to  be  paid  to  the  said  Hughes  and  James  Peter^  and 
then  and  there  delivered  the  said  last  mentioned  bill  of  ex- 
change so  indorsed  as  aforesaid,  and  also  having  the  name  qf 
John  White  indorsed  upon  the  same  to  the  said  Hughes  and 
James  Peter  g  which  said  last  mentioned  bill  of  exchange  aftex^ 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  according  to  the 
usage  and  custom  of  merchant^  was  shewn  and  presented  to 
the  said  Tliomas  Gibson  and  Joseph  Johnson  for  their  acceptance 
thereof:  and  the  said  Thomas  Gibson  and  Jose^  Johnson  then 

and 
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ftnd  there  according  to  the  usage  and  custom  of  merchants,  aCf-     1791* 
cepted  the  same :  By  reason  whereof,  and  by  force  of  the  usage  q^^^T^ 
and  custom  of  merchants,  the  said  Thomas  Qibson  and  Joseph     Jomnoir 
Johnson  became  liable  to  pay  to  the  said  Hughes  and  James  Peter  MixRuid 
the  said  sum  of  money  in  the  said  last  mentioned  bill  of  ex-    .^^!^ 
change  contained,  according  to  the  tenor  and  efiect  of  the  said 
last  mentioned  bill  of  exchange,  and  their  acceptance  thereof, 
as  aforesaid.     And  being  so  liable^  they  the  said  Hwmas  Gibson 
and  Joseph  Johnson,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  undertook,  and  to  the  said  Hughes  and  James  Peter 
then  and  there  iaithfully  promised  to  pay  to  them  the  said  sum 
of  money  in  the  said  last  mentioned  bill  of  exchange  contained, 
according  to  the  tenor  and  effect  of  the  same  bill  and  their  ac* 
oeptance  thereof,  as  last  aforesaid^^^And  whereas  also,  the  said   iA  Count, 
persons  using  trade  and  commerce  as  copartners,  in  the  copart- 
nership name  and  firm  of  lAvesey,  Hmgreave  and  Co.  on  the 
said  18th  day  of  Februafy,  in  the  said  year  of  our  Lord  1788, 
at  Manchesterj  to  wit,  at  London,  aforesaid,  at  the  parish  and 
ward  aforesaid,  according  to  the  usage  and  custom  of  merchants, 
made  their  certain  other  bill  of  exchange  in  writing,  the  hand 
of  one  of  the  said  copartners  on  their  joint  account,  and  in 
their  said  copartnership  name  and  firm,  to  wit,  Livesey,  Hot* 
greave  and  Go.  being  thereunto  subscribed,  bearing  date  the ' 
same  day  and  year  aforesaid ;  and  then  and  there  directed  the 
said  last  mentioned  bill  of  exchange  to  the  said  T^rnuu  Qibson 
and  Joseph  Johnson,  by  the  names  and  description  of  Messrs. 
Qibson  and  Johnson,  bankers,  London  /  and  thereby  requested    [  574  3 
them  the  said  Thomas  Qibson  and  Joseph  Johnson  three  months 
after  date,  to  pay  to  Mr.  cJoAn  White,  or  order,  7212.  6s.  value 
received,  with  or  without  advice ;  and  then  and  there  delivered 
the  said  bill  of  exchange  to  the  said  John  White;  and  the  said 
John  White  tJierwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  ac- 
cording to  the  usage  and  custom  of  merchants,  indorsed  the  said 
bill  of  exchange  ;  and  hy  that  indorsement  appointed  the  said  sum 
of  money  in  the  said  last  mentioned  biU  of  exchange  contained,  to 
bepaid  to  the  said  Hughes  and  James  Peter,  and  then^and  there 
delivered  tJie  said  last  mentioned  bill  of  exchange  so  indorsed  to 
the  said  Hughes  and  James  Peter;  which  said  bill  of  exchange 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid^  at  Lon- 

don 
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179I*     dan  aferesaid,  in  the  parish  and  ward  aCbresaidf  aocordiog  io^ 
GjMoiTattd  ^^^  usage  and  custom  of  merchants,  was  shewn  and  presented 
JoHMMjr    to  the  said  Thomas  Gibson  and  Joseph  Johnson  for  their  accept* 
^SmunA  ^^^^  thereof;  and  the  said  Thomas  Gibson  and  Joseph  Jakn^ 
'^^!^    son  then  and  there,  according  to  the  usage  and  custom  of 
merchants,  accepted  the  same:   By  reason  whereof  and  bjr 
force  of  the  usage  and  custom  of  merchants,  the  said  Thowuu 
Gibson  and  Joseph  Johnson  became  liable  to  pay  to  the  said 
Hughes  and  James  Peter  the  said  sum  of  money  in  the  said  last 
mentioned  bill  of  exchange  contained,  according  to  die  tenor 
and  e£fect  of  the  said  last  mentioned  bill  of  exchange^  and 
their  acceptance  thereof,  as  last  aforesaid.     And  being  so 
liable,  they  the  said  Thomas  Gibson  and  Joseph  Johnson^  after*^ 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Landom 
aforesaid,  in  the  parish  and  wardaforesaid,  undertone,  and  to  the 
said  Hughes  and  James  Peter  then  and  there  faithfully  promised 
to  pay  them  the  said  sum  of  money  in  the  said  last  mentioned 
bill  of  exchange  contained,  according  to  the  tenor  and  effisct  of 
the  said  last  mentioned  bill  of  exchange,  and  their  acceptance 
thereof,  as  last  aforesaid^ And  whereas  also,  the  said  persons^ 
5th  Count,    using  trade  and  commerce  as  copartners,  in  the  copartnership 
jJJ^I^^^      name  and  firmof  Zriiwstfy,  Hargreave  and  Co*  on  the  said  18th 
was  gim     day  of  February f  in  the  said  year  of  our  Lord  1788,  at  Manchesh 
feo^u  in    t^9  to  wit,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid, 
^'^'         «ccokrding  to  the  usage  and  custom  of  merchants,  made  their  cer- 
tain other  bill  of  exchange  in  writing,  the  hand  of  one  of  the 
jaid  copartners  on  their  joint  account,  and  in  their  said  copar^ 
taerahip  name  and  firm,  to  wit,  Livesey^  Hargreave  and  Co. 
being  thereunto  subscribed,  bearing  date  the  same  day  and  year 
jifibresaid,  and  then  and  there  directed  die  said  last  mentioned 
[  575  ]    hill  of  exchange  to  the  said  Thomas  Gibson  and  Joseph  Jdhnson$ 
by  the  names  and  description  of  Messrs.  Gibson  and  Johnson^ 
banken,  London ;  and  thereby  required  them  the  sa*d  Thomas 
Gibson  and  Joseph  Johnson^  three  months  after  date,  to  pay  io 
the  bearer  of  the  said  last  mentioned  bill,  l*i\L  5s.  valtie  ro- 
xetv\Bd,  with  or  without  adrice:   And  the  sfitd  Ht^hes  and 
JaMes  Peter  in  fact  say,  that  aiWrwards,  and  before  any  pay- 
m^t  of  the  said  last  mentioned  bill  of  excliange,  to  wit,  on  the 
JaOM  day  and  year  aforesaid,  at  London  aforesaid^  at  the  pari^ 
.and  Ward  aforesaid,  they  the  said  Hughes  and  James  Peter  ie- 
eame-asi^  were  the  beareri  and  aumets  of  the  said  last  wietUianml 

bai 
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bill  cf  exdiangei  of  whidi  last  mentiooed  premisea  the  said     1791. 
Tkcmas  and  Joseph  then  and  there  had  notice.    And  the  said  ^  ^ 

Hughes  and  Jam^f  Pis^^  further  say,  that  afterwards  to  wit,  on    Jbamov 
the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  ^^^^^ 
parish  and  ward  aforesaid,  the  said  last  mentioned  bill  of  ex-     Fbctok 

in  Btmr 

change  was  presented  and  shewn  to  the  said  Thomas  and  Joseph^ 
who  thereupon  then  and  there  duly  accepted  the  same,  accord- 
iug  to  the  usage  and  custom  of  merchants  aforesaid :  By  rear 
son  whereof,  and  according  to  the  usage  and  custom  of  mer- 
chants, the  said  Thomas  and  Joseph  became  liable  to  pay  to  the 
said  Hughes  and  James  Peier  the  said  sum  of  money  in  the  said 
liwt  mentioned  bill  of  exchange  specified,  according  to  the 
tenor  and  effect  of  the  same  bill.  And  being  so  liable,  they 
the  said  Thomas  and  Josq)hj  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  to 
the  said  Hughes  and  James  Peter  then  and  there  faithfully  pro- 
mised to  pay  to  them  the  said  sum  of  money  in  the  said  last 
mentioned  bill  of  exchange  specified,  according  to  the  tenor 
and  effect  of  the  said  last  mentioned  bill  of  exehangei^^^^^d  6th  Cosnt. 
whereas  also,  the  said  persons  using  trade  and  commeree  as  co- 
partners in  the  copartnership  name  and  firm  otLhesey^  Har^ 
greave  and  Co.  on  the  said  ISth  day  of  JFkbnMy^  in  the  said 
year  of  our  Lord  1788,  at  Manchesietf  to  wit,  at  London  afore- 
said, at  the  parish  and  ward  aforesaid,  according  to  the  said 
usage  and  custom  of  merchants,  made  tbeir  eertahi  other  bill 
of  exchange,  in  writing,  the  hand  of  one  of  them  on  their  joint 
account,  and  in  tbeir  said  copartnership  name  altid  firm  of 
JJvesejff  Hargreave  and  Ca  being  thereunto  subscribed^  heav- 
ing date  the  same  day  and  year  aforesaid ;  and  then  and  there 
directed  the  said  last  mentioned  bill  of  exchange  to  the  said 
Thomas  Gibson  and  Joseph  Johnson^  by  the  names  and  descri|>-  [  576  ] 
tion  of  Messrs.  Oibson  and  Johnson  bankers,  London  g  and  ' 
thereby  requested  the  said  Thomas  Gibson  and  Joseph  JohnsoHf 
three  months  after  dat^  to  pay  to  Mr.  John  White,  or  order, 
72H.  5s.  Talne  received,  with  or  without  advice.  And  the  said 
Hughes  and  James  Peter  aver,  that  when  the  said  last  mentioned 
bill  qf  exchange  toos  so  made  as  aforesaid,  or  at  any  time  aftep- 
wards,  there  was  not  amf  such  person  as  John  White  the  np- 
posed  payee,  mmed  in  the  same  bill  of  exchange,  but  ^t  tie 

same 
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1791.     same  namextas  merely  Jlctitious^  to  wit,  at  London  aforesaid,  at 
J^  Ae  parish  and  ward  aforesaid:  By  reason  whereof,  the  said 
joHMsov     sum  of  money  mentioned  in  the  said  last  mentioned  bill  of  ex^ 
mfmLd  change,  became  and  was  payable  to  the  bearer  thereof^  according 
ymo%     fQ  f\^  ^^ct  and  meaning  of  the  said  BUL    And  the  said  Hi^hes 
and  James  Peter  aver,  that  they  the  said  Hughes  and  J&mes 
PeteTf  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid^  in  dae 
form  of  law  became^  and  were^  and  still  continue  the  bearers  and 
proprietors  of  the  said  last  mentioned  bill  of  exchange.     And 
the  said  Hughes  and  James  Peter  further  say,  that  afterward^ 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  afore- 
said, at  the  parish  and  ward  aforesaid,  the  said  last  mentioned 
bill  of  exchange  was  presented  and  shewn  to  the  said  J^mas 
Gibson  and  Joseph  Johnson,  who  then  and  there  duly  accepted 
the  same  according  to  the  usage  and  custom  of  merchants:  By 
reason  whereof  and  according  to  the  said  usage  and  custom  of 
merchants,  they  the  said  J^mas  Gibson  and  Joseph  Johnson^ 
then  and  there  became  and  were  liable  to  pay  to  the  said 
Hughes  and  James  Peter  the  said  sum  of  money  in  the  said  Tast 
mentioned  bill  of  exchange  specified,  according  to  the  tenor 
and  effect  thereof:  And  being  so  liable,  they  the  said  Thomas 
Gibson  and  Joseph  Johnson^  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  to 
the  said  Hughes  and  James  Peter  then  and  there  faithfully  pro- 
mised to  pay  them  the  said  sum  of  money  in  the  said  last  men- 
tioned bill  of  exchange  roecified,  according  to  the  tenor  and 
7th  Count,    effect  of  the  same  bill. /^nd  whereas  also,  before  and  at  the 
time  of  the  making  ana  indorsing  of  the  bill  of  exchange  here- 
inafter mentioned,  there  was  a  certain  partnership  or  house  oC 
certain  persons  using  trade  and  commerce,  as  well  in  the  names^ 
and  firm  of  Ltvesey,  Hargreave  and  Co.  as  in  the  name  and 
firm  of  John  White,  to  wit,  at  London  aforesaid,  at  the  parish 
and  ward  aforesaid.   And  whereas  the  said  last  mentioned  per- 
[  577  ]   sons  on  the  said  18th  day  of  February  in  the  year  of  our  Lord 
1788  aforesaid,  at  Manchester,  to  wit,  at  I/mdon  aforesaid,  at 
the  parish  and  ward  aforesaid,  according  to  the  usage  and 
custom  of  merchants,  made  their  certain  other  bOl  of  exchange 
in  writing,  Che  hand  of  one  of  the  said  last  mentioned  copart- 
ners. 
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^ers  on  their  joint  account  and  in  their  copartnership  name     1791. 

and  firm  of  Livesej/f  Hargreave  and  Co.  being  thereunto  sub-  q j^, 

scribed,  bearing  date  the  same  day  and  year  aforesaid;  and    Johnsok  ' 
then  and  there  directed  the  said  last  mentioned  bill  of  exchange  MiNxTaii^ 
to  the  said  Thomcu  Gibson  and  Joseph  Johnson  by  the  names    y*^^^ 
and  description  of  Messrs.  Gibson  and  Johnson  bankersi  Lon^ 
don  ;  and  thereby  required  the  said  Thomas  Gibson  and  Joseph 
Johnson  three  months  after  date»  to  pay  to  them^  th€  said  last 
mefUioned  copartners  by  the  name  of  Mr.  John  White,  or  order^ 
721/.  5s.  value  received,  with  or  without  advice.    And  the  said 
last  mentioned  copartners,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  by  a  certain  indorsement  in  writing,  by  them  made 
upon  the  said  last  mentioned  bill  of  exchange  according  to  the 
usage  and  custom  of  merchants,  appointed  the  said  sum  of 
money  in  the  said  last  mentioned  bill  of  exchange  contained  to 
be  paid  to  the  said  Hughes  and  James  Peter^  and  then  and  there 
delivered  the  said  last  mentioned  bill  of  exchange  so  indorsed 
as  aforesaid  to  the  said  Hughes  and  James  Peter :  which  said 
last  mentioned  bill  of  exchange  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and 
ward  aforesaid,  according  to  the  usage  and  custom  of  mer- 
chants, was  shewn  and  presented  to  the  said  Thomas  Gibson 
and  Joseph  Johnson^  for  their  acceptance  thereof:  And  the  said 
Thomas  Gibson  and  Joseph  Johnson  then  and  there,  according 
to  the  usage  and  custom  of  merchants,  accepted  the  same :  By 
reason  whereof,  and  by  force  of  the  usage  and  custom  of  mer- 
chants, the  said  Thomas  Gibson  and  Joseph  Johnson  become  lia- 
ble to  pay  to  the  said  Hughes  and  James  Peter  the  said  sum  of 
money  in  the  said  last  mentioned  bill  of  exchange  contained,  ac- 
cording to  the  tenor  and  effect  of  the  said  last  mentioned  bill  of 
exchange  and  their  acceptance  thereof,  as  aforesaid.  And  being 
so  liable,  they  the  said  Thomas  Gibson  and  Joseph  Johnson^  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  to  the 
said  Hughes  and  James  Peter  then  and  there  faithfully  promised 
to  pay  to  them  the  said  sum  of  money  in  the  said  last  mentioned    [  578  3 
bill  of  exchange  contained,  according  to  the  tenor  and  effect  of 
the  same  bill  and  their  acceptance  thereof,  as  last  aforesaid. 
The  eighth  count  was  for  .money  had  and  received.    The 

ninth 
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179  !•    tiinth  lor  money  paid,  laid  oat  and  expended.    The  tenth  for 
Q^jJJ^^^  money  lent  and  advanced. 

Jonmnr        Pl^a.    Non  assumpserufiif  on  which  issae  was  joined*    This 
IfiMRiaa  wue  was  tried  at  Guildhall^  Nov.  89  1 789»  by  a  special  jary 
^^^    before  Lord  Kenyon^  when  a  verdict  was  found  for  the  Plaintiflb. 
A  motion  was  afterwards  made  in  the  court  of  King^s  Bench) 
by  Erskine  for  a  new  trial,  which  was  withdrawn,  it  being 
agreed  on  both  sides  that  the  following  special  verdict  should 
be  put  upon  the  record,  for  the  purpose  of  having  the  question 
finally  decided  in  the  House  of  Lords  (a). 
a^Bdal  Tcr-       M  That  the  said  persons  using  trade  and  commerce  as  co- 
partners, in  the  copartnership  name  and  firm  of  Lwesa/f  Har^ 
greaoe  and  Co.  on  the  18th  day  of  i%&niai^,  I78S9  at  the  place 
within-named,  made  a  certain  instrument  in  writing  (the  band 
of  one  of  the  said  copartners,  on  their  joint  account,  and  in 
their  copartnership  name  and  firm  of  livesey^  Hargreaoe  and 
Go.  being  thereunto  subscribed)  and  directed  the  same  instru- 
ment to  the  said  Thomas  GUuon  and  Joseph  Johnson^  by  the 
names  and  description  of  Messrs.  Gibson  and  Johfison  bankers 
London  ;  and  which  said  instrument  is  in  the  words  and  figures 
following,  to  wt : 

Manchester^  Feb.  18th  1788. 
7912.  5s. 
Three  months  after  date^  pay  to  Mr.  John  WhUe^  or  order, 
seven  hundred  twenty-one  pounds  five  shillings  value  received, 
with  or  without  advice. 

Lhesetfp  Hargreaoe  and  Co. 
To  Messrs.  Gibson  and  Johnson^ 

Bankers,  G.^J. 

London* 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  fiirther 

say.  That  the  said  Livesetff  Hargreaoe  and  Co.  at  the  time  of 

making  the  said  ifistrumentf  well  knew  that  no  such  person  as 

John  White^  in  the  said  instrument  mentioned  existed.    And  the 

jurors  aforesaid,  upon  their  oaths  aforesaid,  fiirther  say,  that 

afterwards,  at  the  day  and  place  within-mentioned,  a  certain 

C  579  ]    indorsement  in  writing  was  made  by  the  s&id  Lmsey^  Harg/r^roe 

and  Co.  upon  the  said  instrument,  purporting  to  be  the  indorse* 

meni  of  John  White  namedthereinf  and  to  be  subscribed  witik  Ms 

(tt)  See  5  Term  Rqp.  B«  R.  4S9. 

hand 
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^nd  and  name :  And  that  the  said  indorsement  purported  to  re»  179  !• 
gtdre  the  said  sum  of  money  in  the  said  instrument  contained  to  a„^  ,^ 
be  paid  to  the  said  Livesej)  Hargreave  and  Co.  or  their  order.  Jomfaan 
And  the  jurors  aforesaid  upon  their  said  oaths  further  say«  iSSmlafi 
that  the  said  instrument  being  so  indorsed  as  aforesaid,  they,  ,f  JMnoa 
the  said  Livesey^  Hargreave  and  Co.  afterwards,  at  the  day  and 
place  within*named,  by  a  certain  indorsement  in  writing  made 
upon  the  said  instrument,  and  subscribed  mth  the  hand  and  name 
of  one  Absalom  Ooodrich,  by  procuration  of  the  said  Livesey, 
Hargreave  and  Co.  appointed  the  said  sum  of  money  in  the  said 
instrument  contained,  to  be  paid  to  the  said  Hughes  Minet  and 
James  Peter  Fector ;  and  then  and  there  delivered  the  same  so 
indorsed,  as  well  with  the  name  of  the  said  John  White^  as 
with  the  name  of  the  said  Absalom  Qoodrichj  to  the  said  Hughes 
Minet  and  James  Peter  Fector,  for  a  full  and  valuable  con* 
sideration  in  money  therefore  then  and  there  paid  by  the  said 
Hughes  Minet  and  James  Peter  Fector  to  the  said  Livesey,  Har^ 
greaoe  and  Co.  And  the  said  Hughes  Minet  and  James  Peter 
Fector  then  and  there  became,  and  were,  and  still  are,  the 
holders  of  the  said  instrument.  And  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  further  say,  that  the  said  instrument  was 
c^erwxrds,  at  the  day  and  place  within*mentioned,  presented  to 
the  said  Thomas  Gibson  and  Joseph  Johnsofi  for  their  acceptance 
thereof,  and  that  the  said  Thomas  Gibson  and  Joseph  Johnson^ 
then  and  there  accepted  the  same ;  they  the  said  Thomas  Gib^ 
son  and  Joseph  Johnson  then  and  there  well  knowing  that  no  such 
person  as  John  White,  in  the  said  instrument  named,  existed ^ 
and  that  the  name  of  John  White,  so  indorsed  thereon,  was  not 
the  hand-xtriting  of  any  person  of  that  name*  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  further  say,  that  the  said 
Thomas  Gibson  and  Joseph  Johnson,  at  the  time  of  making  and 
accepting  of  the  said  instrument  as  aforesaid,  had  not,  nor  had 
they  at  any  time  since,  any  money,  goods  or  effects  whatsoever, 
oi^  or  belonging  to  the  said  Livesey,  Hargreave  and  Co.  or  of 
the  said  Hughes  Minet  and  James  Peter  FMor  in  their  hand& 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further 
say,  that  the  said  Thomas  Gibson  and  Joseph  Johnson,  although 
often  requested,  have  not  paid  the  said  sum  of  money  contained 
in  the  said  instrument,  or  any  part  thereof,  to  the  said  Hughes 
Minet  and  James  Peter  Fector,  or  either  of  them,  and  that  the 
same  still  remains  unpaid;  but  whether  upon  the  whole  matter    [  580  ] 

aforesaid. 
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1791.     aforesaid)  found  by  the  said  jurors  in  manner  aforesaid,  the 

^~^^  said  Thomas  Gibson  and  Joseph  Johnson  are  liable  to  the  pay* 

joBKtov     ment  of  the  said  sum  of  money  in  the  said  instrument  men- 

Mninuid  tioned,  or  not,  the  said  jurors  are  altogether  ignorant,  and  pray 

FwToa     the  advice  of  the  Court  here  in  the  premises.    And  if  upon  the 

whole  matter  aforesaid,  found  by  the  said  jurors  in  manner 

aforesaid,  it  shall  appear  to  the  Court  here  that  the  said  7%o- 

mas  Gibson  and  Joseph  Johnson  are  liable  to  the  payment  of  the 

said  sum  of  money  in  the  said  instrument  mentioned,  then  the 

said  jurors  upon  their  oaths  say,  that  the  said  Thomas  Gibson 

and  Joseph  Johnson  did  undertake  and  promise  in  manner  and 

form  as  the  said  Hughes  Minet  and  James  Peter  Fector  by  thdr 

declaration  have  declared  against  them.     And  they  assess  the 

damages  of  the  said  Hughes  Minet  and  James  Peter  Fector^  on 

occasion  of  their  not  performing  the  promises  and  undertakings 

within  specified,  over  and  above  their  cost  and  charges,  by  them 

about  their  suit  in  that  behalf  expended,  to  7212.  5s.    And  for 

those  costs  and  charges  to  405.     But  if  from  the  whole  matter 

found  by  the  jurors,  in  manner  aforesaid,  it  shall  appear  to  the 

Court  here,  that  the  said  Thomas  Gibson  and  Joseph  Johnson 

are  not  liable  to  the  payment  of  the  said  sum  of  money  in  the 

said  instrument  mentioned,  then  the  said  jurors  upon  their  oaths 

say,  that  the  said  Thomas  Gibson  and  Joseph  Johnson  did  not 

promise  and  undertake  in  manner  and  form  as  they  have  within 

by  their  plea  alleged. 

Stating  the        In  Michaelmas  Term,  Nov.  24,  1789f  the  Court  of  Kind's 

pl^y^  ^     Bench  gave  judgment  on  this  special  verdict  for  the  Plaintifi 

^^^^^^         upon  the  fifth  count  of  the  declaration,  and  for  the  Defendants 

on  the  other  counts  (a). 

Upon  this  judgment  a  writ  of  error  was  brought,  returnable 
in  Parliament;  and  the  Plaintiffs  in  error  having  assigned  general 
errors,  and  the  Defendants  in  error  having  pleaded  that  there 
was  no  error  in  the  record  of  the  proceedings,  the  Plaintiffs  in 
error  hoped  that  the  said  judgment  would  be  reversed,  for  the 
following  (among  other)  Reasons. 
Reuons  of  First^  Because  by  the  law  and  custom  of  merchants  there  are 
AeFiaiotiffi  ^^^^  species  of  negotiable  instruments  or  bills  of  exchange, 
essentially  different  in  their  natures,  the  one  payable  to  order, 
and  the  other  to  bearer;  the  former  being  only  negotiable  by 

(a)  3  Term  Rep.  B.  R.  48 1« 

indorsement, 
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indorsement,  and  the  property  in  the  latter  being  transferable     1791* 
by  mere  delivery.  oiii^d 

^Second.  Because  instruments  of  this  description  are  in  the    Jouirsoir 
nature  of  specialties,  and  are  by  law  permitted  to  be  declared  M^Kiand 
vpon  as  such;  and  the  count  upon  which  the  Court  have  given    .^^^* 
judgmenti  setting  forth  and  stating  a  bill  payable  to  bearer,  r  •^gj  i 
when  the  bill  or  instrument  produced  in  evidence  purports  to 
be  a  bill  payable  to  order,  is  not  supported  by  the  evidence. 
.    ThiriL  Because  the  legal  effect  of  every  instrument  must  arise 
out  of,  and  be  collected  from  the  words  of  it,  and  no  parol  evi- 
dence or  extrinsic  circumstances  can  give  to  it  a  meaning  or 
operation  contrary  to^  or  different  from  that  which  appears  oa 
the  face  of  the  instrument  itself. 

Fourth.  Because  io  the  case  of  instruments  the  property  of 
which  passes  by  indorsement,  it  is  peculiarly  necessary  that 
there  should  be  persons  in  existence  answering  to  the  names 
indorsed  upon  such  instruments,  inasmuch  as  additional  credit 
is  derived  to  them  from  the  number  of  indorsements  made  upon 
them,  the  consequent  appearance  of  their  having  passed  through 
an  extensive  circulation,  and  the  apparent  liability  therefore  of 
a  greater  number  of  persons  to  the  payment  of  the  money  con- 
tained in  them* 

4 

Fiftk*  Because  the  facts  found  by  the  jury,  amount  to  the 
statement  of  a  fraud  and  forgery,  which  can  never  give  legal 
effisct  to  an  instrument,  nor  be  the  foundation  of  a  contract 
within  the  custom  of  merchants;  which  custom  must  be  found- 
ed in  convenience,  be  consist^it  with  reason,  and  sanctioned  by 
usage ;  and  consequently,  as  the  count  on  which  the  judgment 
for  the  Defendants  in  error  is  given,  declares  on  a  bill  drawn 
according  to  the  usage  and  custom  of  merchants,  the  evidence 
doea  not  support  such  declaration. 

SixUu  Because  judgment  being  given  for  the  Plaintiffi  in 
error,  on  those  counts  which  specially  state  the  circumstances 
that  have  been  found  by  the  jury,  it  follows,  that  they  are  en- 
titled to  it  on  that  count,  to  the  support  of  which  the  facts  so 
found  are  the  only  evidence;  otherwise  it  must  be  decided,  that 
a  transaction,  which  stated  upon  the  record  in  an  action  upon 
the  case,  is  not  sufficient  to  found  a  contract,  or  to  make  the 
party  charged  liable,  will,  when  found  specially  by  a  jury,  and 
put  upon  the  record  in  the  shape  of  a  special  verdict,  be  suffi- 

voL.  I.  8  a  cient 
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1791.     cicnt  to  found  a  contract,  and  to  support  a  count  stating  a  oon- 
^  ,  tract  of  a  different  nature. 

Gibson  and  ^   J7^.JW«J 

joHNsow  -*  •  ^rsinne. 

agai^  ,  F.  Bower. 

jVIimet  and 

FccToa         •The  Defendants  in  error  hoped  that  the  judgment  of  the 
r'*582  1  ^^^^  ^^  King's  Bench  would  be  affirmed,  with  costs,  for  the 

following  (among  other)  Reasons  :«— 
Reasons  of  First.  It  appears  by  the  special  verdict  that  the  Defendants 
Mutafl^ot  ^"  ^^^^  ^^^  ^^^  bandJUe  holders  of  the  bill  in  question,  for  a 
valuable  consideration ;  and  lAvesey^  Hargrewoe  and  Co.  the 
drawers,  at  the  time  when  they  drew  the  bill,  as  well  as  the 
Plaintiffs  in  error,  Messrs.  Gibson  and  Johnson^  when  they  ac- 
cepted it,  are  found  to  have  been  perfectly  informed  of  the  non- 
existence of  White^  to  whom,  or  to  whose  order,  the  form  of 
the  bill  makes  the  contents  of  it  payable.  The  Defendants  in 
error  therefore,  are  in  a  situation  which  entitles  them  to  all 
the  aid  which,  consistently  with  established  legal  principles, 
can  be  given  by  a  court  of  justice.  And  the  Plainti£&  in  error 
having  acted  under  no  mistake  or  misrepresentation,  and  not 
being  in  any  respect  interested  in  the  existence  or  non-existence 
of  Wkite^  have  no  equitable  claim  to  be  released  from  the  eflSsct 
of  their  engagement,  or  to  prevent  the  application  of  any  fa- 
vourable rule  of  construction  to  support  the  demand  of  the  De- 
fendants in  error. 

Second.  It  is  not  necessary  to  the  validity  of  deeds  or  con- 
tracts, that  they  can  in  all  cases  operate  according' to  the  words 
in  which  they  are  expressed:  when  the  rules  of  law  prevent  such 
operation,  the  instrument  may  legally  operate  in  a  different 
manner,  to  give  effect  to  the  legal  intent  of  contracting  parties. 
Thus  words  of  demise  may  operate  by  way  of  confirmation, 
and  vice  v€rsd{a)\  words  of  grant  by  way  of  covenant;  and  so 
in  many  similar  instances.  The  intent  of  the  drawers  and  ac- 
ceptors of  the  bill  in  question,  was  to  make  a  negotiable  instru- 
ment, and  if  for  want  of  an  actually  existing  payee,  nominated 
in  the  bill,  it  could  not  be  so  indorsed  as  to  l>e  put  into  a  state 
of  negotiability  by  indorsement,  it  is  humbly  conceived  that 
there  is  no  rule  of  law  to  prevent  its  being  transferred  by  deli- 
very, and  having  the  effect  of  a  bill  expressed  to  be  made  pay- 
able to  bearer,  that  being  the  only  other  method  of  negotiating 

(«)  Co.  Lit.  45  a.  Viner,  tit.  Grants  (s). 

bills 
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bUls  of  exchange:  and  it  19  also  conceived  that  the  fifth  count      1791* 
of  the  declaration,  which  states  the  bill  according  to  its  legal  gibwk  and 
effect  and  operation,  is  properly  adapted  to  the  case,  and  that    Johnson 
the  judgment  thereon  is  warranted  by  the  verdict.     By  thus    jiS^^ 
giving  effect  to  the  bill,  justice  ia  done  betwixt  the  parties,  and     .^^^* 
the  rule  affords  protection  to  the  fair  holder  of  bills  of  exchange 
against  frauds,  by  which  they  might  otherwise  be  injured;  with- 
out which  protection  the  currency  of  bills  of  exchange  would    [  58S  ] 
be  greatly  obstructed,  and  great  inconveniences  would  arise  in 
commercial  transactions. 

Third.  It  is  objected,  that  the  Defendants  in  error  make  title 
to  the  bill  through  the  medium  of  a  felony ;  but  supposing  the 
indorsement  of  the  name  of  Wkite  to  have  been  a  felonious  act, 
the  present  action  is  not  brought  against  the  person  who  com- 
mitted the  felony,  or  for  the  felonious  act;  and  it  has  been  de* 
cided  {a)  that  the  bondjlde  holder  of  a  stolen  bill  of  exchange 
might  maintain  an  action  upon  the  bill,  though  it  had  been  ne- 
gotiated to  him  through  the  hands  of  the  person  who  stole  it. 
in  the  present  case  however  the  question  does  not  arise;  for  the 
verdict  finds  no  intent  to  defraud,  and  consequently  no  felony 

is  found,  nor  can  be  intended. 

JE.  Bearcrqfi. 

J.  Mingay. 

A.  Chawbre. 

This  case  was  argued  at  the  bar  of  the  House  by  Erskine  and 
BoweTf  for  the  Plaintiffs  in  error,  and  by  Bearcrqftj  Mingaj/ and 
Chambre^  on  behalf  of  the  Defendants  in  error. 

After  which,  on  the  26th  o(  April  1790,  the  following  ques- 
tions were  put  to  the  Judges : — 

I.  Whether  the  making  of  the  instrument  declared  upon  ap- 
pears upon  the  special  verdict  to  be  so  criminal  that  the  policy 
of  the  law  will  not  suffer  an  action  to  be  founded  on  such  an  in- 
strument? 

II.  Whether  upoo  the  matter  found  in  the  special  verdict, 
the  bill  mentioned  in  the  fifth  count  can  be  deemed  in  law  a 
bill  payable  to  bearer? 

III.  Whether  the  matter  of  the  special  verdict  will  sustain 
any  other  count  in  the  declaration  ? 

On  the  3d  of  February  1791,  the  Judges  thus  delivered  their 
lespective  opinions. 

(a)  Peacock  v.  Hkode*  and  Aoother.  Dougl.  632.  Svo. 

S  S  2  HOTHAM, 
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1791.         HoTHAM,  Baron. — In  answer  to  the  "finBt  question  proposed 

OiBsoH  and  ^  "^*  "Whether  the  making  the  instrument  declared  upon  ap- 

JoHHsoK    pears  to  be  so  criminal  that  the  policy  of  the  law  wHl  not  sa£&r 

Hi^Tuid  ^^  action  to  be  founded  upon  such  instrument?"  I  am  of  o{n- 

F^TOft     2|{qq  ii^2Lt  no  such  criminBlity  can  be  distinctly  inferred  from 

this  verdict 

To  constitute  that  degree  of  criminality,  the  facts  found  must 
amount  to  this,  that  the  parties  have  uttered  the  bill  or  iiave 
[  584  ]  forged  it  with  intent  to  defraud  some  person  in  particular. 
Now  in  the  first  place,  acceptance  does  not  import,  ex  vi  iermi^ 
ftf,  an  utterance.  Acceptance  may  be  by  writing  or  by  paroL  If 
it  be  by  parol,  it  would  be  difficult  to  maintain  that  to  be  such 
an  utterance  as  would  amount  to  the  crime  supposed ;  aiid  if 
it  would  not,  it  seems  extremely  questionable^  whether  on  any 
principle  the  mode  of  acceptance  can  change  the  colour  of  the 
act.  It  is  true  that  the  refusal  to  pay  may  affi>rd  a  strong  pre* 
sumption  of  the  c^iginal  intent;  and  yet  that  fact  standing  alone 
can  hardly  be  decisive.  It  may  admit  of  diflferent  interpret- 
ations ;  and  if  by  any  fair  reasoning  it  can  receive  an  innocent 
construction,  that  will  always  be  presumed,  unless  it  be  ex- 
cluded by  the  finding  of  the  jury.  As  to  the  bare  writing  of 
the  name  of  a  non-existing  person,  that  will  not  amount  to  a 
forgery  unless  some  representation  be  made  to  give  the  instru- 
ment effect  and  operation ;  whereas  it  is  not  found  by  this  ver- 
dict that  any  such  representation  was  made.  It  is  necessary 
therefore  for  the  jury  to  do  more  than  merely  to  find  the  in* 
sertion  of  a  false  name  in  the  instrument:  of  itself  that  is  n» 
crime;  but  it  becomes  one  by  being  done  with  a  design  of  de^ 
frauding  some  person  in  particular.  But  in  this  special  verdict 
so  far  from  that  being  found,  it  is  neidier  found  ncNr  «lleged 
that  there  was^  an  intention  to  defraud  any  person.  That  I  take 
to  be  a  radical  and  insurmountable  defect  in  the  q)ecial  verdict; 
and  therefore  that  enough  does  not  appear  upon  it  to  warrant 
the  House  in  saying,  that  the  facts  found  amount  necessarily  to 
a  felony;  without  which  the  making  of  the  instrument  declared 
upon  is  not  so  criminal,  as  that  the  policy  of  the  law  will  not  suf^ 
fer  an  action  to  be  founded  upon  it 

With  regard  to  the  second  question,  ^<  Whether  upon  the 
matter  found  in  the  special  verdict,  the  bill  mentioned  in  the 
fifth  count  can  be  deemed  in  law  a  bill  payable  to  bearer?"  it  is 
impossible  to  lay  out  of  the  case  any  of  the  facts  sitated  in  the 

declaration^ 
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declaration,  and  found  by  the  special  verdict;  the  answer  to  this      1791. 

question  must  embrace  them  all.  It  is  equally  impossible  not  to     

fbel'thattbe  Plaintifis  in  error  avow  themselves  to  be  in  this  Johnson 
situation,  namely,  of  palpably  endeavouring  to  avail  themselves  ]^^^^^ 
of  their  own  fraud ;  an  attempt,  which  the  law  will  in  no  case  Fbciok 
endure,,  much  less  assist.  Unless  therefore  some  stubborn  rule  ^  ^'' 
of  law  stand  in  the  way  of  the  present  judgment  of  the  Court 
of  Kin^s  Benchy  it  ought  to  be  supported  v  and  I  am  of  opinion 
that  no  such  rule  does  impeach  it.  It  is  admitted  that  many 
casea  may  be  put,  such  as  are  mentioned  in  Co.  Lit*  45  a.  and  in  C  585  ] 
many  other  books,  in  which  deeds  and  solemn  instruments  are 
not  always  to  be  construed  or  to  have  effect  according  to  their 
technical  or  literal  import,  but  that  they  shall  have  such  an 
operation  as  will  carry  the  intent  of  the  parties  into  execution^ 
though  contrary  to  the  strict  letter  of  the  instruments  them- 
selves. That  principle  will  in  my  apprehension  apply  directly 
to  the  present  case.  The  bill  in  question,  on  the  face  of  it,  im^ 
ports  to  be  a  bill  of  exchange  payable  to  Join  White  or  his 
order;  but  in  truth,  and  in  fiict,  it  is  not  so»  it  never  was,  nor 
€ver  can  be  so^  because  there  is  no  such  person  existing  as  John 
WhiUy  which  is  found  to  be  a  fact  known  to  the  acceptors  as 
weU  as  to  the  drawers.  Is  then  the  bill  so  vitiated  as  (contrary 
to  the  principle  which  operates  on  deeds  and  other  instruments) 
to  lose  all  its  efficacy  and  become  mere  waste  paper?  To  an- 
swer that  question  we  must  resort  to  what  the  law  never  oveiv 
Jooks,  the  intention  of  the  parties,  which  in  the  present  case 
was  clearly  otherwise.  The  Plaintiffs  in  error,  as  well  as  Lioef 
sejf.  and  Co.,  meant  to  give  the  bill  a  credit  by  the  acceptano^ 
and  to  put  it  into  circulation ;  and  they  all  thought  the  most 
convenient  way  of  doing  it  was  by  inserting  in  it  this  fictitious 
name.  It  having  been  found  then,  that  the  Plaintifis  in  error 
knew  at  the  time  of  their  acceptance  that  the  name  of  John 
While  was  a  mere  fiction,  they  must  be  presumed  to  have  known 
more,  namely,  that  no  regular  or  formal  titie  could  ever  be 
traced  through  him  by  any  holder  of  the  bill.  If  therefore 
they  have  accepted  a  bill  which  they  knew  was  so  framed  as  to 
be  incapable  of  being  proved  in  the  shape  it  bore,  they  shall 
.  nevertheless  be  held  to  their  undertaking  to  pay  it,  though  it 
be  presented  to  them  in  another,  because  they  themselves  have 
induced  such  necessity;  for  it  is  a  known  rule  of  law,  that  no 
man  shall  take  advantage  of  his  own  wrong  i 

^Nec 
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1791.  —  Nee  lex  est  justior  utta^ 

Q  ,  Qudm  necis  artifices  arfe^perire  sud. 

joHNsoK         It  19  impossible  not  to  consider  the  drawers  and  acceptors  here 

MwKTand  ^  ^^^  ^^^  ^^^  same,  linked  together  for  the  purpose  of  giving 
Fector  colour  and  effect  to  this  fraudulent  transaction*  The  difficult 
on  the  form  of  the  bill  arises  from  no  mistake  or  accident,  but 
from  the  deliberate  and  concerted  act  of  the  acceptors  as  well  as 
the  drawers.  But  it  is  fitill  in  their  power  to  give  effect  to  the 
bill ;  shall  they  not  then  be  obliged  to  do  so?  Perhaps  it  may 
not  be  too  much  to  say,  that  on  this  finding  a  presumption  will 
arise  that  the  intention  of  the  acceptors  was,  that  it  should  be 
payable  to  the  bearer ;  for  they  knew  that  the  bill,  Tirtually,  had 

[  586  ]  tio  indorsement  upon  it  by  John  White;  they  knew  that  it  came 
into  the  hands  of  Minet  and  Fector  by  the  delivery  of  Livesey 
and  Co.,  and  that  in  truth,  whatever  semblance  it  bore,  it  was 
nothing  but  a  bill  payable  to  bearer.  I  contend  that  it  is  not 
competent  to  these  partners  in  the  fraud  to  say,  **  It  is  troe  we 
^<  did  accept  the  bill,  but  we  meant  nothing,  by  that  acceptance^ 
**  but  to  cheat  all  mankind,  let  the  biH  get  into  what  bands  it 
^  might."  As  little  shall  they  be  permitted  to  say,  after  having 
Ikbricated  this  paper,  that  it  is  not  according  to  the  law  and 
custom  of  merchants,  which  I  conceive  will  attach  on  the  bill, 
^notwithstanding  the  fraud  used  in  its  original  formation.  Hie 
great  principle  that  I  go  upon  is,  that  parties  to  a  bill  shall 
not,  any  more  than  parties  to  any  deed  or  instrument,  take  ad^ 
vantage  of  their  own  fraud.  In  truth  what  is  the  end  and  ef- 
fect of  acceptance  but  a  liability  to  pay?  The  acceptors  having 
given  this  bill  a  currency  when  they  knew  that  It  never  could 
be  paid  to  the  order  of  White^  the  law  will  pr<<sume  that  they 
intended  that  formality  should  be  waived.  If  it  be  waived, 
what  does  it  remain  but  a  bill  payable  to  bearer?  Knowing 
'that  it  was  impossiUe  to  pay  it  in  the  shape  it  bore,  they  accepted 
'it,  but  knowing  at  the  same  time  that  it  was  possible  to  pay  it 
in  another.  The  law  will  conclude  then  that  such  was  their  in- 
tent; and  I  conceive  tlmt  such  a  construction  will  be  most  con- 
ibrmable  to  the  policy  which  affects,  and  the  principles  which 
operate  on  all  commercial  transactions.  That  policy  and  diose 
principles  are  bottomed  in  liberality.  Bai^atns  shall  be  en- 
forced, undertakings  shall  be  efxecuted,  and  promises  to  pay 
shall  be  perforhied.  The  rule  of  law,  that  a  man's  own  acts 
shall  be  taken  most  strongly  against  himself,  obtains  not  only 

in 
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Migrants,  but  extends  in  principle  to  all  other  engagements  and     1791. 

undertakings.     I  conceive  therefore  that  the  acceptors  of  this  ^ ^ 

bill  shall  not  be  heard  to  say  in  a  court  of  justice,  that  as  they  JoHNso^f 
never  intended  to  pay  it,  so  because  they  have  inserted  Whitifs  Mw^wwid 
name  in  it  they  never  shall  be  campelkd  to  pay  it.  On  the  Factor 
contrafy,.  the  law  will  hold  them  more  strictly  to  a  compliance 
with  their  engagement,  on  the  single  ground  of  their  own  fraud, 
and  will  therefore  still  consider  the  bill  as  capable  of  transfer 
by  delivery.  A  bill  of  exchange,  in  its  own  nature,  amounts  to 
nothing  more  than  an  authority,  on  one  hand,  to  pay  to  the 
<»rder  of  the  person  to  whom  it  is  made  payable,  and,  on  the 
•tber,  to  an  undertaking  on  the  part  of  the  acceptor  that  he 
will  pay  it.  By  his  acceptance  he  puts  himself  into  a  situation 
that  makes  it  obligatory  on  him  to  pay  the  bill^  either  in  the 
very  terms  of  it,  or  as  nearly  as  possible  to  its  literal  import;  [  587  ] 
and  as  soon  as  he  has  made  himself  the  principal  debtor  for 
the  sum  contained  in  it,  the  law  raises  a  presumption  against 
him.  But  the  presumption  here  cannot  be  that  the  acceptors 
will  pay  it  to  the  order  of  White^  because  the  fact  found  makes 
that  to  be  impossible,  and  impossible  in  their  own  knowledge. 
The  name  cfjohn  White  then  must  be  considered  as  if  it  were 
not  on  the  bill  at  all,  as  no  name,  as  a  mere  non-entity.  To 
whom  then  must  the  presumption  arise  that  it  was  intended  to 
be  payable^  but  to  the  only  person  it  could,  namely,  to  the 
bearer?  And  I  am  of  opinion  that  the  great  ends  of  circu- 
lation, the  support  of  credit,  and  the  extension  of  commerce, 
would  be  in  constant  danger  of  &tal  checks^  if  bills  were  per- 
mitted to  be  so  made  as  to  enable  confederate  acceptovs  to  set 
up  tbeir  own  fraud,  as  a  justification  for  refusing  payment  to  a 
.fiiir  and  honest  holder  of  them  for  a  bond  Jide  valuable  consi^ 
deration,  which  tbese  Defendants  are  found  to  have  given.  On 
Ibis  question  therefore  I  am  of  opinion,  that  upon  the  matter 
found  in  the  special  verdict,  the  bill  mentioned  in  the  5th  count 
may  be  deemed  in  law  a  bill  payable  to  bearer.  But  if  the  bill 
cannot  be  sustained  as  a  bill  payable  to  bearer,  then  on  the 
third  question, 

M  Whether  the  matter  of  the  special  verdict  will  sustain  any 
other  count  in  the  declaration?*  I  am  of. opinion  that  it  will 
also  sustain  theirs/,  by  considering  the  bill  as  a  new  bill  from 
the  time  of  the  subsequent  indorsement  of  Livesey  and  Co.  For 
every  indorser  charges  himself  in  the  same  manner  as  if  he  had 

originally 
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1791.     originally  drawn  the  bill.    From  the  moment  therefore  of  tfaaC 

Q  -  second  indorsement  by  their  procuration,  they  gave  the  Pfaiif- 

joBxioir    tiffs  a  new  title  to  the  bilii  and  they  gave  a  fresh  authority  to 

Mramand   Gibson  and  Johnson^  namely,  to  pay  it  to  their  own  order ;  and 

^^^cKn.     to  that  authority  Gibson  and  Johnson  must  be  taken  to  have  ao- 

in   Ttgww 

ceded,  because  it  is  expressly  found  that  thehr  acceptance  was 
subsequent  to  such  indorsement ;  which  acceptance  then  made 
must  be  coupled  with  the  kno^edge,  which  they  are  found  to 
have  had,  of  the  antecedent  fiction.  I  conceive  therefore  that 
having  accepted  it  after  UveseyKad  Co.  had  so  indorsed  it,  and 
knowing  at  the  same  time  that  although  there  was  on  the  bill  a 
fictitious  indorsement,  there  was  also  a  real  one,  die  law  wril 
presume  them  to  have  given  credit  to  ihatf  and  thereby  to  have 
accepted  a  good  and  a  valid  bill.  In  this  view  of  it,  I  consider 
them  f|8  liable  to  pay  the  bill  under  the  first  count  in  the  dedff- 
raUon,  which  I  am  of  opinion  may  also  be  sustained  by  the 
special  verdict. 
[  588  3  Pbrbtn,  Baron.  With  respect  to  the  first  question,  namely^ 
*'  Whether  the  making  of  the  instrument  declared  upon  appears 
upon  the  special  verdict  to  be  so  criminal  that  the  policy  of  the 
law  will  not  sufier  an  action  to  be  founded  on  such  instrument?^ 
the  law  where  a  felony  has  been  committed,  will  not  permit 
the  party  injured  to  proceed  against  the  ofiender  in  a  civil  suit, 
but  for  the  sake  of  the  public  he  must  seek  his  remedy  by  a 
criminal  prosecution,  and  the  civil  action  shell  merge  in  the 
felony.  This  is  certainly  so  against  the  person  who  commits 
the  felony.  He  main  ingredient  to  constitute  the  crime  of 
forgery,  is  an  intention  to  defraud ;  it  must  be  so  laid  in  the  in- 
dictment and  proved.  In  the  cases  of  WUket  at  LauncesUm  {a)y 
Tl^s  case  (6),  and  BoBanfu  case  {e)  cited  at  the  bar,  there  was 
a  false  representation  made,  a  fidse  name  pot  upon  the  aeweni 
bills  in  each  case,  and  in  all  an  intention  to  defraud  particular 
persons  was  charged  expressly  and  found.  Putting  a  fictitious 
person's  name  on  a  bill  of  exchange,  will  not,  I  conceive^ 
amount  to  felony,  unless  done  with  intent  to  defraud ;  and  I 

(a)  In  this  case  one  Wilkes  drew  a  forgery  within  «/af.  S  Geo.  S.  c.  ^%. 
btU  in  a  fictitious  name  upon  a  fictitU  He  was  afterwards  indicted  uaiti  for 
ous  drawee,  in  favour  ofa^  retAjpayee    forgery^  having  drawn  anotSer  bill 


in  payment  for  goods  sold.    He  was  under  the  same  circumstances,  and 

first  indicted  for  the  cheat  at  Xmia.  tried  before  Mr.  Justice  Ydkes  at  Bed- 

cesUm,  and  aojuitted.  The  case  being  mm,  August  1 7679  but  usin  acquitted, 

stated  to  the  judges,  they  were  all  ^  (b'\  Inch's  Crown  Law,  ISS. 

opinioD  that  the  trsMBCtion  was  a  (e)  Ibid.83. 

believe 


in  Snoi^ 
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bdieTe  it  has  not  been  an  unusnal  practice  amongBt  merchants      1791. 

to  draw  bills  in  favour  of  fictitious  payees  without  any  in  ten-     - 

tion  to  defraud.  But  however  that  may  be,  it  does  not  appear,  Jormmw 
nor  is  it  found  by  the  special  verdict,  that  there  was  in  this  case  ^fjl^nuid 
an  intention  to  defraud :  that,  as  I  think,  ought  to  have  been 
found  as  a  fact  by  the  verdict  to  merge ihe  civil  action;  and 
therefore  I  am  of  opinion  that  the  making  of  the  instrument 
declared  upon,  does  not  appear  upon  the  special  verdict  to  be 
so  criminal  that  the  policy  of  the  law  will  not  suflfer  an  action 
to  be  brought  on  such  instrument 

As  to  the  second  question,  viz.  *<  Whether  upon  the  matter 
ibund  in  the  special  verdict,  the  bill  mentioned  in  the  5th  count 
can  be  deemed  in  law  a  bill  payable  to  bearer  f^*  these  fiu:ts 
appear  in  the  special  verdict ;  that  the  name  of  John  White 
indorsed  on  the  bill  was  done  by  the  drawers  previous  to  the 
receiving  the  ftiU  value  from  the  Defendants  in  error;  that 
Oibson  and  Johnson  afterwards,  with  full  knowledge  that  John 
White  was  a  non*entity,  and  that  no  person  with  that  name 
had  indorsed  the  bill,  accepted  it.  This  circumstance  being 
known  to  the  acceptors,  there  was  no  imposition  upon  them,  [  5^9  ] 
they  have^  with  their' eyes  open^  ratified  and  confirmed  the  acts 
of  the  drawers,  guaranteed  the  payment  of  the  bill,  and  under- 
taken to  discharge  it*  In  the  case  of  drawing  bills  of  exchange 
to  the  order  of  a  fictitious  payee^  the  drawer  and  acceptor^ 
knowing  the  fact,  have  no  reason  to  complain  of  any  injury  to 
them.  The  acceptor,  either  upon  the  credit,  or  for  the  honoar 
of  the  drawer,  engages  to  pay  the  bill  when  due,  and  can  never 
be  discharged  from  that  engagement  except  by  satisfying  the 
bill,  which  if  he  once  does  to  the  ten^^^  holder,  he  can  run 
no  risk  of  any  claim  from  a  fictitious  payee.  Every  person 
whose  real  name  and  signature  appears  on  a  bill  of  exchange^ 
is  responsible  to  the  extent  of  the  credit  he  gives  to  it  in  the 
negotiation  of  it.  It  is  contrary  to  justice^  and  not  to  be  en« 
dured,  that  fraudulent  drawers  and  acceptors  should  receive 
benefit  by  their  own  acts,  and  their  estates  be  exonerated  from 
-the  demands  of  their  just  creditors.  The  claim  of  the  Defen** 
dants  in  error  certainly  in  justice  and  equity  ought  to.be  sup* 
ported,  and  I  think  it  may  in  law  be  maintained  upon  the  5tli 
count,  as  on  a  hill  payable  to  bearer.  The  intent  ofihedraweiti 
and  acceptors  of  the  bill  seems  to  be,  to  have  made  a  negoti- 
able instrument ;  and  if  for  any  defect,  it  cannot  be  made  so  by 

indorsement^ 


SgO>  CASES  IN  HILARY  TERK 

1791.     iadorsement,  it  is  reaisoqable  it  should  be  made  valid  in  bioj- 

Zg^  VAy  in  which  that  efiect  caa  be  produced :  and  there  does  not 

JoMVfloM    occur  to  me  any  rule  of  Iswr  to  prevent  its  being  made  good  by 
M»n^  iMii«i^.    If  a  bill  be  made  payable  to  a  person  not  existing,  i% 
Vmcto^     operates  as  a  bill  payable  to  bearer.    Where  the  bill  is  in  the 
^*    hands  of  a  purchaser  tor  a  full  and  valuable  consideration  band 
JUCf  and  the  acceptor,  before  his  acceptance,  is  privy  to  the 
non-existence  of  the  payeCf  and  who  cannot  give  an  order,  it 
is  in  efiect  and  in  point  of  law  the  same  thing:  as  if  made  pay^ 
able  to  the  holder^  namely,  the  bearer.    Many  instruments  may 
fae  enforced  contrary  to  the  words,  Co*  LiiL  ^6  a.  SOi  b.^: 
words  of  demise  may  operate  as  a  grant,  covenant  to  stand 
seised,  confirmation,  and  in  other  ways :  at  one  time  they  may 
operate  as  a  lease,  at  another  time  as  a  confirmation,  in  order 
to  preserve  right  and  do  justice,  the  law  being  anxious  and 
astute  to  obtain  those  purposes.    In  the  case-  of  Sfone  v.  JFVvr- 
lamd^  cited  3  Term  Rep.  B.  R.  176  (a).  Lord  Mansfield  said,, 
in  bills  cf  exchange  names  of  payees  were  often  used  of  persona 
not  having  existence^  and  such  bills  indorsed  by  the  drawer ;. 
and  if  with  knowledge  of  that  fact  a  bill  ia  accepted  and  put  in 
[  590  ]  circulatbn,  it  shall  not  lie  iu  the  acceptor's  month  to  say  the 
bill  is  a  bad  one.     And  in  that  case  Lord  Mans/leld  held  that 
jthe  acceptor  was  liable^  though  there  was  a  fictitious  payees  and 
that  soch  acceptor  should  not  be  at  liberty  to  deny  the  validity 
of  Ae  bill,  which  by  lending  his  acc^tanoc  he  had  put  in  ctr* 
culation.    In  Peacock  v.  Rhodes^  DougL  6Sfi,  Liord  Mam/ieii 
in  giving  the  opinion  of  the  Court,  said,  <<  the  law  was  settled, 
^f  that  the  holder  of  a  bill  coming  &irly  by  it,  has  nothing  to 
^.do  with  the  transaction  .between  the  original  parties,  excqyt 
^  in  die  single  case  of  a  note. for .mon^  won  at  play/'    Frice 
r.  NeaUf  S  Burr.  1354.  was  the  .case  of  a  forged  bill,  which 
had  been  accepted  and  paid  to  the  Defendant  in  the  course  of 
tmde ;  there  Lord  4laii^Uheld,  that  the  acceptor  having  given 
credit  to  it  by  his  acceptance^  should  not.  recover  back  what  he 
had  paid  to  a  bond  fide  holder.    VaCoLUs  v.  Emmeiif  TermBep. 
C.  P.  S\3  (ft),   where  a  bill  was  jnade  payable  to  a  fictitions 
fayee  or  order,  it  ifasJiolden. that  the  indorsee' might  main- 
tain an  action  against  the  drawer,  as  on  a  bill  payabk  to  bearer. 
Under  the  icircumstances  stated  in.  this  special  verdict,  I  see  no 

(c)  Vide  ante,  p.  ai6,.a  note  of  that  esse.  (&)  Aiite,3l3. 

distinction 
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diBtinction  that  can  be  made  between  the  drawer  and  acceptor      1791. 
of  such  bill.  The  bill  indeed  in  this  case,  as  in  Cottis  y.EmmeUf  ^        "V. 
is  payable  to  John  While  or  order,  but  before  the  Plaintifis  in     Johviov 
error  accepted  it,  they  knew  that  John  White  was  not  in  exi^   Mucnud 
ence,  and  could  not  make  an  order :  the  indorsees^  Ignorant  of   J^>cnm 
that  fiKt,  pay  a  full  value  for  the  bill ;  the  acceptors  have,  by 
lending  their  name^  given  circulation  to  the  billf  and  have,  as  I 
conceive,  undertaken  to  pay  the  bill  to  such  person  as  shall  be 
the  bonAJide  holder :  their  engagement  is  to  pay  the  bill  in  any 
way  in  which  it  can  take  efiect.     Up<»i  the  whole  therefore  I 
concor  with  the  judgment  of  both  the  courts  of  King's  Bench 
and  Common  Pleas,  and  my  answer  to  the  second  question  i% 
ibat  upon  the  matter  found  in  the  spedal  verdict,  the  bill 
mentioned  in  the  5th  comit  may  be  deemed  in  law  a  bill  jm^ 
dhle  io  bearer* 

The  third  question  is,  whether  the  verdict  can  be  sustmned 
upon  any  other  count  in  the  dedaration  ?  If  the  verdict  oould 
Bot  he  supported  on  the  fifth,  I  conceive  it  may  be  sustained 
upon  the  first  count  in  the  declaration,  and  that  this  transaction 
will  stand,  or  may  be  considered  in  this  way^  vinu  that  by 
LdveMetf  and  Co.  middng  the  bill  payable  to  John  White  or  order, 
there  being  no  such  person  existing  by  that  name,  they  have 
themselves  assumed  and  taken  the  name  of  White  bit  the  par- 
pose  of  indorsing  and  negotiating  the  bill,  wjith  the  consent  and 
by  the  authority  of  the  persons,  who  afterwards,  Jcpowing  the  C  ^91  3 
fiKt,  accepted  the  bill;  that  this  was  truly  and  substaodally 
making  the  bill  payable  to  their  ami  order^  and  diat  the  case 
may  be  considered  as  if  every  thing  respecting  John  White  and 
order,  so  far  as  regards  the  drawers  and  acceptors,  was  struck 
out  of  the  bill,  and  d»t  by  the  indorsement  by  Uvesqf  and  Co* 
it  will  operate  as  a  new  bill,  Soli.  125.  Upon  the  third  ques- 
tion, therefore,  the  best  opinion  I  can  form  is,  that  the  verdict 
may  be  sustained  upon  the^i^  as  well  as  upon  the  fifth  countt 
of  the  declaration. 

Thompson,  Baron.  Before  I  proceed  to  state  the  questions 
which  have  been  proposed  to  the.  Judges,  it  may  be  proper  to 
recall  the  attention  of  the  House  to  ihe  declaration  in  this  caw, 
and  to  the  fiacts  disclosed  in  the  special  verdict.  This  is  an 
Mlion  of  assumpiit.  The  first  4»unt  of  the  declaration  stst^ 
that  certain  persona  carrying-on  trade  as  parties  tinder  the  irm 
dtLivney  and  Go.  oh  the  18th  oi  February  17B8,  accordifligto 

the 
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179^1  •     the  custom  of  merchants  made  a  bill  of  exchangei  directed  txF 
GiBsoii  and  ^^®  Defendants  Gibson  and  Johnson^   requiring  them   tbvee* 
Johnson    months  after  date,  to  pay  7212.  Bs.  to  John  White  or  orderir 
MiMRuid  value  received,  Livesey  and  Co>  well  knowing  that  no  ancb 
FuToft     person  as  John  White  existed ;  upon  which  bill  an  indorsement* 
was  afterwards  made,  purporting  to  be  the  indorsement  ot 
John  White  named  in  the  bill,  and  to  be  subscribed  by  hinv 
and  purporting  to  require  the  oontenta  to  be  paid  to  lavewey^ 
and  Co.  or  order ;  that  lAvesey  and  Co.  afterwards  (by  indorse- 
ment on  the  bill  subscribed  by  one  Abiolom  Goodrich^  <by  pro- 
curation of  lAveuy  and  Co.)  appointed  the  money  contained  ii» 
the  bill  to  be  paid  to  the  Plaintifis,  and  deiivered  the  hill  so 
indorsed  to  them,  and  that  the  Defendants  afterwards  accepted' 
the  bill,  they  well  knowing  that  no  such  person  as  John  WhUe 
named  in  the  bill  esdsted,  and  that  the  name  of  John  White  fu> 
indorsed  was  not  the  hand-writing  of  any  person  of  that  name. 

The  second  count  after  stating  the  drawing  of  the  bill  «• 
above,  added  ^  Uvetey  and  Co.  well  knowing  that  John  WhOm- 
was  not  a  person  dealing  with,  or  known  to  Uvesey  and  Co., 
and  using  the  name  oijohn  White  in  the  bill  as  a  nominal  per- 
son only,  and  intending  not  to  ddiver  the  same  to  him,  or  to 
procure  the  same  to  be  actually  indorsed  by  him.  Upon  which 
bill  a  certain  indorsement  was  made  purporting  to  be  the  in* 
dorsement  of  John  White,  requiring  the  payment  to  be  made  to 
Live$ey  and  Co.  or  order ;  and  that  lAvesey  and  Co.  indorsed 
[  592  ]  and  delivered  the  bill  to  the  Plaintifis,  without  having  delivered 
the  bill  to  John  White,  and  without  any  actual  indorsement  or 
assignment  of  the  bill  by  White  J* 

The  third  count  states,  that  the  bill  was  made  payable  to 
themselves,  Ldvesey  and  Co.,  by  the  name  and  description  of 
JohnWiite. 

The  fourth  count  states  it  is  a  common  bill  payable  to  JhJIis 
White  or  order,  and  that  John  White  indorsed  it  to  the  Plains 
tifis.  « 

The  fifth  count  states  the  bill  as  payable  to  bearer,  and  that 
the  Pleintifb  were  the  bearers :  on  which  jud^pnent  has  been 
given  for  the  Defendants  in  error. 

The  sixth  count  states  it  as  payable  to  John  White  or  order^ 
with  an  averment  that  when  the  bill  was  made,  there  wasBQ 
such  person  as  John  White  the  supposed  payee,  but  that  the 
name  was  merely  fictitious;  by  reason  whereof  the  sum  men- 
tioned 
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tioned  in  the  bill  became  and  was  payable  to  the  bearer  thereof^     1791* 
according  to  the  effect  and  meaning  of  the  bill;  averring  also  onaow  and 
that  the  Plaintifis  were  the  bearers  and  proprietors  thereof.  Johmsoit 

•  The  seventh  count  states  that  there  was  a  partnership  of  cer-  B^Srntnd 
tain  persons  using  trade,  as  well  in  the  name  and  firm  of  Live*  ,^  «^^ 
sey  and' Co.  as  in  the  name  and  firm  otjokn  White  s  that  the 
Jast*mentioned  persons  made  the  bill,  (the  hand  of  one  of  them 
on  their  joint  account,  and  their  copartnership  name  and  firm 
oilAvesey  and  Co.  being  thereto  subscribed,)  and  directed  it  to 
the  Defendants,  requiring  them  three  months  after  date,  to  pay 
lo  the  said  last-mentioned  copartners  by  the  name  of  John 
While  or  order,  721/.  5^.,  and  that  the  said  last-mentioned  co- 
partners afterwards  by  a  certain  indorsement  in  writings  ap- 
{Mnnted  the  contents  to  be  paid  to  the  Plaintifis,  and  delivered 
the  bid  so  indorsed  to  them,  &c.  The  other  counts  are  for 
money  had  and  received  by  the  Defendants  to  the  Plaintifis ; 
for  money  paid,  laid  out  and  expended  by  the  Plaintiffi  to  the 
use  of  the  Defendants ;  and  for  money  lent  and  advanced  by 
the  Plaintifis  to  the  Defendants. 

The  Defendants  having  pleaded  the  general  issne,  the  jury 
have  found  a  special  verdict  to  this  efiect ;  *^  That  Livesey^ 
Hargrewoe  and  Co.  on  the  18th  day  of  February  1788,  made 
a  certain  instrument  in  writing  with  their  partnership  name 
subscribed,  directed  to  the  Defendants,  (and  which  is  set  out 
in  the  words,)  requiring  them  three  months  after  date^  to  pay 
Uijohn  White  or  orAer^  721/.  5«.  value  received:  ThatZ^ve- 
sey  and  Co.  at  the  time  of  making  it,  well  knew  that  no  such 
person  as  John  White  in  the  instrument  mentioned  existed. 

That  an  indorsement  was  afterwards  made  by  Livesey  and  [  593  ] 
Co.  on  the  instrument,  purporting  to  be  the  indorsement  of  JbAn 
White  named  therein,  and  requiring  the  money  contained  in  the 
instrument  to  be  paid  to  Livesey  and  Co.  or  their  order;  that 
Livesey  and  Co.  afterwards  by  an  indorsement  on  the  instrument! 
subscribed  by  Absalom  Goodrich^  by  procuration  of  Livesey  and 
Co.,  appointed  the  money  to  be  paid  to  the  Pldntiffs,  and  de* 
livered  the  bill  so  indorsed  to  the  Plaintifis  for  a  full  and  va- 
luable consideration  in  money,  and  that  the  Plaintifis  became 
and  still  are  the  holders  of  the  instrument :  That  the  instru- 
ment was  afterwards  accepted  by  the  Defendants,  they  well 
knowing  that  no  such  person  as  John  White  named  in  the  in« 
strument  existed,  and  that  the  name  of  John  White  indorsed 

thereon 
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1791.  thereon  was  not  the  hand«writing  of  any  person  of  that  name." 

^  — ~     ,  The  verdict  then  finds  that  GfiAson  and  Johnson^  at  the  time  of 

joHiraoir  making  and  accepting  the  mstrnment*  had  not,  nor  had  tbqr  at 

M^Nntnd  ^"y  ^^^  since^  any  money^  goods»  or  efibcts  whatsoever  belong- 

Fbctoe  log  to  Uvesey  and  Cow  or  to  Minet  and  Fector  in  their  hands;, 

^^'  and  that  QSbson  and  Johnun  have  not  pud  the  bill.    Upon 


this  special  verdict  the  court  of  King's  Bench  has  given  judg- 
ment for  the  Plaintiflb  below»  the  now  Defendants  in  error,  upon 
the  fifth  count  of  the  declaration,  and  &r  the  PldntiSb  in  error 
on  the  other  counts.  And  your  Lordships  having  heard  the 
arguments,  have  been  pleased  to  propose  the  following  questions 
to  the  Judges. 

Ist.  Whether  the  making  of  the  instrument  declared  upon 
appears  upon  the  special  verdict  to  be  so  criminal  that  the 
policy  of  the  law  will  not  sufier  an  action  to  be  founded  upon 
such  instrument? 

2dly.  Whether  upon  the  matter  found  in  the  special  verdict, 
the  bill  mentioned  in  the  fifth  count  can  be  deemed  in  law  a  bill 
pajfoble  to  bearer  f 

Sdly.  Whether  the  matter  of  the  special  verdict  will  sustain 
any  other  count  in  the  declaration  ? 

The  first  question  proposed  does  not  proceed  on  any  objec*- 
tion  to  the  form  of  this  parttcttlar  action,  but  to  the  maintain- 
ing of  any  action  whatsoever  against  Gibson  and  Johnson  in 
respect  of  the  bill  in  question,  supposing  that  there  may  have 
been  disclosed  by  the  special  verdict  such  a  degree  of  criminality 
on  the  part  of  Gibson  and  Johnson  in  the  share  they  have  had 
in  the  transaction  relating  to  this  bill,  as  is  sufficient  to  involve 
them  in  the  guilt  of  felony,  and  consequently  such  as  calls  for 
a  public  prosecution,  instead  of  a  private  action  by  the  party 
r  594  ]  complaining  of  the  breach  of  a  contract  so  constituted.  Un- 
doubtedly there  have  been  cases  in  which  the  indorsement  of  a 
fictitious  name  upon  a  bill  of  exchange  has  been  determined  to 
be  a  forgery;  for  it  is  not  essential  to  constitute  that  crime,  that 
there  should  be  a  person  in  existence  whose  name  is  forged, 
though  it  is  essential  that  it  should  be  done  with  intent  to  de- 
fraud some  person  who  must  be  particularly  specified.  In  the 
present  case  there  is  nothing  stated  by  the  verdict  to  charge 
Gibson  and  Johnson  with  the  fact  of  assisting  lAvesey  and  Co. 
in  the  false  making  or  counterfeiting  this  indorsement,  even 
supposing  it  had  been  expressly  found  to  have  been  done -by 

Livesey 
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lAvesey  and  Ca  with  intent  to  defiraad  Minet  and  Fecior.    If     1791. 

therefore  there  is  any  ground  for  imputing  to  Gibson  and  JoAn-  ^ ". 

90ft  a  felony  in  respect  of  this  bill,  it  must  be  the  oflfence  of  ut^    Johxion 
teriog  and  publishing  the  indorsement  knowing  it  to  be  forged.  uSmixA 
I  am  at  present  by  no  means  prepared  to  say,  that  the  mere     Pbctoa 
undertaking  of  a  man  to  pay  a  bill  drawn  upon  him  by  hb  cor- 
respondent in  fiivour  of  a  person  who  has  no  existence,  is  of 
itself  an  uttering  and  publishing  of  the  indorsement  knowii^g 
it  to  be  forged,  within  the  meaning  of  the  statute.    But  what- 
ever may  be  the  determination  of  such  a  case,  if  ever  it  should 
come  before  a  court  of  criminal  judicature,  the  question  can- 
not arise  unless  the  fact  be  stated  to  be  committed  with  intent 
to  defraud  some  particular  person,  which  is  not  the  present 
case.    And  indeed  it  here  appears,  that  Minet  and  Fecior  had 
parted  with  their  money  to  Livuey  and  (3a  for  the  bill,  before 
it  was  accepted  by  Gibson  and  Johnson.    If  therefore  this  pre- 
liminary objection  to  the  PlfuntiflTs  cause  of  action  be  not  well 
founded,  which  I  conceive  it  not  to  be,  it  is  next  to  be  con- 
sidered whether  this  action  can  be  maintained  on  the  fifth 
count  of  the  declaration,  which  treats  the  bill  as  payable  to  the 
bearer,  and  deduces  a  tftle  to  the  Plaintifis  in  the  actifan  in  lliat 
character ;  on  which  count  judgment  has  been  g^ven  for  them 
by  the  Court  of  King^s  Bench.  To  consider  the  bill  in  question 
as  a  bill  payable  to  bearer,  is  undoubtedly  to  treat  it  as  an  in- 
strument in  a  different  form  from  that  in  which  it  appears;  and 
yet  it  is  certain  that  the  bill  is  not  in  reality  what  it  imports  to 
be.    The  construction  which  has  been  put  upon  this  instrument 
by  the  Court  below,  is  that  which  will  give  effect  to  it,  and  C6m- 
pel  the  Defendants  there  to  do  what  injustice  they  are  bound  to 
do,  viz.  to  make  good  the  engagement  they  entered  into  by  ac- 
cepting the  bill ;  viz,  to  pay  the  amount  of  it.    In  order  to  sup- 
port this  construction,  recourse  must  be  had  to  the  facts  dis- 
closed by  the  special  verdict ;  and  there  it  appears  that  Uoesof    [  S9S  j 
and  Co.  when  they  made,  and  Gibson  and  Johnson  when  they 
accepted  the  bill,  knew  that  there  was  no  such  person  as  John 
fVhiief  the  suppo^  payee  of  the  bill,  in  existence  to  receive  the 
money,  or  authoriae  any  other  person  by  indorsement  to  re* 
ceive  it,  and  that  the  bill  was  incapable  of  being  negotiated  in 
that  form.    But  it  was  meant  to  be  a  negotiable  bill  of  ex- 
change, and  has  actually  been  delivered  for  a  valuable  considera- 
tion; and  therefore  to  give  effect  to  it,  and  to  what  we  must  take 

to 
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1 791 .     (^  be  the  intention  of  the  parties,  it  seems  requisite  to  constme  it 

(as  between  those  parties)  a  bill  payable  to  bearer^  and  conse- 

JoBKsoir    quently  assignable  by  the  delivery  which  has  taken  place.   It  is 

Mx^tod  ^^'^  (^  ^^  ^^^  by  ^®  Court  of  King's  Bench  in  giving  jadg- 
FkcroK     ment  in  the  case  of  Tatlock  v.  Harris  {a)  in  Easter  Term  1789,) 
that  many  instruments  may  be  enforced  contrary  to  the  wording- 
of  them ;  as  if  A  tenant  for  the  life  of  C,  and  he  in  remain* 
der  or  reversion  in  fee  having  several  estates  in  the  same  Iand» 
join  in  the  same  lease  by  deed ;  during  the  life  of  C«  it  shall  be 
considered  as  the  lease  of  B.  and  confirmation  of  him  in  rever- 
sion or  remainder,  and  after  the  death  of  C  it  is  the  lease  of 
the  remainder  man,  and  the  confirmation  of  B*  according  to  Co» 
Ldtt.  45  a.  The  case  of  CaUis  v.  Emmett  determined  by  the  Court 
of  Common  Pleas  in  Hilary  Term  1790,  which  is  reported  in 
the  Term^Beports  of  that  Court  (ft),  and  which  has  been  re- 
ferred to  in  the  argument^  appears  to  have  been  decided  on  the 
same  principle  with  the  present  case.    There  the  Defendant 
wrote  his  name  on  a  blank  paper,  and  delivered  it  to  Zaveseyuod 
Co.  for  the  purpose  of  drawing  a  bill  of  exchange  for  such  sum, 
and  payable  to  such  person  as  they  should  think  fit*     JJvesey 
and  Co.  drew  a  bill  on  the  paper  over  the  Defendant's  name  foe 
1551/.  upon  themselves,  payable  to  George  Chapman  or  order^ 
which  a  derk  of  lavesey  and  Co.  accepted  for  them ;  and  with 
the  authority  of  Ldvesey  and  Co.  the  name  of  George  Chapnum 
was  indorsed  upon  the  paper.    This  bill  was  then  delivered  for 
a  valuable  consideration  to  a  person  on  behalf  of  one  Jeffhy^ 
who  negotiated  it  with  the  Plaintiffi :  there  was  no  such  persoa 
as  Chapman  the  supposed  payee.    In  an  action  brought  by  the 
Plaintifis  against  JSmm«/^  as  the  drawer  of  the  bill,  the  Court 
held,  upon  a  special  verdict  that  the  Plaintifis  might  recover 
against  him  as  the  drawer  of  a  bill  payable  to  bearer^  on  a  count 
to  that  efiect.    Upon  the  whole  therefore  I  conceive^  on  this 

|[  596  ]    special  verdict,  that  the  bill  mentioned  in  the  fifth  count  may  be 
deemed  in  law  a  bUl  payable  to  bearer* 

But  supposing  that  it  cannot  properly  be  so  deemed,  then  I 
conceive  that  the  matter  of  the  special  verdict  will  sustain  the 
^first  count  in  the  declaration,  and  in  this  way,  m.  the  request 
contained  in  the  bill  directed  to  Gibson  and  Johnson  to  pay  the 
money  to  John  White  or  order,  inasmuch  as  no  such  person 
nisted,  and  that  was  known  both  to  the  drawer  and  drawee^ 

(«)  5  Term  Rep.  B.  R.  174.  (&)  Ante^  315, 

may 
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may  be  considered  (as  between  those  parties)  as  a  request  to  pay      1791* 
so  much  money,  without  mentioning  any  payee;  and  the  in-  G„,oir  and 
dorsement  of  the  fictitious  name  a  mere  nullity,  conveying  no    Jobnmk 
interest  to  Livesey  and  G).  as  indorsees.     It  is  material  then  to  -MnmtaA 
consider  what,  under  these  circumstances,  may  be  the  effsct  of    ^^^ 
the  indorsement  from  Livesey  and  Co.  on  the  bill,  whereby  they ' 
direct  the  contents  to  be  paid  to  Minet  and  Fector*     In  such 
case  it  seems  no  forced  construction  of  that  indorsement  to  say^ 
that  Livesey  and  Co.  speak  by  it  this  language  to  Gibson  and 
Johnson,  <<  We  have  on  the  face  of  this  bill  required  you  to 
"  pay  7&1/*  55.  without  mentioning  any  real  person  to  whom  it 
**  can  be  paid  {and  which  you  know) ;  we  now  direct  you  to 
^  pay  that  sum  to  Minet  and  Fector."    After  which  directioi^ 
the  acceptance  is  made  by  Gibson  and  Johnson*  Thus  the  names 
of  Minet  and  Fecior  may  be  incorporated  in  the  bill,  instead  of 
the  fictitious  name  of  John  Whiter  and  they  will  be  intitled  to 
maintain  their  action  on  the  first  count  of  the  declaration, 
which  has  stated  the  special  circumstances  of  th^  case^  and 
which  are  verified  by  the  special  verdict. 
'   The  result  of  the  whole  is,  that  the  opinion  which,  with  all 
^  deferenccy  I  have  to  submit  to  the  House  on  the  questions  pro-r 
posed  is, 

1.  That  the  making  the  instrument  declared  upoUf  does  not 
appear  upon  the  special  verdict  to  be  so  criminal,  that  the 
policy  of  the  law  will  not  suffer  an  action  to  be  founded  on  such 
instrument. 

2.  That  upon  the  matter  found  in  the  specitil  verdict,  the  bill 
mentioned  in  the  fifth  coCint  cofi  be  deemed  in  law  a  bill  payable 
to  bearer.    Or  if  it  cannot,  then 

3.  That  the  matter  of  the  special  verdict  will  sustain  the  Jlrst 
count  of  the  declaration. 

Gould,  J. — As  it  appears  in  the  first  count,  and  by  the  ver- 
dict, that  the  drawees  Livesey  and  Co.  and  the  drawees  Gibson 
and  Johnson  knew  that  no  such  person  as  John  White  existed, 
and  therefore  that  it  was  impossible  there  should  be  such  an  in-  [  597  ] 
dorsement  as  the  bill  literally  seems  to  require,  and  consequently 
that  it  could  never  have  been  intended  there  should  be  such  an 
indorsement,  I  think  that  must  be  rgected  as  surplusage  and 
repugnant  The  bill  then  will  stand  as  a  direction  to  pay  to 
order,  and  supposing  it  to  have  been  drawn  in  that  form,  to  pay 
to  order,  I  consider  the  virord  our  must  have  been  supplied  by  a 

VOL.  z.  T  T  necessary 
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no  1.     necessary  subintelligiHar  /  and  then  the  bill  bdng  indorsed  to  the 

<?rasoi(  and    F^^'^i^^i^s  ^^^  ^  ^ull  and  valuable  consideration^  they  became  the 

joHN&oM     bonijtde  holders,  and  upon  this  construction  clearly  intitled  to 

MiKvTand   recover  against  the  acceptors.     Nor  would  the  law  allow  them 

*^£^^     or  the  drawers  to  say  that  thqr  intended  to  cheat  and  definaud 

the  holders  who  should  purchase  it  as  a  fair  bill,  which  the  ao* 

ceptors  ratified  as  such,  and  on  whom  (the  bill  being  directed  to 

them  to  pay)  the  Plaintiffs  could  not  but  have  a  principal  re» 

Uance  for  payment  in  case  diey  should  accept  it,  which  from  the 

nature  of  the  transaction  was  to  be  expected*    For  L£x  est 

sanctio  justa^  jtAens  honesktj  prohibens  eontraria.    I  ther^re 

conclude  that  this  bill  is  to  be  considered  as  a  bill  drawn  on  die 

Defendants  payable  to  the  order  ofthedrenoersj  and  in  that  view 

is  no  more  than  in  the  ordinary  course  of  a  bill  payable  to^ 

order  within  the  custom  of  merchants ;  in  which  case,  whethev 

the  acceptor  had  effects  of  the  drawer  or  not  is  immateriaL 

Upon  the  supposition  that  the  opinion  I  entertain  and  have 
deli^red  An  the  first  count  should  be  conceived  not  to  be  to^ 
nable,  the  next  consideration  will  be  whether  the  ground  takes 
by  the  Court  of  King's  Bench  to  construe  it  to  be  a  bill  under 
the  circumstances  of  the  case  payable  to  bearer^  is  right,  Mf  ret 
magis  valeai  qudm  pereai ;  whether  when  it  is  impossible  for  the 
instrument  to  operate  literally,  the  equity  of  the  law  wiU  not 
|>ut  such  a  sense  upon  it  as  will  answer  the  intention  of  the  paiw 
ties  and  give  it  effect.  It  would  be  enough  to  say  to  give  it 
effect  to  the  innocent  party,  bdt  I  do  not  hesitate  to  speak 
plurally,  the  intenticn  of  the  parties^  since  it  i^pears  that  both 
drawers  and  acceptors  knew  it  could  not  have  effect  literally  im 
the  form  ih  which  it  was  fabricated,  and  as  I  have  already  ob». 
served,  the  law  will  not  endure  that  they  should  all^e  that 
their  intention  was  fraudulent;  for  altegans  suam  tuipihtdinem 
non  est  audiendus.  It  is  a  rule  of  law,  that  every  iostnuaent 
shall  be  construed  in  the  most  forcible  manner  against  the 
maker.  The  argument  then  results  to  this :  it  was  in  the  power 
of  the  drawers  and  acceptors  (for  it  is  evident  they  acted  ia 
[  598  ]  concert)  to  bave  framed  the  bill  to  be  payable  to  a  real  pexsoxL 
or  order,  or  to  bearer,  and  in  either  case  it  would  have  been 
effectual  to  charge  the  drawers,  and  after  acceptance  the 
drawees.  But  they  do  not  choose  to  take  the  first  coarse ;  and 
ft  is  highly  probable  (I  might  say  apparent)  that  the  reason  was^ 
they  knew  that  no  substantial  payee  would  indorse  the  bill,  and 

'-  •  '     •  '"SO 
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« 

W  their  piirpoM  in  that  form  would  be  defeated.    They  there-      1791. 
fore  resort  to  an  elusory  form,  which  could  not  in  that  shape  g»»   end 
have  any  force  or  efiect.     It  remains  then  that  it  should  he    Jokkmit 
construed  that  they  meant  the  bill  should  be  payable  to  bearer^  Mxm^d 
as  being  the  only  way  in  which,  in  its  original  formation,  it    .^^^* 
could  take  efibct  and  oblige  them  as  a  bill  of  exchange. 

No  violence  is  done ;  it  follows  and  enforces  what  must  be 
presumed  to  be  their  intention^  the  payment  to  the  person  justly 
indtled  to  the  money.  No  inconvenience  can  ensue,  because  by 
ihe  satisfaction  oi  the  bill  all  farther  circulation  of  it  is  at  an 
end.  For  these  reasons  I  am  of  opinion  that  the  Court  of 
King^s  Bench  had  suflBcient  foundation  to  decide  for  the  Ploiof- 
tifii  on  the  fifth  count. 

Lord  Chief  Baron  Eyre. — ^This  is  an  action  on  the  case,  and 
the  Plaintiffii'  decUration  consists  of  ten  counts.  In  the  first 
they  state,  that  certain  persons  using  trade  and  commerce  as  co«> 
partners,  in  the  copartnership  name  and  firm  of  Uvesey^  Har^ 
greave  and  Co.  according  to  the  usage  and  custom  of  merchants, 
made  their  bill  of  exchange  in  writing,  (the  hand  of  one  of  the 
said  copartners- on  their  joint  account,  and  in  their  copartner- 
ship name  and  firm  being  thereunto  subscribed,)  and  directed 
it  to  the  Defendants  by  the  name,  &c«  and  thereby  required 
them,  three  months  after  date,  to  pay  to  Mr.  John  White  or 
order,  721/.  5s*  value  received,  with  or  without  advice;  they 
the  said  Livesey,  Hargreave  and  Co.  then  and  there  well  know- 
ing that  no  such  person  as  John  White  in  the  said  bill  of  ex<* 
change  named  existed :  upon  which  bill  afterwards  an  indorse^ 
ment  was  made,  purporting  to  be  the  indorsement  of  John  White 
named  in  the  said  bill,  and  to  be  subscribed  with  his  liand  and 
name,  and  purporting  to  require  the  sum  of  money  in  the  bill 
contained  to  be  paid  to  the  said  Livesey^  Hargreave  and  Co.  or 
their  order.  That  afterwards  the  said  persons  using  trade,  &c« 
in  the  name  and  firm  of  Livesey^  Hargreave  and  Co.  by  an  in** 
dorsement  subscribed  with  the  name  and  band  of  Absalom 
Goodrich^  by  procuration  of  the  said  Livesey^  Hargreave  and 
Co.  according  to  the  usage  and  custom  of  merchants  appointed  r  599  ] 
the  contents  of  the  bill  to  be  paid  to  the  Plaintiffs,  and  de^ 
livered  the  bill  so  indorsed  with  the  names  of  White  and  Good' 
rich  to  the  Plaintiff;  which  bill  was  afterwards  according  to 
the  usage  and  custom  of  merchants  shewn  and  presented  to  the 
Defendants  for  their  acceptance,  who  according  to  the  usage 

T  T  2  and 
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17pl.     mid  custom  of  merchanU  accepted  the  samey  knowing  that  no 
^     ^^^  such  person  as  John  White  in  the  bill  named  existed,  and  that 
'  Johnson    che  name  John  White  indorsed  on  the  bill  was  not  the  hand- 
M^^d  Writing  of  any  person  of  that  name.    %  reason  liAireof,  and 
FccTOR     iy  force  <yf  the  usage  and  ctistom  of  merchants^  the  Defendants 
became  liable  to  pay  to  the  Plaintifis  the  contents  of  the  bill 
according  to  the  tenor  and  effect  of  the  bill,  and  of  their  ac- 
ceptance, &c. 

The  sum  of  this  count  is,  that  Livesey^  tiargreaoe  and  Co. 
drew  a  bill  on  the  Defendants,  payable  to  a  non-existing  payee, 
which  was  indorsed  by  somebody,  in  the  name  of  such  payee, 
to  Livesey^  Hargreave  and  Co.  and  by  them  by  procuration  in- 
dorsed and  delivered  to  the  Plaintiffs;  which  bill  was  after- 
wards accepted  by  the  Defendants,  knowing  the  payee  to  be 
non-existing,  and  the  indorsement  by  the  payee  not  to  be  the 
hand-writing  of  any  person  of  that  name. 

The  second  count  states  the  making  the  bill,  as  before,  by 
Livesetfi  Hargreave  and  Co.  they  knowing  that  the  said  JMn 
JfMte  was  not  a  person  dealing  with,  or  known  to  them,  and 
using  his  name  as  a  nominal  person  only,  and  intending  not  to 
deliver  the  same  to  be  actually  indorsed  by  him.  This  count 
then  states  the  indorsement  as  before,  and  the  subsequent  in* 
dorsement  by  Lix?esey^  Hargreave  and  Co.  by  procuration  to  the 
Plaintiffs,  and  that  Liveseyy  Hargreave  and  Co.  delivered  the 
hiW  so  indorsed  to  the  Plaintiffs,  without  having  delivered  the 
same  to  the  said  John  White^  and  without  any  actual  indorse- 
ment or  assignment  thereof  by  the  said  John  White.  It  then 
states  the  presenting  the  bill  for  acceptance  as  before,  and  that 
the  Defendants  well  knowing  that  Ldveseyt  Hargreave  and  Cow 
had  made  and  delivered  the  bill  as  aforesaid,  with  such  inten- 
tion as  aforesaid,  and  that  the  name  John  White  indorsed  was 
not  the  proper  hand-writing  of  John  White  in  the  bill  named» 
accepted  the  same,  &c. 

This  second  count  does  not  seem  to  differ  essentially  from 
the  first. 

The  third  count  states  the  bill,  as  before,  to  be  made  payable 
to  them  Livesey,  Hargreave  and  Co.  by  the  name  and  description^ 
C  600  3  of  Mr.  John  White  or  order,  and  so,  dropping  the  indorsement 
in  the  name  of  John  White,  states  that  the  persons  using  trade, 
&C  in  the  firm  of  Livesey,  Hargreave  and  Co.  by  indorsement 
under  the  hand  of  Absalom  Goodrich  by  procuration,  &c  ap^ 

pointed 
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Jointed  the  contents  of  the  bill  to  be  paid  to  the  PiaintifFs,  and      1791. 
delivered  it  to  the  Flainti£Ps  so  indorsed,  and  also  having  the  ^ , 

^_  ,       ---,  .        .    ,         ,  »  r*«  *  Gibson  and 

name  of  John  White  indorsed  upon  the  same.    The  count  tlien    Johnson 
states  that  it  was  presented  for  acceptance  and  accepted^  in  the  m^^q^ 
common  form,  by  reason  whereof,  &c*  Fxctok 

In  this  count  nothing  is  imputed  to  the  acceptors.  * 

The  fourth  count  states  the  drawing  the  bill,  as  before,  de« 
livery  to  John  White^  a  regular  indorsement  by  Jfhite  to  the 
Plaintiffs,  (dropping  Goodrich*s  indorsement  by  procuration,) 
the  presenting  for  acceptance,  and  the  acceptance.  By  reason 
whereof  &c.. 

This  count  is  in  the  form  in  which  the  declaration  ought  to 
be  conceived,  in  real  transactions. 

The  fifth  count,  upon  which  the  Flaintifis  had  judgment^ 
states  the  bill  drawn  as  before,  payable  to  the  bearer  thereof;, 
that  the  Plaintiff  before  any  payment  made,,  became  and  were 
the  bearers  and  owners  thereof;  of  which  premises  the  De«  . 
fendants  had  notice :  that  the  bill  was  presented  for  acceptance^ 
and  accepted.     By  reason  whereof^  &c. 

The  sixth  count  states  the  special  matter  ratione  cufus  tho 
bill  became  payable  to  bearer.  It  states  the  bill  drawn  and 
payable  as  in  the  first  count ;  then  the  Plaintiffs  aver  that  there 
was  no  such  person  as  John  White  the  supposed  payee,  but  that 
the  name  was  merely  fictitious;  by  reason  whereof  the  contenta. 
c^  the  bill  became  and  were  payable  to  the  bearer  thereof^  ac"^ 
cording  to  the  effisct  and  meaning  of  the  said  biU^  and  that  th6 
Plaintiffs  afterwards  became  the  bearers  and  proprietors  of  it  in 
due  form  of  law.  The  count  then  states  the  presenting  the  bill 
and  the  Defendant's  acceptance.     By  reason  whereof,  &c. 

The  seventh  count  is  a  mere  amplification  of  the  third,  stat^ 
ing  that  at  the  time  of  making  the  bill,  there  was  a  partnership 
or  house  of  certain  persons  using  trade,  as  well  in  the  name  and 
firm  of  Livesey^  Hargreave  and  Co.  as  the  name  and  firm  of 
John  White*  That  the  said  last  mentioned  persons  made  their 
bill  in  their  copartnership  name  and  fixm  of  JLivesey^  Har^ 
greave  and  Co.  payable  to  them  the  said  last  mentioned  co- 
partners by  the  name  of  Mr.  John  White  or  order :  and  that 
the  last  mentioned  copartners  by  an,  indorsement  in  writing, 
appointed  the  contents  of  the  bill  to  be  paid  to  the  Plaintiffs,  [  gQi  ] 
and  delivered  the  bill  so  indorsed  to  the  Plaintiffs.  The  pre- 
senting and  acceptance  are  then  stated,  by  reason  whereof^  &c. 

The 
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1791.         The  eighth,  ninth,  and  tenth  counts  are  for  money  had  and 

received,  money  paid,  laid  out  and  expended,  money  lent  and 

JoHKsox  advanced.   The  general  issue  i^  pleaded,  and  upon  the  trial  the 

ogpinst  jm^  gj^j  ^jjjg  special  verdict;  namely, 

Fector  <<  That  the  persons  trading  under  the  firm  otLivtseyj  Har^ 
greave  and  Co.  made  a  certain  instrument  in  writing,  the  tenor 
of  which  they  set  forth,  of  the  purport  and  effect  of  the  bill  of 
exchange  as  stated  in  the  first  count  That  at  the  time  of 
making  the  Said  instrument,  th^y  well  knew  that  no  such  per^ 
son  as  John  White  therein  named,  existed*  That  an  indorse- 
ment  was  made  by  them  upon  the  instrument,  purporting  to  be 
the  indorsement  of  John  White  named  therein,  and  to  be  sub- 
scribed with  his  hand  and  name,  and  to  require  the  kum  in  the 
instrument  contain^,  to  be  paid  to  them  or  their  order.  The 
indorsement  is  then  found  by  them,  in  the  name  of  GoodricA^ 
by  procuration  to  the  Plaintiffs,  and  that  the  instrumant  so  in- 
dorsed was  delivered  by  them  to  the  Plaintiffs  for  a  full  and 
valuable  consideration  in  money  paid  to  them  by  the  Plaintlffit^ 
and  that  the  Plaintiflb  then  and  there  became  and  are  the 
holders  of  the  said  instrument.  That  Chey  presented  it  for  ac- 
ceptance to  the  Defendants,  who  accepted  it  well  knowing  that 
no  such  person  as  John  WhitCf  in  the  said  instrument  named, 
existed ;  and  that  the  name  of  John  White  so  indorsed  thereon 
Was  not  the  hand'^writing  of  any  person  of  that  name*  That 
the  Defendants  at  the  time  of  making  and  accepting  the  said 
instrument,  had  not,  nor  had  at  any  time  since,  any  moncy» 
goods  or  eflects  whatsoever,  of  Ldvhey^  Hargreave  and  Co.  or 
of  the  Plaintiffs  in  their  hands,''  &c. 

Upon  this  record  three  questions  are  made;  the  hst  is  in 
substance,  Whether  this  special  verdict  will  sustain  any  one  of 
the  ten  counts  in  the  declaration,  except  the  fifth  ?  In  order  to 
narrow  this  question,  and  to  introduce  what  appears  to  me  to 
be  the  real  point,  it  may  be  proper  to  observe  in  this  place, 
that  five  of  the  ten  counts  in  the  declaration,  namely,  the  third, 
seventh)  eighth,  ninth,  and  tenth,  seem  to  be  laid  out  of  the 
case  by  the  special  verdict.  The  bill  is  not  made  payable  to 
Livesey,  Hargreave  and  Co.  by  the  name  otjohn  White^  which 
is  stated  in  the  third  count;  nor  is  it  made  payable  to  them  by 
the  medium  stated  in  the  seventh  count,  that  there  was  a  part* 
iiership  trading  in  both  firms ;  and  the  fact  found>  that  the  ac* 
ceptors  had  no  money  in  their  hands  either  of  the  drawers  op 

of 
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tji  the  Plaintiffs,  seems  to  exclude  the  three  last  coiihta.  As 
to  those  three  last  counts  it  is  to  be  observed,  in  uddition  to 
the  effect  of  the  Jinding  in  the  negative,  that  if  there  had  been 
no  such  negative  finding,  still  tiie  special  verdict  would  not 
have  supported  those  counts,  the  finding  amounting  at  best  to 
nothing  more  than  evidence  of  the  fact  of  money  had  and  re* 
ceived,  which,  according  to  the  rules  which  govern  the  applica* 
tion  of  special  verdicts  to  the  matters  in  issue,  is  always  deemed 
an  insufficient  finding.  I  have  said  that  I  object  to  the  three 
last  counts,  one  of  which  is  for  money  paid,  &c.  that  they  are 
not  found.  I  go  farther,  and  say  that  the  evidence  which  might 
have  supported  either  of  those  counts  is  not  found,  and  particu* 
larly  the  evidence  which  might  have  supported  the  count  for 
money  paid,  &c.  The  theory  of  a  bill  of  exchange  is,  that  the 
bill  is  an  assignment  to  the  payee  of  a  debt  due  from  the  ao^ 
ceptor  to  the  drawer,  and  that  acceptance  imports  that  the 
acceptor  is  a  debtor  to  the  drawer,  or  at  least  has  efiects  of  the 
drawer's  in  his  hands.  But  in  an  action  wherein  the  declara-* 
tion  is-  upon  the  bill  itself,  creating  a  duty  hy  the  custom  of  mer" 
chants,  this  is  all  out  of  the  case.  In  any  other  action  of  as* 
sumpsit  at  common  law  founded  upon  a  bill  of  exchange^  the 
bill  is  oiiered  as  evidence  only  of  the  duty.  It  has  been  ex* 
pressly  determined  {a)  that  a  general  indebitatus  assumpsit  will 
not  lie  upon  a  bill  of  exchange;  but  the  indebitatus  must  be  for 
some  duty,  such  as  money^lent,  &&  and  the  bill  is- offered  as 
evidence  of  that  duty  (6),    Now  when  it  is  offered  as  evidence 


(a)  1  Sulk.  125.  Hodges  V.  Stew- 
ard, 

(b)  [In  what  casea  the  holder  of  a 
bill  of  exchange  or  promissory  note 
can  give  it  in  evidence  under  the 
motley  counts,  appears  not  to  be  well 
settled.  It  seems  that  between  im- 
mediate parties  a  bill  or  note  is  evi- 
dence either  of  money  had  and  re- 
ceived bv  the  Defendant  to  the  use 
of  the  Plaintiff,  or  of  money  paid  or 
lent  by  the  Plaintiff  to  the  use  of 
the  Defendant.  Thus  an  acceptance 
importing  that  the  acceptor  is  a 
debtor  to  the  drawer  ^viae  tupra), 
the  drawer  mav  give  m  evidence  a 
bill  payable  to  nis  own  order  under 
the  count  for  money  had  and  re- 
ceived, in  an  action  against  the  ac- 
ceptor.     ThompMim  v.  Morgan,   3 


of 


Campb.  N.  P.  C.  lOl.  So  a  bOl  of 
exchange  is  prima  fade  evidence  of 
money  lent  by  the  payee  to  the 
drawer,  and  may  be  given  in  evidence 
under  the  money  counts  in  an  action 
by  the  former  against  the  latter. 
Bayley  on  SiStf  286,  4th  Edit.  So 
also  an  indorsement  is  prima  facie 
evidence  of  money  lent  by  the  In- 
dortee  to  the  indorser,  Und.  164. 

But  where  the  parties  are  not  im- 
mediate it  has  been  doubted  whether 
the  common  counts  can  be  resorted 
to.  It  is  indeed  sud  that  a  bill  is 
prima  facie  evidence  of  money  had 
and  received  by  the  acceptor  to  the 
<  use  of  the  holder.  Le  Sage  v.  John- 
tfon, Forrest,  23*  Bayley  on  BilU^  287, 
4th  Edit.  2  Phill.  £v.  30.  6th  Edit. 
So  also  of  money  had  and  received 

by 
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of  the  duty,  it  is  but  evidence;  and  any  of  the  presumptions 
which  the  writing  affords  may  be  contradicted  by  evidence,  and 
from  the  whole  of  the  evidence  the  jury  must  draw  the  conclu- 
sion of  fact  that  so  much  money  was  lent,  so  much  bad  and 
received,  &c«  The  presumptions  of  evidence  which  the  writ- 
ing affords,  have  no  application  to  the  assumpsit  for  money  paid 
by  the  payee  or  holder  of  a  bill  to  the  use  of  the  acceptor :  it 
must  be  a  very  special  case  which  will  support  such  an  assump* 
sit.  I  can  conceive  a  case,  in  which  an  acceptance  might  be 
evidence  of  money  paid  by  the  payee  to  the  use  of  the  acceptor* 
I  may  borrow  of  one  man  to  lend  to  another,  and  if  the  person 
of  whom  I  borrow  the  money  pays  it  by  my  order  into  the 
hands  of  him  to  whom  I  mean  to  lend  it,  this  might  be  a  ground 
upon  which  a  jury  might  find  that  the  money  was  paid  to  my 
use.  A  bill  of  exchange  may  be  the  medium^  by  which  I  the 
[-603  3  acceptor  borrow  the  amount  of  the  bill  of  the  payee  to  lend  to 
tjie  drawer ;  and  when  the  payee  with  the  privity  of  me  the  ac- 
ceptor, and  at  my  request,  pays  to  the  drawer  the  amount  of 
the  bill,  the  money  so  paid  may  be  said  to  be  paid  to  the  drawer 
to  the  use  of  me  the  acceptor.  But  upon  this  special  verdict^ 
neither  the  fact,  nor  the  evidence  of  the  fact  is  found*  The 
payee's  money  is  not  found  to  have  been  advanced  to  the  drawer 
at  the  request  of  the  acceptor,  with  his  privity,  or  with  any  sort 
of  communication  with  him.  No  man  will  deny  that  before  the 
acceptance  it  was  a  loan  to  the  drawer,  for  which  the  drawer 


by  the  drawer  to  the  use  of  the  holder, 
and  of  money  paid  by  the  holder  to 
the  use  of  the  drawer.  Bayley  on 
BUiif  886.  On  the  other  hand*  it  it 
contended  that  there  is  no  privity 
between  these  parties,  upon  which 
an  action  o£  mdebitatui  aaumprit  can 
be  maintained.  See  Cowley  v.  Ihm» 
kp,  7T.R.  571.  Ejcon  v.  Russeil, 
4  M.  &  S.  507.  Wayfutm  v.  Bend^ 
1  Campb.  N.  P.  C.  175.  BenneU  v. 
Farrel,  ibid.  1 30.  If  however  the  bill 
is  evidence  of  money  had  and  re» 
ceived  between  original  parties,  may 
not  the  transfer  of  the  bill  eariy  with 
it  all  the  rightrwhich  the  party  trans- 
ferring it  possessed?  Edie  v.  EoH 
India  Company,  1  W.  Bl.  299.  Where 
^.'is  indebted  to  B,  for  money  had 
and  received,  and  B,  to  C  in  the 
same  sum,  and  it  is  agjreed  amongst 
all  the  puties  that  A,  shall  pay  C, 
C.  may  maintiMn  attumptU  for  money 


had  and  received  against  if.  WUtan 
V.  Conplandf  5  B.  &  A.  SS8,  ontr,  p. 
839,  note.  Whv,  therefore,  may 
not  the  demand  for  money  had  and 
received  be  transferred  witn  the  bill 
according  to  the  custom  of  merchants, 
as  well  as  by  the  agreement  of  the 
parties? 

^  The  bill  or  note  is  only  primdfade 
evidence  of  money  had  and  received, 
and  therefore  if  it  appears  that  there 
have  been  no  other  transactions  be- 
tween the  parties,  as  if  the  Defendant 
has  signed  the  note  as  a  surety  only, 
it  cannot  be  given  in  evidence  under 
the  common  counts.  fVeUiV.Giriing, 
S  B.  Moore,  79. 

As  to  giving  promissory  notes  in 
evidence  under  the  monev  counts, 
see  Harris  v.  Huntbaek,  1  Burr.  37  5» 
Dinudale  v.  Laneheiter^  4  £sp.  N.P.GL 
801.] 

was 
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wto  debtor  to  the  payee.    The  mere  acceptance^  without  any     i79i« 

communication  of  the  circumstances  attending  that  loan,  could     

not  alter  the  nature  of  the  acceptor's  engagement,  nor  amount    Jobniok 
ta<a  ratification  of  any  thing  which  had  passed  between  the  J^^"***^ 
drawer  and  the  payee^  nor  charge  the  acceptor  beyond  the     Fsciok 
ordinary  effect  of  his  acceptance.  *"  ^'^'^ 

But  further,  ratification  supposes  something  which  may  be 
ratified ;  but  there  is  nothing  found  by  this  special  verdict  to 
have  passed  between  the  drawer  and  the  payee,  in  any  manner 
involving  the  acceptor,  or  which  the  acceptor  could  ratify.  We 
are  not  first  to  presume  a  transaction  between  the  drawer  and 
payee,  which  could  charge  the  acceptor,  and  then  make  his  ao* 
ceptance  a  ratification  of  that  transaction.  There  are  only  two 
^cts  stated  which  in  any  manner  concern  the  acceptor.  He 
had  no  effects  in  his  hands  of  the  drawer's,  and  he  knew  that 
the  payee  was  fictitious.  The  acceptance,  the  acceptor  having 
in  fact  no  effects  in  his  hands,  approaches  nearer  to  an  under« 
taking  for  the  debt  of  another  which  had  been  previously  con- 
tracted, that  to  any  other  species  of  contract  at  the  common 
law.  The  acceptor's  knowledge  that  the  payee  was  fictitious 
may  infect  the  contract  he  has  entered  into  with  fraud,  but  can- 
not alter  the  nature  c^  the  contract  itself.  I  remain  therefore 
of  opinion  that  the  three  last  counts,  which  are  general  indebi* 
tatus  assumpsit  for  duties,  cannot  be  supported  by  this  special 
verdict.  And  upon  the  discussion  of  the  question,  it  appears  to 
me  that  the  argument  is  more  conclusive  against  the  ninth  countf 
for  money  paid  to  the  use  of  the  acceptor,  than  against  the  others. 

The  fourth  count,  which  is  in  the  common  form  of  declaring 
by  an  indorsee  of  an  inland  bill  of  exchange  against  the  ac* 
ceptor,  and  supposing  the  original  payee  to  have  indorsed  im- 
mediately to  him,  striking  out  the  intermediate  indorsements, 
must  also  be  laid  out  of  the  case,  because  in  the  first  place  there 
is  an  intermediate  indorsement  found,, and  in  the  next  place  [604  ] 
it  is  found,  that  the  original  payee  did  not  indorse  to  any  body^ 

The  general  question  upon  the  matter  found  in  the  special 
verdict,  wil)  then  be  reduced  to  the  question.  Whether  the 
matter  of  the  special  verdict  will  support  any  one  of  the  four 
remaining  counts,  {piz.)  the  first,  second,  fifth,  or  sixth? 

There  is  a  preliminary  question,  viz.  <<  Whether  the  making 
pf  the  instrument  declared  upon,  appears  upon  the  special  ver- 
dict to  be  so  criminal  that  the  policy  of  the  law  will  not  suffer 

an 
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179h     an  action  to  be  founded  upon  such  instrument?*'  which  will  b^ 
^ ^  disposed  of  by  observin&r,  that  (although  the  transaction  stated 

Gibson  and    .     f;  .  •[  ,.  ,    ®  *     u       r  •     •      i        * 

Johnson     in  the  special  verdict  appears  to  be  of  a  very  criminal  nature^ 
MminAnd  perhaps  sufficient  to  have  warranted  a  charge  of  forgery  against 

FcTTom  both  the  drawers  and  acceptors  of  this  bill,  and  also  to  have 
warranted  the  finding  of  all  that  is  necessary  to  constitute  the 
crime  of  forgery,  in  both)  the  crime  does  not  appear  upon  this 
special  verdict  so  constituted.  There  is  no  fraudulent  inten* 
tion  found,  which  is  of  the  essence  of  the  crime ;  consequently, 
the  question  whether  the  policy  of  the  law  would  sufiPer  an  ac-> 
tion  to  be  founded  upon  the  crime,  does  not  arise.  Upon  this 
question  there  is  no  difference  of  opinion,  and  therefore  I  for- 
bear troubling  the  House  with  any  particular  discussion  of  it ; 
ftnd  I  return  to  the  question,  Whether  the  special  verdict  will 
support  any,  and  which  of  the  four  counts  before  enumerated, 
1^.  the  first,  second,  fifth,  or  sixth,  which  will  include  all  that 
remains  to  be  answered  of  the  second  and  third  questions  pro* 
posed  to  the  Judges* 

And  upon  the  first  view  of  the  case,  and'^comparing  the  fiicts 
Stated  in  the  special  verdict  with  the  state  of  the  Plainti^  case 
in  his  ^rst  count,  they  tally  so  exactly,  that  I  am  obliged  to 
Acknowledge  that  the  matter  in  the  special  verdict  is  a  direct 
proof  of  the  fact  stated  in  this  count:  and  one  might  have  ex<^ 
pected)  that  the  Plaintiff  would  have  had  judgment  upon  that 
count  in  his  fiivour,  if  on  any.  I  agree  likewise  that  the  special 
verdict  finds  all  the  material  facts,  upon  which  the  second  and 
sixth  counts  proceed.  It  is  a  mere  conclusion  of  law  from  the 
facts,  that  in  the  first  and  second  counts,  by  reason  qf  the  pre^ 
miseSf  the  acceptor  became  liable  to  pay  the  contents  of  the  bill  t^ 
the  Plainti£b ;  and  in  the  sixth  count,  that  by  reason  of  there 
being  no  such  person  as  John  White,  the  contents  of  the  bill  be^ 
eame  payable  to  the  bearer.  The  real  question  therefore  with 
regard  to  those  three  counts  is,  not  whether  the  facts  found 

[  605  ]  will  sustain  them,  but  whether  the  counts  themselves  are  suffi- 
cient in  law  to  maintain  the  Plaintiffs'  action  ?  Why  was  not 
the  judgment  taken  upon  one  or  the  other  of  these  three  counts  ? 
I  can  imagine  but  one  reason,  namely,  that  the  Plaintiffs  did 
not  dare  to  risk  their  judgment  upon  either  of  them,  supposing 
that  they  entered  up  the  judgment  at  their  peril;  or  if  it  was 
the  deliberate  actof  the  Court,  that  the  Court  were  of  opinion 
that  neither  of  those  three  counts  could  be  sustained  in  point 

of 
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of  law.    I  do  humbly  conceive^  that  they  cannot  be  sustained      1791* 
in  point  of  IaW|  and  that  this  will  be  material  to  the  argument  ^  . 

upon  the  second  question  yhich  applies  to  the  fifth  count)  I    J^kmsom 
may  say  decisive  of  it.     For  if  it  be  not  a  just  conclusion  of  iifSiaiuid 
law  in  the  sixth  count,  that  by  reason  of  the  bill  being  made  1  ?^^^ 
payable  to  a  fictitious  payee,  the  contents  of  the  bill  became 
payable  to  the  bearer,  I  apprehend  it  will  be  extremely  diffi* 
eult  to  find  any  other  ground  in  law,  upon  whi^h  the  bill  men« 
doned  in  the  fifth  count  can  be  deemed  in  law  a  bill  payable  toj 
bearer:  and  I  need  not  observe  that  the  Plaintifis Jiave  nothinj 
but  a  conclusion  of  law  to  rely  upon,  ft>r  maintaining  this  fifth 
count;  the^mere  fact  found  by  the  special  verdict  being  ia 
direct  opposition  to  the  fact  stated  in  the  fifth  count. 

I  shall  make  a  few  introductory  observations,  which  I  appre- 
hend will  apply  to  all  these  counts.  And  first  I  observe,  that 
the  questions  which  arise  upon  this  record  are  questions  which 
relate  to  the  Plaintiff's  declaration,  aud  not  to  the  Defendant^g 
plea ;  to  the  Plaintiff's  title  to  sue,  and  not  to  the  defence  set 
up  against  that  title.  I  presume  it  must  be  admitted  to  me,  that 
a  Plaintiff  who  sues  upon  a  bill  of  exchange  must  shew  a  title 
to  sue  upon  it,  in  Uie  same  manner  as  every  other  Plaintiff 
must  shew  a  sufiicient  title  to  enable  him  to  maintain  the  action 
which  he  brings.  Bills  of  exchange  being  of  several  kinds,  the 
title  to  sue  upon  any  one  bill  of  exchange  in  particular,  will 
depend  upon  what  kind  of  bill  it  is,  and  whether  the  holder 
claims  title  to  it  as  the  original  payee,  or  al  deriving  from  the 
original  payee,  or  ft*om  the  drawer,  in  the  case  of  a  bill  drawn 
payable  to  the  drawer^s  own  order,  who  is  in  the  nature  of  an 
original  payee.  The  title  of  an  original  payee  is  immediate, 
and  apparent  on  the  face  of  the  bill.  The  derivativcl  title  is  a 
(itle  by  assignment,  a  title  which  the  common  law  does  not  a<y 
knowledge,  but  which  exists  only  by  the  custom  of  merchants. 
jls  it  is  by  force  of  the  custom  of  merchants,  that  a  bill  of  ex« 
change  is  assignable  at  all,  of  necessity  the  custom  must  direct  £  606  ] 
how  it  shall  be  assigned ;  and  in  respect  to  bills  payable  to 
order,  the  custom  has  directed  that  the  assignment  should  be 
made  by  a  writing  on  the  bill  called  an  indorsement,  appointing 
the  contents  of  that  bill  to  be  paid  to  some  third  person ;  and 
in  respect  of  bills  drawn  payable  to  bearer,  that  the  assignment 
should  be  constituted  by  delivery  only.  This  is  simple  and 
obvious;  every  man  who  can  read  can  discover  whether  the 

.  «  holder 
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1791.  holder  of  a  bill  daims  to  be  the  assignee  of  it  as  indorsee^  or 
as  bearer.  If  it  should  be  questioned  whether  a  bill  payable  ta 
bearer  passes  by  assignment,  or  whether  every  bearer  is  not  aa 
original  payee,  as  being  within  the  description  in  the  bill  itself 
of  the  original  payee,  it  does  not  appear  to  me  to  be  necessary^ 
to  this  argument  that  this  question  should  be  decided.  I  am 
content  that  it  should  be  taken  either  way.  In  either  case  the 
title  of  a  bearer  is  self-evident,  the  title  of  an  indorsee  appears* 
by  the  indorsement  itself,  the  truth  of  which  is  guaranteed  by 
the  highest  penal  sanctions.  Every  thing  which  is  necessary 
to  be  known,  in  order  that  it  may  be  seen  whether  a  writing  ia 
a  bill  of  exchange,  and  as  such  by  the  custom  of  merchants 
partakes  of  the  nature  of  a  specialty,  and  creates  a  debt  or  duty 
by  its  own  proper  forces  whether  by  the  same  custom  it  be  as- 
signable, and  how  it  shall  be  assigned,  and  whether  k  has  ia 
fact  been  assigned  agreeable  to  the  custom,  appears  at  once  by 
the  bare  inspection  of  the  writing;  with  the  circumstance,  in 
the  case  of  a  bill  payable  to  bearer,  of  that  bill  being  in  the 
possession  of  him  who  claims  title  to  it.  The  wit  of  man  can- 
not devise  any  thing  better  calculated  for  circulation.  The 
value  of  the  writing,  the  assignable  quality  of  it,  and  the  par«> 
ticular  mode  of  assigning  it,  are  created  and  determined  in  the 
original  frame  and  constitution  of  the  instrument  itself;  and 
the  party  to  whom  such  a  bill  of  exchange  is  tendered  has  only 
to  read  it,  need  look  no  further,  and  has  nothing  to  do  with  any 
private  history  that  may  belong  to  it  (a).  The  policy  which  in^ 
troduced  this  simple  instrument  demands  that  the  simplicity  of 
it  should  be  protected,  and  that  it  never  should  be  entangled  in 
the  infinitely  complicated  transactions  of  particular  individuals» 
into  whose  bands  it  may  hiq>pen  to  come.  Hitherto  that  policy 
has  prevailed.  We  shall  all  agree,  that  if  a  man  claims  to  be 
entitled  to  a  bill  of  exchange  drawn  payable  to  a  real  payee  or 
order^  and  has  not  an  indorsement  by  the  payees  he  cannot 
count  upon  it  as  upon  a  bill  of  exchange,  diough  he  should 
have  paid  to  that  payee  the  full  value  of  it,  and  though  it  were 
[  607  ]  bargained,  sold,  assigned  and  conveyed  to  him,  by  every  fona 
of  conveyance  which  courts  of  law  and  equity  in  this  country 
have  recognized.  This  policy  has  lately  prevailed  so  autbori-^ 
tatively*  that  two  juries  under  the  direction  of  a  noble  and 

(a)  [This  propocition  appears  to  be  too  broadly  stetecL   See  (rttTv.  CVMfi; 

9  B.  &  C.  466.] 

learned 
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leai^ed  judge  have  established^  as  far  as  their  verdict  could      1791* 
establish,  a  title  by  indorsement  from  one  of  ihe  name  of  the  OmoiTind 
payeef  who  was  md  the  real  pm/ee  in  whose  favour  the  bill  was    Johnsok 
drawn,  but  into  the  hands  of  whom  the  bill  fell  by  some  acci-  Mmnand 
dent  or  negligence  in  the  drawer  (a).    Possibly,  as  names  are    .^^*' 
but  designations  of  persops,  and  that  bill  was  in  fact  not  made 
payable  to  that  person,  these  verdicts  may  not  be  acquiesced  in, 
and  the  question  as  to  that  indorsement  may  be  considered  as 
not  finally  settled.  While  I  am  speaking  I  hear  from  authority 
that  the  question  is  not  finally  settled^  for  that  the  last  verdict^ 
which  I  had  understood  to  be  general,  is  a  special  verdict ;  but 
the  very  question  is  an  illustration  of  the  proposition  that  a  /  f 
bill  of  exchange  is  what  it  imports  to  be  upon  the  face  of  it*  / 1    k::!^' 
The  Plaindfis  in  this  cause  have  taken  upon  themselves  to  1 1 
<:ount,  in  that  part  of  their  declaration  which  I  am  now  exa- 
mining, upon  a  hill  of  exchange^  and  to  state  a  title  to  that  bill 
by  assignment*    In  their  fourth  count  th^  state  a  strict  title  to 
it  by  indorsement  from  John  White  the  nominal  payee* '  The 
qpecial  verdict  has  found  the  writing  upon  which  the  question 
arises,  to  be  an  instrument  in  writing  purporting  to  be  a  bill  of 
exchange,  drawn  payable  to  Mr.  John  White  or  order ;  but  the 
special  verdict  has  directly  negatived  the  supposed  indorsement 
by  John  White,  and  I  think  we  all  agree  that  upon  the  fiu;t  the 
Plaintifls  have  failed  to  make  out  that  title.  If  my  introductory  f  / 
observations  are  well  founded,  it  should  seem  that  the  Plaintifi  ; ; 
can  make  no  other  title  to  a  bill  of  exchange  so  constituted,  [ 
At  the  common  law  it  was  not  assignable  at  all;  it  is  assignable  i 
by  the  custom,  of  merchants  only;  and  the  custom  of  merchant^!/ 
directs  that  the  assignment  should  be  by  indorsement  from  the  ^ 
person  to  whom  it  is  drawn  payable;  and  I  have  supposed  it 
to  be  agreed,  that  if  the  payee  were  a  real  person,  it  could  by 
DO  possibility  be  transferred  in  any  other  manner.    But  the 
Plaintiffs  have  stated  a  title  of  a  different  kind  in  their  first  and 
second  counts,  adapted  to  the  truth  of  the  case  as  it  stands 
established  by  this  special  verdict*     They  agree  that  this  bill 
was  drawn  payable  to  John  White  or  order,  but  they  say  the 
name  John  White  is  a  fictitious  name,  and  his  indorsement  con-» 
sequently  fictitious ;  that  this  was  known  to  the  acceptors  when 

(a)  Vide  Mead  v.  Young,  4  Tenn     von,  that  as  the  indonement  was  a 
Rq>.  B.  R«  S8.  [Where  the  Court  held,     torgery  it  conferred  no  title.] 
contrary  tq  the  opinion  of  LordiT^ii^ 

they 
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179L     they  accepted,  that  they,  the  Plaintifll,  received  the  bill  froni 

Zj^  the  drawer  with  his  indorsement  upon  it  by  procuration ;  and 

JouKaow  by  reason  of  all  this  they  insist,  that  though  they  have  no  in* 
MraRuid  dorsement  from  John  White,  yet  that  according  to^^  usa^and 
Vmcfox  custom  (^ merchants  the  acceptors  became  liable  to  pay  the  ^loe 
of  the  bill  to  them.  Where  the  traces  are  to  be  found  of  the 
usage  and  custom  of  merchants  applying  to  such  a  jCase,  I  hav^ 
not  yet  discovered.  This  conclusion  is  a  conclusion  of  the  law 
merchant,  or  it  is  nothing.  How  is  it  to  be  deduced?  Surely 
no  logician  would  draw  such  a  conclusion  from  such  premises 
so  stated.  If  it  be  the  arbitrary  rule  of  positive  laW  governing 
a  case  so  stated^  I  ask  where  is  that  rule  to  be  found?  If  no 
such  rule  is  to  be  found  expressly  laid  down  in  the  law  mer* 
chant,  is  it  to  be  collected  by  inference  from  any  of  the  known 
rules  of  that  law?  Is  it  not  a  monstrous  absurdity  to  suppose 
that  the  usage  and  custom  of  merchants  can  have  any  thing  to 
do  with  a  case  which  upon  the  bare  state  of  it  is  only  fit  for  the 
Old  Bailey  to  give  the  rule  upon?  What  is  the  proposition  of 
the  Plaintifls,  reduced  to  the  fewest  words  possible?  **  We  are 
^  not  the  assignees  of  this  bill  of  exchange  by  the  indorsement 
^  of  the  payee,  it  is  impossible  we  should  be,  because  in  truth 
<<  there  was  no  payee  in  existence;  therefore  according  to  the 
^  usage  and  custom  of  merchants  we  are  entitled.**  Whereas 
the  conclusioq  which  the  custom  makes,  must  be,  <*  therefore 
^<  you  are  not  entitled.''  The  common  law  must  say  the  same 
thing.  It  most  say^  ^  it  is  only  by  force  of  the  custom  of  mer- 
<^  chants  liiat  this  chose  in  action  can  be  claimed  by  an  assignee^ 
*^  joa  have  not  made  yourselves  assignees  according  to  the  cus- 
^  torn  of  merchants,  therefore  the  common  law  cannot  recog- 
^  nize  your  title."  These  Plaintift,  instead  of  shewing  them- 
selves assignees  according  to  the  cu$tom,  have  confessed  that 
they  are  not  such  assignees,  and  in  doing  this  they  have  fur- 
nished another  argument  against  their  title,  to  which  I  could 
never  find  an  answer,  viz.  that  this  supposed  bill  of  exchange 
was  in  Its  original  conception  a  mere  nullity^  a  piece  of  waste 
paper,  upon  which  the  custom  of  merchants  never  attached,  in 
whioh  no  man  ever  had  an  interest,  and  iA  which,  consequently, 
no  interest  could  be  transferred  under  any  pretence  of  indorse- 
ment by  any  body,,  or  by  delivery  of  possession,  or  in  any  other 
Inanner  whatsoever.  This  argument  may  require  a  little  more 
examination  and  discussion.     I  will  go  by  sCeps^    If  I  put  in 

writing 
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imting  these  words,  '*  I  promise  to  pay  500L  on  demand,  vnloe     1791. 
**  received",  without  saying  to  whom,  it  is  *  waste  paper.    If  I  ^  , 

direct  another  to  pay  500/.  at  some  day  after  date  for  valne  te-    JoHNtoK 
ceived,  and  not  say  to  whom,  it  is  waste  paper.     Will  it  mend   ^sSmtf4 
the  matter  if  I  say  <^  I  promise  to  pay  500/."  or  if  I  direct  an*     ,Fxcto» 
other  ^*  to  pay  5002.  to  the  pump  at  Aldgate"?     I  use  that  tuI*  .*^  Jj^  ^ 
gar  expression  because  it  has  been  used,  and  because  it  forcibly 
expresses  the  idea  I  wisli  to  convey;  what  is  a  Jktiiious  pm^     I 
but  the  pump  at  AUgate?   If  I  add,  ^  or  order  *\  what  diJFerence   J 
does  it  make?    If  I  add,  **  or  bearer'\  there  is  a  very  sensible  J 
difference.    There  may  be  a  bearer,  but  in  the  nature  of  things  / 
there  can  be  no  order.  The  bill  therefore  cannot  be  transmitted  ( 
by  order:  the  fictitious  payee  can  no  more  order  than  tlie  pump 
at  AUgate  can  order*    Such  a  bill  then  is  a  mere  nullity  in  it$ 
original  conception,  and  must  ever  remain  a  mere  nullity.  It  is 
impossible  ever  to  animate  It,  or  give  it  motion  or  transmissibi- 
lity.     The  drawers  of  this  declaration  saw  these  diflSculties  in 
the  title  of  the  Plaintiflb  claiming  to  sue  on  a  bill  of  exchange 
payable  to  John  fVhite^  a  fictitious  payee,  or  order;  and  therefiira 
in  the  fifth  and  sixth  counts  they  made  a  bold  attempt  to  rnanu* 
&cture  the  bill  anew.  But  they  seem  not  to  have  made  the  best 
use  of  their  materials.     If  th^  had  declared  upon  a  IhII  drawn 
by  Liveset/  and  Co.  (the  indorsers  by  procuration)  payable  to 
the  Plaintiffs  or  their  order,  th^  might  have  alleged  that  ouv 
books  say  that  every  indorsement  is  a  new  bill ;  and  if  that  be 
so,  this  bill  is  a  new  bill,  wherein  the  indorsers  are  drawers  and 
the  indorsees  the  payees  (a).    But  they  have  not  chosen  to  take 
this  ground*    In  the  fifth  count  they  say  simply,  that  the  bill 
was  drawn  payable  to  bearer  t  in  the  sixth,  they  say,  that  the 
bill  was  drawn  payable  to  Mr.  Jchn  White  or  order^  but  that  the 
payee  was  fictitious,  and  therefore  the  contents  of  the  bill  became 
payable  to  the  bearer,  according  to  the^f^ect  and  meaning  of 
it.    This  last  statement  has  the  merit,  at  least,  of  being  very 
distinct ;  and  though  if  determines  the  construction  of  the  bill 
by  a  fiu:t  dehors  the  bilt  (for  it  cannpt  appear  on  the  fiice  of  the 
bill  itself  that  the  payee  is  fictitious),  it  is  a  fact  existing  at  tlM 
moment  when  the  bill  was  fabricated ;  whereas  in  arguing  the 
special  verdict  as  iq^plied  to  the  fifth  count,  to  shew  that  this  bill, 
though  purporting  to  be  dr^wn  payable  to  order,  was,  in  the 
^e  of  the  law  merdumt,  a  bill  payable  to  bearer,  it  becomes  a 

(a)  {Vi4«  6^Miy.irf«fi/^,<pofl.t9l»n»pp.  ie7.tS8>]       ^-      ■    * 

i    ..  ;  very 
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1791*     ▼^ly  complex  case.    The  subsequent  indorsement  in  the  name 

"     of  John  White^  the  indorsement  by  procuration  from  Uotuy^ 

joBwaoN     Hargreave  and  Co.,  and  the  acceptors'  knowledge  of  the  cir« 
M^^R^d   cumstances,  are  all  called  in  to  assist  in  the  demonstration  that 
FccTo»     this  *is  a  bill  payable  to  bearer.    With  the  drawers  of  this  de- 
t'^irTTi  ^^^^^^^'^  ^  ^^  ^^  issue,  with  respect  to  the  sixth  count,  upon  a 
'-  ^  very  short  point.    They  say  that  a  bill  drawn  to  a  fictitious 

payee  is  a  bill  payable  to  bearer,  according  to  the  effect  and 
meaning  of  it :  I  say  that  such  a  bill  is  a  mere  nullity.  To  my 
apprehension  it  is  not  a  very  sound  argument  that  it  must  be 
payable  to  bearer  because  it  cannot  be  payable  in  any  other 
manner.  I  observe  that  it  is  not  even  stated  in  the  sixth  county 
that  by  reason  of  the  payee  beiiig  fictitious  the  bill  became 
payable  to  bearer  according  to  the  usage  and  custom  of  merchants g 
but  the  words,  **  according  to  the  effect  and  meaning  of  the  biU^f 
are  substituted  in  the  room  of  those  other  words.  Upon  what 
authority  was  it  said  that  such  was  the  effect  and  meaning  of 
this  bill?  It  is  directly  contrary  to  the  purport  of  it.  If  the 
intention  of  the  drawers,  the  acceptors,  or  the  Plaintifi  them*^ 
selves,  will  assist  us  to  find  out  the  intent,  which  the  purport  of 
the  bill  is  to  be  supposed  not  to  have  suflSciently  conveyed,  they 
all  consider  this  bill  as  a  bill  not  payable  to  bearer,  but  as  a  bill 
to  pass  by  indorsement  in  strict  conformity  to  its  purport;  and 
there  are  in  fact  indorsements  upon  it  Where  then  is  the  ao-t 
thority  for  the  averment,  that  it  was  according  to  the  effect  and 
meaning  of  this  bill  that  the  contents  should  become  payable  to 
bearer  ?  Is  there  any  better  proof  of  this  averment,  than  it  must 
be  so  because  it  could  not  be  payable  to  order? 

Thus  far  I  have  considered  this  bill  simply  as  a  bill  drawn  to 
a  fictitious  person  or  order,  without  more,  with  a  view  to  the 
allegations  in  the  sixth  count*  If  we  go  a  step  further,  we  get 
into  the  particular  circumstances  stated  in  the  special  verdict, 
and  the  general  proposition  in  the  sixth  count  is  then  aban- 
doned. I  am  now  to  enter  upon  a  discussion  of  those  circum- 
stances. In  examining  the  argument  upon  the  particular  cir- 
cumstances of  the  case  of  these  Plaintifis,  as  stated  in  the  special 
verdict,  with  a  view  to  the  application  of  them  to  any  of  the 
counts,  and  particularly  to  the  fifUi  count,  to  which  they  have 
been  supposed  capable  of  being  applied,  I  confess  I  have  great 
difficulties  to  encounter.  Transactions  are  stated  which  arose 
subsequent  to  the  making  of  the  biU :  how  they  can  affect  the 

construction 
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ooBstruction  of  the  instrument  at  all,  what  the  chain  of  reasoning     1 791. 

is,  how  they  conclude  to  make  a  bill,  drawn  payable  to  John  White     

or  order,  a  bill  payable  to  bearer  rather  than  a  bond,.!  confess  Johnson 
myself  absolutely  at  a  loss  to  comprehend.  The  sixth  count  -^^^^^^ 
supposes  this  metamorphosis  to  have  been  the  immediate  effect  Fxctoh 
of  the  payee  being  fictitious ;  then  this  was  a  bill  payable  to 
bearer  before  the  delivery  of  it  to  the  Plaintiffs,  before  the  ac-  [  611  ] 
ceptance,  and  before  the  false  indorsement  of  the  name  of  John 
White,  and  the  real  indorsement  of  the  drawers  by  procuration; 
then  an  honest  acceptor,  who  did  not  know  the  fact  of  the  payee 
being  fictitious,  became  bound  to  pay  this  bill  to  any  man  who 
brought  it,  without  an  indorsement.  Is  an  honest  acceptor  to 
be  put  into  that  predicament?  When  he  requires  an  indorse-j 
ment  as  the  title  of  the  holder  to  demand  payment  of  him, 
agreeable  to  the  purport  of  the  bill,  is' he  to  be  answered  with 
an  action  and  a  recovery  against  him  by  the  bearer,  upon  proof 
made  at  the  trial  of  a  fact  (of  which  he  knew  nothing)  that  the 
payee  was  fictitious,  by  reason  whereof,  according  to  the  effect 
and  meaning  of  the  bill,  the  contents  became  payable  to  the 
bearer?  This  surely  is  too  strong  to  be  insisted  upon  (a).  Tlie  j 
sixth  count  must  therefore  be  abandoned,  and  the  knowledge  of 
the  acceptor  must  be  taken  in  aid  to  eke  out  this  extraordinary 
proposition.  The  fact,  as  it  is  stated  in  the  special  verdict,  is, 
that  the  acceptors  at  the  time  of  their  acceptance  knew  that  the 
payee  was  fictitious.  The  argument  which  is  built  upon  this 
fact,  if  I  understand  it,  is  argumentum  ad  hominem,  that  he  shall 
never  be  permitted  to  defend  himself  by  alleging  that  the  payee 
was  fictitious,  and  therefore  that  the  Plaintiffs  have  no  titk. 
The  argument  is  pushed  one  step  further,  it  is  said,  as  against 
him  it  shall  be  a  bill  payable  to  bearer.  We  have  legal  princi- 
ples which  govern  the  argumentum  ad  hominems  as  far  as  they 
will  lead  me  I  am  content  to  follow  them ;  but  I  dare  not  go 
further.  I  am  ready  to  admit  that  beyond  the  strict  legal  estop- 
pels by  deed  and  in  pais,  we  have  received  into  the  law  of  Eng^ 
land  a  sort  of  moral  estoppel.  We  say,  no  man  shall  be  heard 
to  allege  his  own  crime  or  turpitude  in  his  defence*  And  in 
that  sense  I  agree  that  no  man  shall  take  advantage  of  his  own 
fraud,  and  he  shall  not  set  up  his  own  fraud  by  way  of  defence. 
But  a  Plaintiff  must  always  recover  upon  his  own  strength.. 
He  must  state  and  he  must  prove  a  case,  which  is  primd  fade 

(a)  [Ace  Bennett  v.  Fameli,  i  Camp.  N.  P.  C.  130.  ISO.  c] 
VOL.  I.  u  u  sufficient. 
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1791.     sufficient.     When  that  is  done,  a  Defendant  shall  not  setup  his 
own  fraud  by  way  of  answer  and  defence.     As   against  him, 
the  Plaintiffs*  case,  though  defective  if  the  whole  truth  coold 
come  out,  shall  prevail.     That  this  is  the  rule  of  law  which  go- 
verns legal  estoppels,  will  appear  by  a  reference  to  two  cases  re- 
ported by  Lord  Raymond^  Hefiniiage  v.  Jenkins%  1  Lord  Baym. 
729'    Palmer  v.  Ekins^  2  Lord  Raym,  1 550.     In  the  last.  Lord 
Raymond  says  in  giving  the  judgment  of  the  court,    **  There 
[  612  ]    "  upon  the  very  face  of  the  declaration  it  appeared  to  the  c(mrt 
"  that  the  lease  from  the  Defendant  was  only  a  lease  by  estop- 
'*  pel,  and  nothing  of  an  interest  could  pass  thereby,  and  con- 
*^  sequently  nothing  could  pass  by  the  assignment  to  the  Plain- 
tiff*; but  here^  upon  the  face  of  this  declaration^  a  good  title 
appears  in  the  Plaintiff;  and  that  being  so,  the  declaration 
^^  itself  is  goody  and  the  Defendant  by  her  plea  pleads  a  fact, 
*^  which  by  her  indenture  she  is  estopped  from  pleading,  which 
**  makes  the  plea  ill."     As  to  the  moral  estoppel,  I  will  cite  the 
concluding  words   of  a  judgment  {a)  pronounced  against  a 
Plaintiff*  by  a  noble  and  learned  judge  in  the  name  of  the  whole 
Court  of  King's  Bench.     "  The  defence  which  is  made  is  of  a 
'*  most  unrighteotis  and  unconscientious  nature^  but,  unfortunately 
*'  for  the  Plaintiff^,  the  mode  which  she  has  taken  to  enforce  her 
**  demand  cannot  be  supported^  and  consequently  there  must  be 
♦'judgment  for  the  Defendant."     The  noble  and  learned  Lord 
was  perfectly  correct  when  he  delivered  this  opinion.     Where 
the  Plaintiff*  himself  cannot  shew  a  primd  facie  case,  the  De- 
fendant is  not   driven   to  plead  any  thing;  he   demands  the 
judgment  of  the  Court  upon  the  Plaintiff''s  own  case.     A  De- 
fendant may  be  estopped  to  plead,  but  was  it  ever  seen  in  our 
law  that  a  Defendant  was  estopped  to  demur?     As  to  some  of 
the  counts  in  this  declaration,  and  among  them  the  sixth,  we 
are  in  effect  now  arg&ing  a  demurrer  to  the  declaration,     l^th 
respect  to  such  of  the  counts  as  are  to  be  maintained  by  the 
facts  in  the  special  verdict,  and  among  them  the  fifth,  I  agr^ 
with  Mr.  Justice  Heath,  that  those  facts,  which  in  the  shape  of 
allegation  or  averment  upon  record  would  make  a  count  iU 
upon  demurrer,  must  have  the  same  eff*ect  in  evidence  when 
proved ;  and  it  is  to  be  observed,  that  the  facts  which  destroy 
the  RaintifTs .  title  to  put  this  bill  in  suit,  this  leading  fact  in 
particular,  *<  that  the  payee  was  fictitious,"  are  fenad  by  a 

(a)  s  Term  Rep.  B.  R.  4a3w 
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jury,  and  a  jury  are  never  estopped  to  find  the  truth  of  a  matter      179  !• 
in  paisj  even  in  cases  where  a  Defendant  would  be  estopped  to  Qj'^^'^ad 
plead  it.  Jonitoit 

The  argument  in  favour  of  the  Plaintifis,  founded  upon  the  M^imaod 
knowledge  of  the  acceptors,  divides  itself  into  two  branches.    ,J^?®* 
l8t.  The  Defendants  shall  not  set  up  the  fictitious  payee  by  way 
of  defence    (which  I  agree  to  be  a  fair  argument,  and  only 
dispute  the  application  of  it).     Sdly.  That  as  against  them,  the 
bill  shall  be  taken  as  a  bill  payable  to  bearer.   This  I  controvert ; 
I  say  unless  it  can  be  proved  that  it  is  a  bill  payable  tu  bearer 
against  all  the  worlds  it  never  can  be  shewn  to  be  a  bill  payable 
to  bearer  against  them.     Let  the  DefendantsMcnowledge  eyij    [  613  3 
jence  every  thiny  it_c«n  pv"***"^^;  »"fi>«'  fr^m  if  oi?<>ry  thing  yoi^ 
_can  infer;  you  cannot^jnfer  from  it^jior  will  j^^^  that  the\ 

bill  is  a  bond.  No  more  can  you  infer,  no  more  will  it  evidence  < 
that  a  bill  payable  to,  order  is  abill  payable  ,J;i:>..bearermTEis  is  j 
absolutely  turning  one  thing  into  another,  instead  of  making  } 
reasonable  intendments  and  inferences  from  premises  which 
fairly  warrant  them.  It  is  also  to  be  observed,  that  we  are  not 
now  directing  juries  what  inferences  of  fact  they  ought  to  make 
from  the  facts  in  evidence  before  them,  where  there  will  be  a 
certain  latitude  which  an  honest  indignation,  in  a  case  of  great 
fraud,  may  sometimes  enlarge  to  its  utmost  verge.  But  we  are 
applying  rules  of  law  to  a  precise  state  of  facts  in  a  special  ver- 
dict, where  no  latitude  at  all  can  be  admitted.  I  said  that  the 
first  branch  of  this  argument  was  inapplicable.  The  defect  in 
the  Plaintifis'  title  arises  upon  their  own  shewing  in  the  decla- 
ration, and  in  evidence.  Having  no  title,  they  are  obliged  to 
state,  in  the  place  of  title,  that  the  Defendant  has  been  party  to 
a  fraud  on  them,  by  which  they  have  been  robbed  of  their  title. 
Every  court  of  justice  may  and  ought  to  say  this  is  a  wrong, 
for  which  there  ought  to  be  redress.  But  what  court  can  say, 
that  by  reason  of  such  premises  the  Plaintiff  is  not  robbed  of 
his  title  but  has  a  title ;  or  if  they  are  obliged  to  admit  that  h^ 
is  robbed  of  the  title  for  which  he  bargained,  can  say,  **  true, 
but  we  will  make  another  for  him"  ?  This  is  what  is  here  in- 
sisted on,  and  this  is  what  I  cannot  comprehend.  I  trust  that  I 
have  a  proper  detestation  of  fraud,  but  I  conceive  that  it  Ivoald 
be  much  better  to  punish  fraud  when  we  meet  with  it  in  the 
direct  way,  either  criminally  or  by  the  action  ex  delicto^  than  to 
refine  too  much  in  order  to  correct  it  at  the  hazard  of  shaking 
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1791«     general  rules  and  disturbing  land-marks.     This  is  a  sort  of 
counterniining,  whicii  I  think  a  very  delicate  and  a  very  dan- 
gerous  operation.     I  have   not  Forgot  that  an  argument  has 
been  drawn  from  a  supposed  analogy  between  bills  of  exchange 
and  deeds,  to  prove  that  a  court  of  justice  ought  to  new-roould 
a  bill  of  exchange,  and  construe  a  bill  drawn  payable  to  order 
to  be  a  bill  payable  to  bearer,  tU  res  tnagts  valeai  qudm  pereat. 
I  discover  no  analogy  between  deeds  and  bills  of  exchange* 
Deeds  are  at  the  common  law,  they  have  their  operation  and 
their  construction  by  the  rules  of  the  common  law,  they  are 
contracts  of  a  more  solemn  nature  than  other  contracts ;   be- 
tween particular  parties,  respecting  particular  interests,  in  par- 
ticular  subjects.     Bills   of  exchange  are   instruments  taking 
[  614  ]    effect  by  the  custom  of  merchants,  intended  to  circulate  visible 
property  according  to  their  apparent  purport,  entirely  detached 
from,  and  independent  of  all  particular   interests,   particular 
subjects,  and   the   private   transactions   between    the   original 
parties  to  the  instrument.     And  I  think  I   may  fairly  argue 
from  the  different  nature,  of  the  instruments,    that  upon  the 
very  same  general  principles  which  have  disposed  the  common 
law  of  England  to  mould  deeds  by  construction,  so  as  to  effec- 
tuate the  hitent  of  the  parties,  ut  res  magis  vcUeat  qudm  pereat^ 
the  law  merchant  must  restrict  bills  of  exchange  to  the  precise 
mode  of  negotiation  determined  by  the  language  of  the  bills 
themselves,  without  regard  to  any  thing  dehors.     But  let  it  be 
supposed  for  the  sake  of  the  argument,  that  there  may  be  some 
analogy  between  deeds  and  bills  of  exchange;  I  ask  what  are 
the  instances   in  which  construction   and  interpretation   have 
taken  so  great  a  liberty  with  deeds  as  to  afford  an  argument  by 
analogy,  for  construing  in  this  case  a  bill  drawn  payable  to 
order,  to  be  a  bill  drawn  payable  to  bearer?     The  instances 
which  had  occurred  to  me  as  likely  to  be  insisted  upon,  do  in 
my  apprehension  afford  no  argument  in  support  of  this  position. 
A  deed  of  feoffment  upon  consideration  without  livery,  may 
enure  as  a  covenant  to  stand  seised  to  the  use  of  the  intended 
feoffee.     A  deed  importing  to  be  a  grant  by  two,  one  having  a 
present,  the  other  a  future  interest,  may  enure  as  the  grant  of 
the  former  and  the  confirmation   of  the  latter.     A   feoffment 
without  livery  operates  nothing  as  a  feoffment,  is  in  truth  no 
feoffment,  but  is  a  deed,  which  under  circumstances  may  operate 
as  a  covenant  to  stand  seised  to  uses;  why?  The  feoffor  has  by 
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the  deed  agreed  to  transfer  the  seisin  qnd  his  right  in  the  snb-      1791. 
lect  to  the  feoffee.     If  the  consideration  is  a  money  considern-  ^  , 

•'^  ^  ^  ,        ,  "^  Gibson  and 

tion,  or  a  consideration  of  blood,  which  is  more  valuable  than  Johnson 
money,  the  law  raises  out  of  the  contract  an  use  in  favour  of  M^Nrrand 
the  intended  feoffee.  The  seisin  which  remains  in  the  feoffor 
because  the  deed  is  insufficient  to  pass  it,  must  remain  in  him 
bound  by  the  use.  This  is  the  effect  of  the  feoffor's  own  agree- 
ment plainly  expressed  upon  the  face  of  this  deed.  His  agree- 
ment by  his  deed  U  in  law  a  covenant,  and  by  this  simple  pro- 
cess does  his  intended  feoffment  become,  in  construction  of  law, 
bis  covenant  to  stand  seised  to  uses.  It  is  a  construction  put 
upon  the  words  of  his  deed,  which  his  words  will  bear.  So  a 
deed  importing  a  grant  of  an  interest  by  two,  one  intitled  in 
possession,  the  other  in  reversion,  is  in  consideration  of  law 
the  grant  of  the  first,  and  the  confirmation  of  the  second;  [  6\5  ] 
why?  The  deed  imports  to  be  the  grant  of  a  present  estate  by 
both,  and  it  is  the  apparent  intent  of  both  that  the  grantee 
shall  have  the  estate  so  granted ;  but  the  deed  of  the  latter 
having  no  present  interest  to  operate  upon  as  a  grant,  nothing 
can  pass  by  it  as  a  grant.  But  this  party  has  a  future  interest  . 
in  the  subject,  out  of  which  he  may  make  good  to  the  grantee 
the  estate  granted  to  him  by  the  first  grantor.  This  is  to  be 
done  by  a  particular  species  of  conveyance,  called  a  confirma- 
tion. The  words  which  are  used  in  this  deed,  in  their  strict 
technical  sense  are  words  of  confirmation  as  much  as  they  are 
words  of  grant.  In  the  mouth  of  this  party  the  law  says  that 
they  are  words  of  confirmation,  and  shall  enure  as  words  of 
confirmation  in  order  to  give  effect  to  his  deed,  ut  regis  magis 
valeat  qudmpereat.  Here  again  the  construction  which  the  law 
puts  upon  the  words  of  the  deed,  is  a  construction  which  the 
words  will  bear.  The  words  have  several  technical  senses,  of 
which  this  is  one,  and  the  law  prefers  this,  because  it  carries 
into  execution  the  clear  intent  of  the  parties,  that  the  estate  and 
interest  conveyed  by  that  deed  shall  pass.  In  both  those  cases 
we  find  words  interpreted,  not  in  their  most  general  and  ob- 
vious sense  it  is  true:  but  if  they  are  interpreted  in  a  manner 
which  the  jus  et  norma  loquendi  in  conveyances  will  warrant, 
there  is  nothing  of  violence  in  such  construction.  Indeed  I  do 
not  know  how  it  would  be  possible  to  read  a  single  page  of  his- 
tory in  any  language,  without  using  the  same  latitude  of  con- 
struction and  interpretation  of  words.     To  go  one  step  beyond 
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1791.  these  instances:  I  venture  to  lay  it  down  as  a  general  rule  re- 
GiBsoH  and  *P®c^'"Sf  ^^®  interpretation  of  deeds,  that  all  latitude  of  con- 

JoHwsoM  struction  must  submit  to  this  restriction,  namely,  thai  the  words 
MuTnuid   ^'^y  ^^^^  ^^  ^^^  which  by  construction  is  put  upon  them.     If 

Fector  yfQ  step  beyond  this  line,  we  no  longer  construe  men's  deeds,  but 
mahe  deeds  for  them.  Sir  Edward  Coke  in  his  comment  upoa 
one  of  the  sections  of  Littieton*s  chapter  on  Confirmation,  has 
a  passage  which  is  at  once  an  authority  for  this  rule  and  an  il- 
lustration of  it  *^  Here  it  is  to  be  observed,  that  some  words 
**  are  large  and  have  a  general  extent,  and  some  have  a  proper 
**  and  particular  application.  The  former  sort  may  contain  the 
**  latter,  as  dedi  or  concessi  may  amount  to  a  grant,  a  feoffment, 
<<  a  gift,  a  lease,  a  release,  a  confirmation,  a  surrender,  &c.  and 
**  it  is  in  the  election  of  the  party  to  use  them,  in  pleading,  to 
**  which  of  these  purposes  he  will.  But  a  release,  confirma- 
*<  tion,  or  surrender,  &c.  cannot  amount  to  a  grant,  &c. ;  nor 
[  616  3  *'  a  surrender  to  a  confirmation,  or  to  a  release,  &c.  because 
**  these  be  proper  and  peculiar  manner  of  conveyances,  and 
^*  are  destined  to  a  special  aid  J*  Co.  Litt.  301  6.  or  in  other 
words,  *'  they  are  narrow  wordsy  and  have  a  particular  sense  onfy^ 
**  and  a  proper  and  particular  application  only  J*  Having  read 
this  passage  to  the  House,  I  begin  to  think  that  I  should  do 
well  to  claim  the  benefit,  on  my  part  of  the  argument,  of  the 
analogy  between  deeds  and  bills  of  exchange^  and  of  the  analogy 
between  the  rules  of  construction  which  govern  those  instru- 
ments respectively.  For  surely  a  surrender  and  a  grant  are 
not  more  unlike  each  other,  than  a  bill  of  exchange  payable  to 
order  and  a  bill  of  exchange  payable  to  bearer.  And  if  bilk 
of  exchange  payable  to  order  and  bills  of  exchange  payable 
to  bearer,  are  each  of  them  in  the  nature  of  proper  and  pe- 
culiar manner  of  conveyances,  and  are  destined  each  to  a 
special  end,  the  analogy  requires  that  the  one  should  never  be 
deemed  to  amount  to  the  other.  At  least  this  passage  by  put- 
ting the  construction  and  operation  of  deeds,  and  particularly 
the  deed  of  grant  operating  as  a  confirmation,  upon  a  rational 
and  intelligible  footing,  will  help  to  clear  away  a  part  of  the 
argument  which  having  the  countenance  of  great  authority 
deserved  great  attention  on  my  part,  and  which  has  very  much 
perplexed  my  mind ;  because  after  all  the  pains  I  have  taken 
in  examining  it,  I  could  never  see  distinctly  its  application  to 
this  case.    Indeed  I  think  it  must  generally  happen  that  there 

will 
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will  be  a  fallacy  in  an  argament  built  upon  the  application  of     1791* 
the  rules  and  principles  of  the  common  law,  more  especially  q  . 

the  law  concernin^^  real  property  to  the  law  merchant,  or  to  JoHxnoir 
any  other  local  or  limited  law.  And  I  am  much  inclined  to  m||^^^ 
think  that  the  fallacy  of  the  argument  on  the  part  of  these  .^'S^* 
PlaintifTtt,  if  there  be  a  fallacy*  consists  in  this,  that  the  dis- 
tinction between  the  common  law  and  the  law  merchant  has 
not  been  suflBciently  attended  to.  I  can  very  well  understand 
how  the  common  law,  though  it  refuses  its  sanction  to  the  ac* 
ceptance  of  a  bill  of  exchange  merely  as  such,  (as  being  in  the 
eye  of  the  common  law  nudum  pactum  only,)  may  interpose  be- 
tween the  acceptor,  drawer,  and  payee,  to  regulate  engage- 
ments which  they  may  have  entered  into  for  a  valuable  con- 
sideration respecting  such  acceptances :  may  in  a  very  particular 
case  indemnify  an  acceptor  in  paying  a  bill,  or  even  oblige  him 
to  pay  such  a  bill  to  a  person  not  intitled  by  the  law  merchant 
to  demand  it,  and  to  pay  it  in  a  course  not  warranted  by  that 
law.  We  have  seen  that  bills  of  exchange  may  become  evidence 
to  support  the  several  sorts  of  indebitatus  assumpsit.  But  what  l/ 


Insist  upon  is,  that  if  a  man  will  demand  paynient  according  to 
the  law  merchant  he  must  bring  his  case  within  that  law,  and, 
in  my  apprehension,  can  pray  in  aid  nothing  of  which  the  law.^ 
merchant  will  not  take  notice,  though  it  should  happen  that  the^' 
common  law  might  take  notice  of  it  Thus  in  this  case,  the 
Plaintiffs  supposing  them  to  be  innocent  indorsees,  may  per- 
haps (I  use  the  word  perhaps,  because  this  point  is  not  the 
point  now  in  judgment)  upon  the  ground  of  this  bill,  have  a 
remedy  at  the  common  law  for  the  wrong  done  to  them  in  pass- 
ing upon  them  a  bad  bill,  where  they  had  a  right  to  expect  a 
good  oae.  But  it  would  be  the  grossest  absurdity  in  the  world 
for  them  to  insist  that  because  a  bill  which  is  bad  by  the  law 
merchant  was  passed  upon  them  for  a  good  one,  therefore  it 
became  a  good  one  by  the  same  law  merchant,  or  that  it  could 
be  made  good  by  the  common  law  eo  nomine^  as  a  bill  of  ex- 
change. Another,  a  different  remedy  they  may  have  by  the 
common  law,  and  I  have  no  doubt  but  that  the  Plaintifis  would 
have  sought  their  remedy  in  that  mode,  if  bankruptcies  and  in- 
solvencies had  not  intervened,  which  would  probably  defeat  a 
suit  of  that  nature.  This  will  not  be  a  reason  with  the  House 
of  Lords  for  straining  any  point  in  order  to  reach  this  cas^ 
inasmiioh  as  it  must  be  at  the  expence  of  creditors  who  have 

now 
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1791.     now  vested  interests  in  the  fund  and  estates  of  their  debton, 
^ ^  which  ou2:ht  not  to  be  divested  or  diminished  but  in  the  strict- 

OiBsoN  and  ^ 

JoHNsoKT    est  course  of  law. 

MiNirand       ^  ^^^^  hitherto  purposely  avoided  touching  upon  the  sup- 
Fectok     posed  hardship  of  the  particular  case   of  these   Plaintiffs,  or 
upon  the  magnitude  of  the  question  in  respect  of  the  property 
which  may  be  affected  by  it,  or  as  it  may  affect  the  interests  of 
commerce.     In  general,  considerations  of  hardship  interest  our 
feelings  too  much.     It  may  be  a  bard  case,  but  the  law  ought 
not  to  be  strained,  much  less  altered,  in  order  to  reach  this 
hard  case.     I  have  already  observed,  that  it  becomes  a  hard 
case  only  from  the  accident  of  the  insolvency  of  the  parties, 
admitting  it  to  be  a  hard  case.     But  where  is  the  hardship  ? 
The  Plaintiffs  sny  that  the  acceptors  were  informed  that  this 
bill  was  drawn  to  a  fictitious  payee.     Were  the  Plaintiffs  them- 
selves informed  of  it?  It  is  not  so  found  by  the  special  verdict, 
but  I  think  there  is  great  reason  to  apprehend  that  they  were 
informed  of  it.     They  take  the  bill  under  an  indorsement  by 
procuration  from  the  drawer.     A  bill  drawn  payable  to  a  real 
payee,  and  coming  fairly  back  again  into  the  hands  of  the 
«     drawer  has  done  its  duty,  and  would  be  cancelled  unless  the 
[  618  ]    opportunity  of  cheating  the  public  of  the  stamps  be  admitted 
to  be  a  good  reason-  for  throwing  it  back  again  into  circulation. 
Surely  the  circulation  of  such  a  bill  by  indorsement  from  the 
drawer,  upon  discount,  is  not  a  regular  mercantile  transaction, 
but  gives  the  party,  to  whom  such  a  bill  is  offered,  ground. to 
suspect  what  the  real  truth  is.     If  he  had  such  ground  to  sus- 
pect, why  should  he  not  take  the  consequence?     I  understand 
that  there  are  a  great  number  of  other  bills  which  wait  the  event 
of  this  cause  :  I  am  afraid  to  say  to  what  amount ;  to  so.  enor- 
mous an  extent  has  the  false  credit  of  these  drawers  and  accep- 
tors been  pushed.     This  circumstance  has  had  its  weight,  all 
the  weight  it  ought  to  have ;  it  has  produced  the  most  carefol 
investigation  of  the  claim. 

I  confess  myself  to  be  a  very  imperfect  judge  of  the  interests 
of  commerce,  and  probably  I  am  mistaken  in  my  notions  of  the 
effects  which  this  cause  may  produce  in  the  commercial  world. 
But  I  will  venture  to  state  what  has  passed  in  my  mind  upon 
this  subject.  I  take  the  interests  of  commerce  to  be  deeply  con- 
cerned to  support/air^ .  and  to  discountenance  Jalse  credit.  I 
take  it  that  the  interests  of  gentlemen  who  trade  in  the  discoant 
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bt  paper  money,  and  the  interests  of  commerce  are  not  exactly      17^1. 
the  same.  I  apprehend  that  the  commerce  of  the  kingdom  may  ^  ^ 

receive  a  deep  wound  from  the  failare  of  a  capital  hoase  for     Johnmh 
half  a  million,  when  the  persons  who  have  been   discounting   Mmnuid 
the  paper  of  such  a  house  shall  receive  not  less  than  twen^     .^!f~* 
shillings  in  the  pound,  by  proving  their  debts  under  twenty 
commissions  of  bankrupt.     That  gentlemen  of  this  description 
should  loudly  complain  of  any  check  or  interruption  given  to 
the  circulation  of  fictitious  bills  of  exchange,  I  can  conceive. 
They  may  like  them  the  better  for  being  fictitious.     He  who 
has  circulated  a  forged  bill,  will  for  very  obvious  reasons  move 
heaven  and  earth  in  order  to  raise  money  to  take  up  that  bill 
when  it  becomes  due,  when  he  can  pay  no  other  creditor.  That 
the  merchant  should  join  in  the  complaint,  is  to  me-incompre- 
hensible.     He  ought  not  to  forget  the  original  and  true  use  of 
bills  of  exchange;  that  they  are  bottomed  in  real  mercantile 
transactions,  that  they  are  then  the  signs  of  valuable  property 
and  equivalent  to  specie,  enlarging  the  capital  stock  of  wealth 
in  circulation,  and  thereby  facilitating  and  increasing  the  trade 
and  commerce  of  the  country.     Such  are  the  bills  of  exchange 
which  the  usage  and  custom  of  merchants  originally  introduced 
into  the  commercial  world,  and  intended   to  protect.     Let  the 
merchant  contrast  such  bills  of  exchange  with  that  false  coinage 
of  base  paper  money  which  has  been  of  late  forced  into  circu-    [  6l9  ] 
lation ;  the  use  of  which  is  to  encourage  a  spirit  of  rash  adven- 
ture, a  spirit  of  monopoly,  a  spirit  of  gaming  in  commerce, 
luxury,  extravagance  and  fraud  of  every  kind,  to  the  ruin  and 
destruction  of  those  whose  credulity  can  be  practised  upon  by 
a  false  appearance  of  regular  trade,  carried  on  upon  a  solid 
bottom ;  and  then  let  him  say  whether  he  dreads  the  reversal 
of  this  judgment. 

I  confess  I  thought  that  a  fortunate  occasion  did  now  present 
itself,  for  interposing  a  most  salutary  check  to  a  growing  evil ;, 
an  evil  already  swollen  to  a  most  enormous  bulk,  the  weight  of 
which  must  necessarily  cramp  and  depress  every  man  who 
trades  upon  bis  own  capital,  and  which  threatens  to  overwhelm 
the  fiiir  trader.  Let  us  not  deceive  ourselves.  There  is  but 
one  remedy  for  the  evil.  If  such  bills  may  be  recovered  upon, 
if  they  may  be  proved  under  commissions  of  bankrupts,  there 
are  persons  enough  interested  to  give  them  circulation,  let  the 
hindmost  fare  as  he  may.    To  check  tbem»  and  oblige  men  to 

deal 
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1791.     deal  fiurly,  as  far  as  real  names  go  to  constitute  fairness,  the 
'     recovery  must  be  stopped.    If  the  real  parties  can  keep  back 

joKirMMi    their  own  names  by  using  fictitious  names,  they  can  cover  this 

uS^lad  ^^  ^^^^^^  ^  impenetrable  darkness.    This  Lord  Mansfield 
VmctoM,     saw  very  distinctly  in  the  case  of  Slone  v.  Freelani.    But  that 

"*  ""'*  which  I  do  not  understand  in  that  case  is,  how  it  happened  that 
for  the  first  time  in  his  life  he  expressed  no  disapprobation  of 
an  apparent  fraud,  but  assisted  to  give  it  efiect.  Touching  the 
efiect  and  application  of  that  case  to  the  present,  I  refer  to  Mr. 
Justice  HeaiK%  observations  upon  it  I  have  only  to  add,  that 
knowing  that  I  had  the  misfortune  to  difier  from  many  of  my 
learned  brothers,  in  the  opinion  I  have  entertained  of  this  case^ 
I  had  too  much  reason  to  apprehend  that  I  had  totally  misunder- 
stood it,  and  have  very  reluctantly  committed  myself  in  this 
uneqtial  contest.  But  Mr.  Justice  HeaiVs  argument  will  be 
an  apology  for  my  giving  this  House  so  much  trouble.  The 
answer  to  the  second  and  third  questions,  which  it  is  my  duty 
to  submit  to  your  Lfordships,  thinking  as  I  do  of  the  case,  is, 
that  upon  the  matter  found  in  the  special  verdict,  the  bill  men- 
tioned in  the  fifth  count  cannot  be  deemed  in  law  a  bill  payable 
to  bearer  i  and  that  the  matter  of  the  special  verdict  will  not 
sustain  any  other  count  in  the  declaration. 

Heath,  J.  I  shall  take  the  liberty  to  decline  answering  the 
first  question  proposed  to  us,  because  as  I  am  of  opihion  that 
the  Plaintiff  is  not  entitled  to  recover  on  any  count  in  this 

[  620  ]  deqlaration,  the  first  question  cannot  arise  in  my  mode  of  con- 
sidering it.  The  second  question  is,  whether  this  may  be  de- 
clared on  as  a  bill  payable  to  bearer?  Every  instrument  must 
derive  its  operation  from  the  powers  of  the  grantor  and  the  legal 
effect  of  the  instrument,  and  no  extrinsic  evidence  can  be  ad- 
duced, unless  it  be  to  explain  a  latent  ambiguity,  which  is 
not  the  present  case.  This  purports  on  the  &ce  of  it  to  be 
a  bill  of  exchange  payable  to  order.  The  drawer  had  power  to 
give  it  that  form,  the  Defendants  have  so  accepted  it,  and  no 
evidence  can  be  received  to  give  it  a  different  operation.  It  has 
been  insisted  on  in  argument,  and  indeed  it  was  the  ground  of 
the  decision  in  the  court  of  King^s  Bench,  that  if  the  contract 
of  the  party  cannot,  consistently  with  the  rales  of  law,  operate 
in  the  way  intended,  that  it  shall  operate  according  to  his  power 
at  the  time  of  making  it  And  this  has  been  attempted  to  be 
supported  by  «i  passage  cited  out  of  Co.  lA^  45  a.  coQcerning 

a  lease 
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a  lease  granted  by  tenant  for  life  and  a  reroainder-mfui,  wbere  it     1701* 

was  held  that  the  deed  should  operate,  during  the  lifi^time  of  gibwk  and 

tenant  for  life,  as  his  Ua$ey  and  the  confirmation  of  him  in  re-    Johniok 

mainder,  and  after  the  decease  of  tenant  for  life,  as  the  lease  of  MiMRand 

the  remainder-man :  and  it  has  been  urged,  that  the  difference    .^^^ 

between  a  bill  of  exchange  payable  to  bearer  and  payable  to 

order,  is  not  greater  than  between  a  lease  and  confirmation. 

To  this  I  answer,  that  I  freely  admit,  if  a  deed  or  instrument 

cannot  operate  in  such  manner  as  was  intended  by  the  parties, 

it  shall  operate  as  by  law  it  may ;  bat  then  apt  words  must  be 

inserted  for  that  purpose.    As  to  the  instance  cited,  1  answer, 

there  are  no  technical  words  necessary  to  make  a  deed  operate 

as  a  confirmation :  it  is  sufficient  if  the  party  confirming  ratifies 

the  estate,  which  another  had  granted.      Co.  Lit.  501  b.  h|w 

accurately  taken  the  distinction  concerning  the  operation  of 

deeds,  viz.  *<  Some  words  are  large,  and  have  a  general  extent, 

<^  as  dedi  or  concessit  which  may  amount  to  a  feofiment,  a  grants 

<<  a  gift,  a  lease,  release,  confirmation,  &c.     But  a  release, 

*<  confirmation,  or  surrender,  cannot  amount  to  a  grant,  nor 

**  a  surrender  to  a  confirmation,  or  release,  because  these  be 

'*  proper  and  peculiar  manner  of  con veyances,  and  are  destined 

'^  to  a  special  end.''     f^rom  this  passage,  as  well  as  from  com* 

mon  experience,  the  following  conclusions  are  to  be  drawn : 

1st,  That  the  operation  of  a  conveyance  is  not  to  take  effect 
simply  from  the  power  of  the  grantor,  but  conjointly  from  his 
power  and  the  legal  operation  of  the  instrument.  If  each  single 
mode  of  conveyance  could  operate  in  all  possible  ways,  and  to 
every  purpose,  it  would  be  nugatory  and  useless  to  have  several  [  621  ] 
modes  of  conveyancing,  and  conveyancing  itself  no  longer 
governed  by  any  principle,  would  cease  to  be  a  science.  To 
make  the  analogy  perfect  between  a  deed  and  a  bill  of  exchange, 
in  respect  to  the  rule  of  construction  that  must  govern  them,  it 
must  be  shewn  that  the  present  bill  contains  such  apt  and  ope- 
rative words,  that  it  may  be  construed  either  as  made  payable 
to  order,  or  bearer ;  so  that  if  it  cannot  operate  as  a  biU  pay- 
able to  order,  it  must  be  taken  as  a  bill  payable  to  bearer*  B^t 
the  contrary  manifestly  appears  on  the  face  of  the  twp  instrup 
roents:  and  if  this  construction  were  to  prevail,  it  would  raiae 
a  contract  beside  the  intention  of  the  parties ;  for  the  drawer 
of  a  bill  payable  to  bearer,  in,  adopting  that  form»  exonerates 
the  drawee  from  certain  i^convepiep^sies  attending  bills  payahb 

to 
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1791*     to  a  certain  person  or  order,  such  as  a  danger  of  the  hand  of 
GiBsoK  and  *^®  ^^^^  payee  being  forged.     The  drawer  of  a  bill  payable  to 
JoHKsoii     order  consults  the  convenience  and  security  of  the  first  payee 
MiMKTand   ^^^  ^he  subsequent  purchaser  of  the  bill,  without  whose  au- 
thority the  drawee  is  not  safe  in  paying  the  bill,  so  that  if  the 
bill  be  stolen  or  casually  lost,  the  true  owners  of  the  bill  may 
be  safe.     As  these  instruments  are  so  different  in  their  opera- 
tion and  destined  purposes,  they  are  not  convertible ;  and  it 
may  as  well  be  contended,  that  a  release  will  operate  as  a  grant, 
as  that  a  bill  payable  to  order  can  be  declared  on  as  a  bill  pay- 
able to  bearer.     To  consider  this  in  another  point  of  view.    A 
bill  to  bearer  is  more  comprehensive  than  a  bill  to  order,  inas- 
much as  it  comprises  all  the  special  appointees  to  whom  a  bill 
of  the  latter  sort  may  be  directed.  .  It  was  however  decided  in 
the  case  of  Hodges  v.  Steward^  1  Salk.  125.  at  a  time  when  a 
bill  payable  to  bearer  was  not  deemed  to  be  within  the  custom 
of  merchants,  that  a  bill  payable  to  a  certain  person  or  bearer, 
could  not,  by  an  indorsement  of  the  first  payee,  be  converted 
into  a  bill  payable  to  order,  so  as  to  charge  the  drawer.    The 
obvious  reason  is,  that  it  was  the  intention  of  the  drawer  to 
frame  a  bill  payable  to  bearer,  and  he  could  not  be  charged 
beyond  his  original  undertaking.     It  seems  to  be  a  just  and 
necessary  inference,  if  the  more   comprehensive  bill  which  is 
payable  to  bearer,  cannot  be  changed  into  the  less  compre- 
hensive which  is  payable  to  order,  that  the  reverse  cannot  take 
place.     It  is  repugnant  to  every  principle  of  law,  that  special- 
ties, or  instruments  in  the  nature  of  specialties,  should  receive 
a  construction  from  extrinsic  circumstances,  which  their  import 
does  not  warrant ;  and  if  they  were  to  be  construed  not  accord- 
ing to  their  legal  operation,  but  according  to  the  power  of  the 
person  from  whom  they  move,  as  is  now  contended,  this  novel 
principle  would  have  the  wonderful  effect  of  curing  all  defects 
in  deeds  and  instruments,  provided  that  the  maker  of  them  bad 
but  sufficient  power  for  the  purpose. 

In  order  to  prove  that  a  bill  may  receive  a  construction  differ- 
ent from  its  tenor,  a  bill  has  been  supposed  payable  to  the  pump 
at  Aldgate  or  order,  and  it  has  been  demanded  whether  this 
would  not  be  a  bill  payable  to  bearer?  I  answer  in  the  negative 
without  hesitation.  It  is  a  bill  payable  to  an  inanimate  things 
under  whom  no  title  can  be  derived.     It  is  not  the  province  of 

the  law  to  assist  folly ;  recourse  must'  be  bad  to  the  drawers. 

There 
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There  is  another  essential  difference  between  different  convey- 
ances concerning  the  same  subject,  and  bills  payable  to  order 
and  bills  payable  to  bearer,  which  is,  that  in  respect  to  convey- 
ances the  contract  is  the  same^  and  the  only  question  is,  in  what 
legal  form  it  shall  take  effect.    In  respeet  to  bills  the  contract  is 
different,  and  one  species  of  contract  cannot  be  substituted  in 
the  place  of  another.     Arguments  drawn  from  the  inconve- 
nience of  the  decision  are  strong  and  forcible.    It  is  the  object 
of  the  drawers  of  bills,  that  the  bills  should  pass  in  circulation, 
and  the  interest  of  commerce  requires  it.     The  law  of  England^ 
which  generally  discountenances,  the  assignments  of  debts  and 
choses  in  action,  has  in  this  instance  submitted  to  the  custon; 
of  merchants.     It  is  the  essence  of  a  custom,  that  it  be  certaii 
and  reasonable.     If  it  be  defective  in  either  of  these  particulars 
it  must  yield  to  the  common  law,  concerning  which  there  cai 
be  little  doubt     To  construe  this  bill  to  be  payable  to  bearer 
on  account  of  the  latent  circumstance  of  a  fictitious  payee,  un- 
known to  the  purchaser  at  the  time,  is  to  introduce  infinite  con- 
fusion anci  perplexity.     Suppose  the  purchaser  of  a  bill  not 
finding  the  payee  of  a  bill,  declares  on  it  as  being  payable  to 
bearer,  the  acceptor  might  defeat  the  action  by  setting  up  some 
obscure  person  bearing  the  name  of  the  payee.     If  the  at- 
testing witnesses  to  a  bond  could  not  be  found,  or  if  there  were 
none,  so  that  the  delivery  could  not  be  proved,,  and  therefore  a 
recovery  could  not  be  had  on  it  as  such,  it  cannot  be  contended 
that  in  an  action  of  assumpsit  the  bond  might  be  given  in  evi- 
dence as  a  note  of  hand.     The  reason  is  evident ;  the  creditor 
has  taken  his  security  in  a  certain  determined  form,  he  cannot 
at  his  pleasure  alter  it  against  the  stipulation  of  the  debtor,  and 
yet  the  obligation  includes  a  promise  to  pay  the  money. 

In  this  case  the  jury  have  found  that  there  was  a  fictitious 
payee ;  but  can  the  holder  of  the  bill  be  always  prepared  with 
that  evidence?  If  it  be  doubtful  on  the  face  of  the  instrument 
what  is  the  legal  operation  and  effect  of  it,  where  is  the  cer- 
tainty ?  If  it  be  founded  in  fraud,  where  is  the  reasonableness  ? 

The  counsel  for  the  Defendants  in  error  have  given  up  all 
the  other  special  counts  except  the  third,  wherein  it  is  stated 
that  Livesey^  Hargreave  and  Co.  directed  the  bill  to  be  paid  to 
them  by  the  name  of  John  White.  I  answer,  that  the  cua^ton^ 
of  merchants  as  little  applies  to  this  count  as  to  the  other  special 
counts,  for  no  custom  can  warrant  the  drawing  of  a  biU  pay- 
able 
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li9l.     able  to  one  man  b;  the  name  of  another.    But  it  has  been 
^  ,  urged  at  the  bar,  that  the  acceptors  shall  not  be  received  to 

JoBiraoir     annul  their  own  acceptances,  and  that  it  does  not  lie  in  their 
Hwnand   ^louths  to  insist  on  the  proof  of  the  hand-writing  of  the  first 
Vectom,    toayee,  when  they  knew  at  the  time  of  their  acceptance  that  he 
"    ^^^'  /^i^  merely  fictitious,  and  no  such  person  as  John  White  really 
I  existed.     And  in  support  of  this  argument,  they  cited  the  case 
I  of  Sione  v.  Freeland^  which  was  determined  at  Guildhall  Sittings 
after  Eetster  Term  1769.     The  circumstances  of  that  case  were 
the  same  as  tlie  present,  and  Lord  Mansfield^  after  observing 
that  the  bill  was  drawn  to  enable  the  drawer  to  rdse  money, 
told  the  jury  that  the  Defendant  had  enabled  the  drawer  to  do 
this  by  lending  his  acceptance,  and  when  he  had  by  so  doing 
put  the  bill  in  circulation,  it  should  not  lie  in  his  mouth  to 
make  the  objection  that  he  had  nothing  to  do  with  it    On  this 
decision  I  first  observe,  that  the  noble  and  learned  Lord  did 
not  mean  to  controvert  the  general  rule^  that  it  is  necessary  in 
order  to  recover  against  the  acceptor  to  prove  the  hand-writing 
of  the  first  pa^ee,  but  only  in  the  particular  circumstances  of 
the  case  dispensed  with  the  proof.     In  the  same  manner,  if  the 
obligor  of  a  bond  should  fraudulently  remove  a  witness,  and  it 
should  so  appear  at  the  trial,  the  bond  is  established  by  the 
acknowledgement  of  the  party,  without  farther  proof  of  the 
hand-writing.     Suppose  in  the  case  of  Stone  v.  Freeland  the 
jury  had  found  a  special  verdict,  they  must  have  found  the  in- 
dorsement of  the  first  payee,   considering  the  Defendant  as 
being  estopped  from  requiring  the  proof  of  it ;  but  here  the 
contrary  is  found.    In  order  to  examine  how  far  the  authority 
of  this  case  is  applicable,  it  ought  to  be  considered,  whether 
the  circumstance  of  its  being  known  to  the  acceptors  that  the 
,   payee  was  fictitious,   will  enable  the  Plaintiffs  who  were  in- 
[  624  ]    dorsees  to  recover  on  any  of  the  counts  in  this  declaration.    It 
will  not  support  those  special  counts  where  it  is  so  expressly 
stated,  because  such  instrument  is  founded  on  fraud,  and  not 
on  the  custom  of  merchants.    Those  counts  are  radically  bad, 
and  will  not  warrant  a  recovery  on  them  by  the  Plaintiff    If 
this  allegation  will  vitiate  the  counts,  in  which  it  is  stated,  it 
must  necessarily  follow  that  the  proof  of  them  will  have  the  like 
.  e£feet  in  respect  to  the  other  special  counts  where  no  such  alle- 
gation is  inserted.    The  fourth  count  is  the  only  special  one 

'  tbat  mi^  be  supported  in  pbint  of  law^  to  wUcb  it  may  be  ap- 

plied* 
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plied.  That  count  states  the  first  payee  to  be  a  real  person,  1791* 
and  bis  indorsement  to  be  a  real  transaction.  But  the  finding  0„^,j  „^ 
of  the  jury  directly  contradicts  it,  by  stating  it  to  be  a  fiction.  Johvioii 
It  seems  to  me,  that  the  Plaintifis  below  should  have  availed  ^^^loA 
themselves  of  the  authority  of  the  case  of  Stone  v.  Freeland^  if  J"^*^ 
it  be  law,  at  the  trial ;  they  should  have  insisted  that  the  in- 
dorsement of  the  first  payee  ought  to  have  been  received  as 
proved ;  but  having  missed  that  opportunity,  they  are  now  too 
late.  The  cases  of  Tathck  v.  Harris  decided  in  the  King% 
Bench,  and  CoUis  v.  Emmeit  decided  in  the  Common  Pleas,  are 
against  my  opinion.  I  was  prevented  by  sickness  from  attend- 
ing my  duty  in  court  when  the  last  case  was  decided ;  if  I  had 
been  present,  I  could  not  have  concurred  in  thai  decision  not- 
withstanding the  great  deference  I  have  for  the  superior  learn- 
ing and  abilities  of  the  other  judges.  But  this  case  is  brought 
before  your  Lordships  in  order  to  review  those  decisions.  Your 
Lordships  have  a  right  to  call  on  me  for  my  best  opinion  on 
this  subject,  and  it  is  my  duty  to  give  it.  It  is  agreed  on  all 
hands,  that  the  circulation  of  these  bills  is  extremely  mis- 
chievous, and  ought  to  be  restrained.  It  is  the  great  commer- 
cial evil  of  these  days,  which  has  grown  to  a  gigantic  height. 
It  has  enabled  needy  adventurers  to  engage  in  desperate  un- 
dertakings, relying  on  the  money  which  they  raise  on  this  fic- 
titious credit.  On  the  present  question,  a  million  of  property 
now  depends.  No  wonder  that  this  traffic  has  spread  poverty, 
distress,  and  bankruptcy,  through  large  districts  which  it  has 
pervaded.  To  enable  the  holders  of  such  bills  to  recover  against 
the  acceptors  without  proving  the  hand-writing  of  the  first 
payee,  is  to  stamp  a  credit  on  the  bills  themselves.  The  ac- 
ceptors without  efiects  are  tempted  by  a  large  commission  to 
lend  their  credit.  The  obvious  reason  of  inserting  the  name 
of  a  fictitious  payee  is,  that  too  many  bills  should  not  appear 
in  circulation  in  the  same  name  at  the  same  time.  Make  it  ne- 
cessary for  the  purchaser  of  the  bill  to  look  to  the  first  payees 
and  it  will  be  impossible  to  defraud  mankind  in  the  manner 
and  to  the  extent  that  has  been  practised.  In  order  to  ad- 
minister an  effectual  remedy  to  this  evil,  it  is  not  necessary  to 
stretch  the  common  law  beyond  the  known  and  temperate  deci- 
sions of  former  times.  It  is  not  necessary  to  introduce  subtle 
inventions  and  new  modes  of  reasonings  unknown  to  the  plain 
sense  and  understanding  of  oar  ancestors*  Let  the  ancient  law^ 

be 
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1791*     be  adhered  to»  and  the  evil  must  in  a  great  degree  cease.    Nor 

Q     ^^  is  the  PlaintiflF  without  remedy;  for  he  may  sue  the  drawer^ 

JoHKBoy     and  probably  by  another,  differently  framed  from  any  of  the 

Muvraod  present  counts,  or  by  an  action  differently  conceived,  he  may 

•'^K^^     recover  against  the  acceptors ;  but  on  that  I  give  no  opinion. 

After  the  Judges  bad  thus  delivered  their  opinions,  the  House 

adjourned.     On  Monday  February  14,  a  debate  took  places  in 

which  Lords  Kenyan^  Lmigkborough^  and  Bathurst  spoke  in  £»•> 

vour  of  the  judgment,  and  the  Lord  Chancellor  (a)  against  it. 

The  several  grounds  of  argument  taken  by  their  Lordships  re* 

spectively,  were  nearly  the  same  as  those  above  stated  in  the 

opinions  of  the  Judges. 

The  debate  being  concluded,  the  Lord  Chancellor  put  the 
question  whether  the  judgment  of  the  Court  of  King's  Bench 
should  be  reversed,  which  passed  in  the  negative  without  a 
division. 

Judgment  affirmed. 

(a)  [Thurlow,^ 
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Court  of  COMMON  PLEAS, 


IN 


Easter    Term, 

In  the  Thirty-first  Year  of  the  Reign  of  George  III. 


Barwick  against  Reade.  ,y*^^' 

®  May  I6th. 

^HE  Defendant,  who  was  a  lieutenant  of  marines,  assigned  The  full  p*y 
his  full  pay  to  the  PlaintiiF,  in  trust,  first  of  all  to  pay  and'  officwcw-^ 
satisfy  himself  (the  Plaintiff)  an  annuity  of  20/.  per  annum,  and  "^^^5  *** 
then  to  pay  over  the  surplus  to  the  Defendant,  and  also  gave  a 
bond  and  warrant  of  attorney  as  a  further  security.    In  the 
last  term  a  rule  was  granted  to  shew  cause  why  the  deed  of 
assignment,  bond,  and  warrant  should  not  be  given  up  to  be 
cancelled  on  several  grounds  (a),  the  most  material  of  which, 
was,  that  the  full  pay  of  a  military  officer  could  not  be  legally 
assigned.     When  the  motion  was  made,  the  Court  intimated  a 
▼ery  clear  opinion  that  such  an  assignment  was  illegal,  it  being 
contrary  to  the  policy  of  the  law  that  a  stipend  given  to  one 
man  for  future  services,  should  be  transferred  to  another  who' 
could  not  perform  them.     However  the  rule  was  enlarged  till 
this  term,  when  on  the  motion  of  Kerbt/j  Serjt.,  it  was  made 
absolute,  no  cause  being  shewn,  but  the  Court  seeming  to  re* 
tain  their  former  opinion  (b). 

Morgan 

(a)  The  other  grounds  were,  that  mentioned  according  to  the  direct 

the  assignee  was  a  trustee  for  one  tions  of  the  stat.  17  Geo.  3.  c.  26. 

Xendriek,  which  was  not  stated  in  (b)  When  the  rule  was  granted,, 

the  memorial,  and  that  the  names  of  Lord  Loughborough  said,  he  recol-. 

the  witnesses  to  the  deed  were  not  lected  a  similar  dedtion  in  the  Court 

VOL.  I.  XX  ^ 
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Morgan  against  Johnson. 


TN  this  case  notice  of  declaration  was  served  on  the  Defend- 
ant  on  Sunday  Feb.  6th,  which  he  accepted,  knowing  at  the 


Monday, 
May  16tb. 

Service  of 
notice  of  de- 
claration on 
a  Sunday,  it 
bad,  though 
the  defendant  accept  it,  knowing  it  to  be  irregular. 

of  Chancery,  in  the  case  of  Ron  the 
army  agent ;  and  Mr.  Justice  Gouid 
referred  to  Dyer  1  &.  as  confirming 
the  general  principle  which  the  Court 
[  628  3     laid  down.    The  case  in  Dyer  was 
•*  Replevin  brought  by  John  Oliver 
**  against  T.  Efuonne,  who  set  forth 
"  that  a  stranger  was  seised  in  fee  of 
"  a  manor,  of  which  the  locus  in  quo 
"  was  part,  and  by  deed  granted  to 
**  him  an  annual  rent  of  80«.  for  the 
"  term  of  his  life,  pro  bono  contiiio 
**  tuo  impendendo,   with  a  clause  of 
**  distress   within    the    manor,    and 
**  avowed  the  talcing  for  one  year's 
**  rent  in  arrear.  To  which  the  Plain- 
**  tiff  pleaded  in  bar,  that  Entonne 
**  was  attainted  of  treason  before  cer- 
**  tain  justices,  who  committed  him 
**  to  the  Tower,  by  force  of  which 
**  he  remained  in  prison  for  a  year 
next  ensuing,  within  which  time 
the  grantor,   pro  diverns  negotiii 
mw,  contiiio  efutdem  T.  indigebat, 
et  ad  eum  accedere  voluittet  pro 
consilio  nto  habendo^  quorum  judicii 
et  imprisonamenU  preetextu^  idem  O. 
(the  grantor)  ad  eundem  T.  accedere 
pro  consilio  suo  in  ed  parte  habendd 
et  reamrendd  impeditus  /uii,  et  sic 
consmum  prasfati  T.  in  causa  pnS" 
dict/l,  in  defectu  ipsius  T.  habere 
**  non  potuiL    To  which  the  avow- 
*'  ant  aemurred  in  law.    And  by  the 
opinion  of  the  whole  Court  he  had 
a  return,  for  by  the  attainder  the 
rent  was  not  forfeited  to  the  king^ 
""  because  it  was  incident  to  the  cause 
**for  whidi  it  was  given,  (namely  the 
**  trust  and  confidence  which  the 
"  grantor  had  in  him  for  his  advice) 
**  which  he  could  not  arant  to  an- 
**  other  person,  and  which  for  the 
**  same  reason  he  could  not  forfeit. 
^  As  if  a  man  be  created  a  duke,  and 
*'  for  the  maintenance  of  his  dianitv 
**  the  king  erants  an  annuity  of  80^ 
**  to  him,   he  cannot  grant  this  to 
**  another,  for  it  is  incident  to  his 
"  dignity.    And  notwithstanding  the 


« 


M 


<C 
U 


«C 


M 


M 


« 


same 


**  attainder   and   imprisonment,  he 
"  might  have  given  advice  if  he  (the 
^  grantor)  had  gone  to  him ;  and  m 
the  plea  no  default  was  alleged  in 
him,  &c."    See  also  the  authori- 
ties cited  in  the  margin  of  Dyer,  In 
Stuart  y.   Tucker,    2  Black.  1157. 
"  A.,  a  lieutenant  of  marines  assigned 
^  his  hat/  pay  to  B,  in  trust  for  C, 
"  and  constituted  B,  hb  attorney  to 
**  receive  it ;  and  it  was  holden  that 
"  A,  could  not  maintain  an  action 
**  for  money  had  and  received  to  his 
**  use  against  C.  after  his  dischaz^je 
**  on  an  insolvent  act ;   because  u 
equity  the  half  pay  of  an  officer 
might  be  assigned,  and  this  was  an 
**  equitable  action  for  money  received 
<'  to  the  Plaintiff's  use,  but  he  had 
".already  transferred  the  use  of  it" 
A  distinction  is  there  taken  between 
whole  and  halfptky,  the  former  being 
given  pro  servitio   impendendo,   the 
latter  pro  servitio  impenso.    Bat  in 
Flarty  v.  Odium,  3  Term  Rep.  B.  R. 
681.  the  Court  held  that  the  half 
pay  of  a  lieutenant  in  a  reduced  regi- 
ment was  not  the  subject  of  a  sate, 
and  therefore  that  his  creditors  could 
not  compel  him  to  include  it  in  his 
schedule,  under  the  lord's  8Ct«    la 
that  case  Lord  Kenyan  was  clearly  of 
opinion  that  the  half  pay  could  not 
l^all^  be  assigned;  ami  Mr.  J*  M- 
ler  distinguishes  between  payments 
aetunUy  due  and  future  accruing  p^ 
ments.    And.  this  case  of  Fl^rt^. ▼• 
Odium,  was  recognized  and  confirmed 
bv  the  court  of  B.  R.  in  this  present 
ia^tr  term.    4  Term  Rep.  B.  R. 
848.    IMderdale   v.   The  pjke  ^ 
Montrose,  f  have  also  been  inionned, 
that  a  similar  decnuon  took  plaoe 
about  four  years  ago,  in  the  Court  of 
Exchequer,  in,  a  case  of  Prentice  t. 
Mackie^ 

[The  principle  upon  which  tk^ 
above  case  of  Lidderdate  v.  The  Jhf^ 
of  Montrose  was  decided  at  law,  has 

faeen  recognized  also  in  e^ity*  >^ 

Stove 
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same  time  it  was  irregular,  as  appeared  by  the  affidavit  of  the 
attorney  who  served  him  with  it.  A  rule  having  been  granted 
to  shew  cause,  why  the  declaration  and  all  subsequent  proceed- 
ings (a)  should  not  be  set  aside  on  account  of  the  irregularity) 
CockrelU  Serjt.,  shewed  cause,  arguing  that  the  staL  29  Car,  2.  c. 
7*  5.  6.  directed,  **  that  no  person  upon  the  Lord's  Day  should 
serve  or  execute  any  writ,  process^  warrant,  order,  judgment 
or  decree,  &c.''  but  that  service  of  notice  was  not  within  the 
provisions  of  the  act.  In  Walgrave  v.  Taylor^  I  Ld,  Raym. 
705.  though  Holt^  Ch.  J.,  was  inclined  to  think  that  the  act 
intended  to  restrain  all  sorts  of  legal  proceedings,  yet  the  other 
judges  held,  that  the  delivery  of  a  declaration  was  but  qtiasi  no^ 
ticey  and  not  process,  and  therefore  good  on  a  Sunday.  And  in 
Comb,  £86  &  462,  the  Court  held  that  the  delivery  of  a  declara-* 
tion  in  gectment  on  a  Sunday  was  good  (i).     But, 

The  Court  were  clearly  of  opinion  that  the  service  of  notice 
being  on  a  Sunday  was  bad  within  the  statute,  and  that  the 
Defendant  could  not  by  his  acceptance  waive  the  irregularity. 
Therefore  the 

Rule  was  made  absolute,  on  payment 
of  half  the  costs,  in  pursuance  of  an  agreement  entered  into  by 
the  parties,  which  was  stated  by  affidavit. 


Stone  V.  Lidderdalef  S  Anstr.  S3S,  in 
which  the  Court  of  Exchequer  held 
that  the  assignment  of  the  half  pay 
of  an  officer  in  the  army  is  had  in 
equity,  as  well  as  at  law.  Upon  the 
^  same  principle,  viz.  that  a  salary  paid 
for  die  periormance  of  a  public  duty 
ought  not  to  be  perverted  to  other 
uses  than  those  for  which  it  is  in- 
tended, it  was  held  in  Arbuckle  v. 
Cw>tan^  3  Bos.  &  Pul.  321,  that  the 
profits  of  an  ecdesiasticai  benefice 
do  not  pass  to  the  assignees  under 
the  insolvent  act  of  37  Geo,  3.;  and 
this  principle  prevails  in  the  new  in- 
solvent act,  7  Geo,  4.  c.  57.  «.  86, 89. 
So  in  Palmer  v.  Bate,  8  Brod.  & 
Bing.  673,  it  was  decided  that  an 
assignment  of  all  the  emoluments  of 


clerk  of  the  peace,  after  deducting 
the  salary  or  allowance  of  his  deputy 
for  the  time  being,  was  invalid.  But 
an  assignment  of  the  profits  of  the 
office  of  private  secretary  to  a  no- 
bleman is  good.  Harrington  v. 
Ktoprogge,  8  Chitty's  Rep.  475.  9 
Brod.  &  Bing.  678.  S.  C] 

(a)  Judgment  was  signed  for  want 
of  a  plea,  in  the  vacation  after  Hi" 
larv  term. 

(b)  But  see  Walker  v.  Toume  and 
Lee,  Barnes  309,  and  the  authorities 
cited  in  the  margin  of  1  Ld.  Raym. 
705,  last  edit.  8vo.  which  shew  cleariy 
that  the  Court,  in  the  present  in« 
stance  decided  according  to  the 
known  practice. 


1791. 

Morgan 

againtt 

JoUKBOir« 
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Monday, 
limf  I6U1. 

A  ilierifr 
who  is  ruled, 
ou  the  latt 
day  of  a 
terin,  to 
bring  in  the 
body,  but 
goes  out  of 
office  before 
the  next 
term,  is  lia- 
ble to  an  at- 
tachment for 
Bot  bringing 
fai  the  body. 


1 


Meekins  against  Smith. 

N  Hilafy  Term  last,  the  then  Sheriff  o{  Surrey  made  a  return 
of  cepi  corpus,  and  was  ruled  the  last  day  of  the  term  pe- 
remptorily to  bring  in  the  body.  In  the  following  vacation  he 
went  out  of  office,  apd  a  new  sheriff  was  appointed.  In  this  term, 
bail  being  put  in,  but  not  justified,  Claytouj  Serjt.,  moved  for 
an  attachment  against  the  late  sheriff  for  not  bringing  in  the 
body.  The  Court  doubted  whether  the  late  sheriff  was  liable  to 
an  attachment,  as  it  was  not  in  his  power  to  bring  in  the  body, 
he  having,  as  usual,  made  over  all  the  prisoners  to  the  succeed- 
ing slieriff.  To  this  Clayton  answered,  that  a  special  return 
ou^ht  to  have  been  made,  if  that  were  a  sufficient  excuse :  and 
a  rule  to  shew  cause  was  granted,  which  was  afterwards  made 
absolute,  no  cause  being  shewn  (a). 


{a)  The  date  of  the  rule  to  bring 
ID  the  body  was  Saturday^  Feb,  1 2th, 
previous  to  the  then  8herif{*'s  going 
out  of  office ;  it  could  not  therefore 
be  directed  to  the  Icde  theriff,  as  such 
rules  usually  are.  But  it  was  served 
on  the  under-sheriff,  as  was  also  the 
rule  to  shew  cause.  Indeed  in  these 
cases  care  should  always  be  taken  to 
serve  the  rule  on  the  under-sheriC 
That  the  late  sheriff  is  liable  to  the 


attachment,  seems  clear  from  5  Co. 
72  a.  Wetibtf*i  case^  Cro.  Eliz.  365. 
S.  C.  1  Bulst.  70.  Egerton  v.  Morton, 
Barnes  102.  Price  and  Another  v. 
Streety  and  Leigh  v.  T\mer,  Mich.  84 
Geo.  3.  cited  Impey's  Pract.  C.  B.  185. 
3d  edit.  See  also  stat.  30  Geo,  2.  c,  57. 
t.  2.  &  Dougl.  462.  Rex  v.  Adderley, 
[See  R,  T.  31  G.  5.  4  T.  R.  379.  -B. 
V.  Sheriff  of  Middlesex,  4  East,  604. 
Fonsec  v.  Magnay^  6  Taunt.  231.] 


Saiurdayr 
May  Stst. 

Notice  sub- 
scribed to 
process,  to 
appear  00 /Ae 
^todiepoit, 
is  good  (a). 

[  *630  ] 


*  Sumner  against  BRADY^and  Others. 

^pHE  Defendant  was  served  with  a  clausum  Jregit  returnable 
injifteen  days  of  Easter  (i.  e.  the  eighth  of  May)\  but  the 
notice  to  appear  was  **  at  the  return  thereof  being  the  eleventh  day 
of  May  2701"  (i.  e.  the  4to  die  post).  A  rule  was  granted  on 
the  motion  of  Bond,  Serjt.,  to  shew  cause,  why  the  proceedings 
should  not  be  set  aside  on  the  ground  that  the  notice  to  appear 
ought  to  have  been  on  the  return  day  of  the  writ,  viz.  May 
8th,  which,  he  urged,  was  the  constant  and  undoubted  practice^ 
Barnes  9QS.{b)  Alsop  v.  NichoUs;  and  to  shew  that  the  notice 
ought  to  be  to  appear  on  the  real  return  day,  even  though  that 


(o)  [But  in  Ruthton  v.  Chapman^  t 
Bot.  &  PuL  940.  the  Court,  notwith- 
standing the  above  case,  ordered  that 
i»  future  the  return  day  tbould  be  in- 


serted in  the  notice,  l^dd's  Pk*.  16^* 
8thedit4 
{h)  Lait  svo.  edition* 

day 
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day  should  be  a  Sunday^  he  mentioned  Barnes  ^y4.  Green  v. 
Watkins,  Cookers  Cas.  Pract.  97.  Jenner  v.  Williamson^  id.  98. 
Green  v.  Watkins^  and  Rules  and  Orders  C.  J3.  J/i7.  7  Geo.  2. 
There  was  also  another  ground  he  said,  for  setting  aside  the 
proceedings,  which  was,  that  it  appeared  by  affidavit  that  the 
action  was  bfou^t  on  a  bond  payable  by  instalments,  but  that 
the  only  instalment  which  had  become  due  was  paid  into  court. 

Marshall^  Serjt.,  shewed  cause,  arguing  that  the  notice  was 
good,  it  being  to  appear  *<  at  the  return  of  the  writ ",  the  words 
therefore,  **  being  the  1 1th  day  of  May^\  might  be  rejected  as 
surplusage.  But  supposing  those  words  not  to  be  surplusage, 
still  the  notice  was  good,  as  it  was  to  appear  at  the  true  time 
when  the  Defendant  ought  to  appear,  namely  the  4to  die  post^ 
the  essoign  day  not  being  in  reality  the  time  of  appearing.  If  it 
should  be  objected,  that  by  allowing  the  4to  die  post  to  be  the 
day  of  appearance,  the  Defendant  would  have  twelve  instead  of 
eight  days  to  appear  in  (a);  the  answer  is,  that  it  does  not  lie  in 
the  Defendant's  mouth  to  make  this  objection,  to  whom  it  would 
be  a  benefit.  But  in  truth  the  notice  is  good  either  way,  whether 
on  the  essoign  day  or  the  quarto  die  post. 

The  Court  said,  they  were  clearly  of  opinion  that  the  notice 
to  appear  on  the  quarto  die  post  was  good,  that  being  the  day 
when  in  point  of  fact  the  Defendant  was  to  appear.  They  also 
directed  a  search  to  be  made  in  the  treasury,  to  see  if  there  were 
any  such  rule  as  that  above  cited  from  the  **  Rules  and  Orders 
of  C.  B,  HiU  7  Geo.  2.*'  when  the  prothonotary  reported  that 
there  was  no  such  rule  to  be  found.  The  rule  to  shew  cause  was 
therefore  discharged. 

N.B.  The  old  practice  of  giving  notice  to  appear  on  the  es- 
soign day  the  return  of  the  process,  is  not  done  away  by  this 
determination* 

ia)  This  objection  was  made  and     one,  in  Mop  v.  Bogota  Prac.  Reg.  C 
den  on  consideration  to  be  a  good     P.  946. 
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SlTMNBE 
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Beadt  and 

Others. 
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I     Newman  and  Baker,  late  Sheriff  of  Middlesex^  against 

mytli  Faucitt  one,  &c. 

Tiie  shenfT  FIIHE  Defendant,  who  was  an  attorney  of  this  court,  gave  baS 
ruiUond!  to  the  Sheriff  of  Middlesex  for  the  appearance  of  one  W'rf- 

in  a  diflerent  UngtoTt  who  WHS  sucd  in  the  King's  Bench  by  bill  of  Middlesex. 
that  in  which  WeUitigtOH  made  default,  and  now,  the  bail-bond  not  having 
theorigioal  ^^^  assigned,  the  sheriff  brought  an  action  upon  it  in  this 
(a).  court 

A  rule  was  obtained  to  shew  cause,  why  all  the  proceediii|p 
on  the  bond  should  not  be  set  aside  on  the  ground  that  this 
action  ought  to  have  been  brought  in  the  same  court  in  which 
the  original  action  was.  Le  Blanc^  Serjt.,  shewed  cause,  arguing 
that  though  the  assignee  of  the  sheriff  must  sue  upon  the  bail- 
bond  in  the  court  where  the  orighoal  action  was  brought,  ac- 
cording to  5to/.  4  Anne^  c.  16.  s.  20.,  which  gives  him  the  right 
of  action,  yet  no  such  restriction  was  imposed  on  the  sheriff 
himself,  who  did  not  sue  by  virtue  of  that  statute,  but  by.  the 
common  law.  The  Court  admitted  this  distinction  without  he- 
sitation, and  the 

Rule  was  discharged. 

(a)  [But  the  Court  of  King's  Bench  natty  ▼.  Barclay,  8  T.  R.  159.     But 

has  held  that  the  action  on  the  bail-  the  objection  cannot  be  taken  upoo 

bond,  whether  by  the  sheriif  or  his  the  plea  of  non  eU  factum^  Wrig/d  ▼• 

assignee,  must  be  brought  in  the  court  Walmsley,  2  Campb.  N.  P.  C.  396. 

in  which  the  original  action  was.  Do^  See  8  Saund.  61.  (n.)  5th  edit.] 


&Hi^,    WiTTERSHEiM  agaiTist  The  Countess  Dowager  of  Car- 
lisle. 

Where  a  bill  FIIHIS  was  an  action  oi  assumpsit  brought  against  the  De» 
isdrawn^  fendant  as  the  drawer  of  several  bills  of  exchange,  hy  the 

ableatacer-  Plaintiff  as  payee.     The  declaration  contained  seven  counts. 

tain  future         ^  '    "^ 

period,  for  The  first  Stated  that  the  Plaintiff,  Defendant,  and  certain  per- 
of'a'siim^of  ^^^^  using  commerce  under  the  style  and  firm  oi  Eschenaver^ 

money  lent  by  the  payee  to  the  drawer  at  the  time  of  drawing  the  bill,  the  payee  may  recorer  the 
money  in  an  action  for  money  lent  although  six  years  have  elaps^  since  the  time  when  the  loan  was  ad- 
vanced ;  the  sUtute  of  limitations  beginnii^  to  operate  only  from  the  tin)e  when  the  money  was  to  be 
repaid,  t.  e.  when  the  bill  became  due  (a). 

(a)  [That  the  statute  begins  to  ope-  A.  631.  S  Saand.  65  h.  (n.)  5th  edit, 
rate  from  the  time  the  breach  took  See  also  Savagey,  Aldren,  2  Stark.  N. 
place,  see  Short  v.  McCarthy,  3B.&      P.  C.  232.] 

Hay 
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Hay  and  Co.  were  persons  respectively  trading  and  using  com-     1791. 
merce,  and  residing  at  Sirasburg;  that  on  the  5th  of  March  1 783,     wm^ 
at  *Strasburgj  the  Defendant  drew  a  bill  of  exchange  on  Escke-      sheim 
naver^  Hay  and  Co.  for  S60  livres,  payable  to  the  order  of  the    La^cfa- 
Plaintiff  on  the  10th  of  the  then  next  month  ;  that  tlie  bill  was      *-""• 
presenteil  for  acceptance,  that  acceptance  was  refused,  and  that  "* 

it  was  protested  for  non-acceptance,  &c«  The  second  count 
stited,  that  on  the  Slsi  of  July^  17B3,  at  Strasburg^  the  Defend- 
ant drew  another  bill  of  exchange  on  one  Abel  Jenkins^  who 
was  resident  in  this  kingdom,  for  r2,000  iivres  of  France^  pity- 
able  to  the  order  of  the  Plaintiff  a/  the  end  of  the  month  of  Sep- 
tember  then  next ;  that  it  was  presented  for  acceptance^  which 
was  refused,  aird  that  it  was  protested  for  non  acceptance,  ^c. 
The  third  count  stated,  that  on  the  4th  of  January  1785,  at  Or- 
leans, the  Defendant  drew  another  bill  of  exchange  on  one  Mr. 
Crreggi  who  was  resident  in  this  kingdom,  for  2040  Iivres  of 
France,  payable  to  the  order  of  the  Plaintiff  on  the  13th  of 
January  1786,  that  this  bill  was  also  presented  ybr  acceptance, 
and  acceptance  being  refused,  protested  for  non-acceptance. 
The  fourth  count  was  for  money  lent  and  advanced ;  the  fifth, 
•for  money  paid,  laid  out  and  expended ;  the  sixth,  for  money 
bad  and  received ;  and  the  seventh,  on  an  account  stated. 

The  Defendant  pleaded  the  general  issue,  and  the  statute  of 
limitations,  viz.  that  the  said  several  causes  of  action  did  not, 
nor  did  any  or  either  of  them  first  accrue  at  any  time  within  six 
years  before  the  suing  out  of  the  original  writ,  &c«  On  which 
issue  was  joined.  At  the  trial,  which  came  on  before  Lord 
Loughborough,  at  the  sittings  in  last  Hilary  Term,  at  Guildhall, 
.the  jury  found  a  special  verdict  as  to  the  second,  third  and 
fourth  count8(a)t  as  follows,  viz.  that  the  Defendant  on  the  S  1st 
of  July  1783,  at  Strasburg,  for  and  in  consideration  of  the  sum 
*of  12,000  Iivres  of  France,  then  and  there  lent  to  her  by  the 
Plaintiff,  drew  the  bill  stated  in  the  second  count  for  12,000 
Iivres,  and  farther,  that  the  Defendant  on  the  4th  of  January 
1785,  at  Orleans,  for  and  in  consideration  of  2040  Iivres  of 
France,  drew  the  bill  stated  in  the  third  count ;  that  the  said 
bill  of  exchange  bearing  date  the  3l8t  day  of  Jufy  1783,  was, 
on  the  4th  day  of  March  in  the  year  1784,  presented  to  Abel 
Jenkins  on  whom  it  was  drawn,  for  payment i  that  the  said  Abel 
Jenkins  was  then  and  there  requested  to  pay  the  said  sum  of 
(a)  And  a  verdict  for  the  Defendant  on  the  other  counts. 

money 
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1791.     money  therein  mentioned,  which  be  refused  to  do;   and  the 
^    ^    same  was  not,  nor  was  any  part  thereof,  then  and  there,  or  at 
8HK1M      any  time,  paid;  and  the  Plaintiff  thereupon  caused  the  said  bill 
LadyCAR-   ^^   exchange   to  be  protested  Jor  non-payment  thereof:   and 
LULK.      *  farther,  that  the  said  bill  of  exchange  bearing  date  on  the  4th 
[  *6S3  ]  ofjamuzfy  1785,  was,  on  the  6th  of  February  1786,  presented 
to  Traiick  Gregg^  on  whom  it  was  drawn,  for  payment;  and  the 
said  Francis  Gregg  was  then  and  there  requested  by  the  Plaiiv 
iiSio  pay  the  said  sum  of  money  therein  mentioned,  which  he 
th^n  and  there  refused  to  do ;  and  the  same  was  not,  nor  was 
any  part  thereof  then  and  there,  or  at  any  time,  paid  j   and 
thereupon  the  Plaintiff  caused  the  said  bill  of  exchange  to  be 
protested  for  non-payment  thereof.     And  further  that  the  said 
Isabella  the  Defendant,  at  the  several  times  of  the. making  of 
the  said  bills  of  exchange  respectively,  and  of  the  lending  the 
several  sums  of  money  therein  respectively  mentioned,  was,  and 
long  before  had  been,  and  still  is  married  to^  and  under  caoeT" 
ture  of  one  Sir  William  Musgrave,  Bart,  her  present  husband; 
and  that  the  said  Isabella  at  those  several  and  respective  times, 
and  long  before,  and  from  thence  hitherto  livedo  and  does  now 
live  separate  and  apart  from  her  said  husband;  and  that  during 
all  the  time  she  has  so  lived  separate  and  apart  from  her  said 
husband,  the  said  Isabella  has  always  had^  and  been  aUcmedj 
and  paid  from  her  said  husband  a  sufficient  separate  maintenance 
to  herself;  and  that  at  the  respective  times  when  the  said  bills 
of  exchange  were  made  by  the  said  Isabella^  the  persons  upon 
whom  the  same  were  respectively  drawn,  had  not,  nor  had  they 
at  any  time  afterwards,  until,  or  at  the  times  when  the  said  bills 
of  exchange  respectively  became  due  and  payable,  and  were 
presented  as  aforesaid,  any  effects  of  the  said  Isabella  in  their 
hands,  wherewith  to  answer  and  pay  the  said  bills  of  exchange, 
or  either  of  them ;  and  that  the  said  Seligman  (the  Plaintiff) 
sped  out  his  original  writ  in  this  suit  against  the  said  Isabella^ 
on  the  26th  day  of  September^  in  the  year  of  our  Lord  1789;  but 
whether  upon  the  whole  matter  in  form  aforesaid  found,  the 
i^aid  Isabella  undertook  ^nd  promised  in  manner  and  form  as 
in  ihe  2d,  3d  and  4th  counts  of  the  said  declaration  is  men- 
tioned, or  any  of  them;  and  whether,  at  any  time  within  six  years 
liext  before  the  suitig  out  the  original  writ  of  the  said  Seligmafh 
the  cause  of  action  in  the  said  2dy  3d  and  4th  counts  mentioned, 
pr  any  of  them,  Jirst  accrued  or  not  to  the  said  Seligmath  the 

jurors 
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jurors  aforesaid  are  wholly  ignorant,  &c.     This  was  argued  by     1791. 

Bondj  Serjt.,  for  the  Plainti£F,  and  Le  Blanco  SerjUj  for  the  De-     J^ 

fendant.  On  the  part  of  the  Plaintiff,  Bond  saidf  he  presumed,  •hbxk 
the  first  point  of  the  argument  would  be  admitted,  viz.  that  the  LSf^CAi- 
Defendant  living  apart  from  her  husband,  and  having  a  sepa^  '***"• 
rate  maintenance,  was  liable  to  be  sued  as  9^  feme  soles  to  which  [  634  3 
Le  Blanc  assented ;  saying,  that  as  that  point  had  been  fully 
considered  by  the  Court  in  the  late  case  of  Compton  v.  Collin'^ 
son{a)ihe  should  not  now  dispute  it.  Bond  then  observed,  that 
as  there  was  a  varinnce  between  the  special  verdict  and  the  de* 
claration,  with  respect  to  the  2d  and  3d  counts  (the  declaration 
stating  that  the  bills  were  presented  for  acceptance^  and  pro- 
tested for  non-acceptance^  but  the  jury  finding  that  they  were 
only  presented  for  payment^  and  protested  for  non^pai/ment)^  the 
Plaintiff  certainly  could  not  recover  on  either  of  these  counts, 
but  must  resort  to  the  count  for  money  lent.  The  question 
therefore  was,  whether  the  statute  of  limitations  would  prevent 
him  from  recovering  on  that  count,  or  in  other  words,  whether 
the  cause  of  action  accrued  on  the  31st  of  July  1783,  when  the 
bill  for  12,000  livres  was  drawn,  and  the  money  lent;  or,  on  the 
30th  of  September  J  when  the  bill  was  payable?  Now  the  money 
being  actually  lent  to  the  Defendant  as  the  consideration  of  the 
bill,  on  payment  being  refused  by  the  drawee,  the  Plaintiff  had 
his  choice  of  three  remedies:  he  might  either  have  brought  an 
action  of  debt,  an  action  on  the  case  for  money  lent,  or  an  action 
on  the  bill  itself,  which  he  has  in  fact  chosen.  But  if  he  had 
relied  on  the  bill  itself,  the  statute  of  limitations  would  not  have 
operated  till  after  it  became  payable,  for,  according  to  Lord 
Holt^  a  bill  of  exchange  **must  be  sued  for  within  six  years 
*^  after  it  becomes  payable."  3  Bctc.  Abr.  602.  Neither  then  did 
the  statute  operate  on  the  count  for  money  lent,  which  it  was 
agreed  should  be  paid  at  the  end  of  September^  before  that  time; 
the  prohibitions  of  it  being  equal,  and  not  affecting  one  sort  of 
action  on  the  case  more  than  another.  As  therefore  an  action 
on  the  bill  itself  would  be  within  the  time  limited,  the  writ  being 
sued  out  on  the  $9th  of  September  1789,  an  action  fot  money 
lent  is  also  within  the  time:  the  right  of  action  was  suspended 
till  the  bill  became  payable.  In  Dagglish  v.  Weatherly^  $  Black. 
747.  it  is  holden,  that  no  action  will  lie  against  the  drawer  of  a 

(a)  Afite^  334.  But  there  the  Court  gave  no  positive  opinion  on  that  point. 
[Vide  anU^  350.  n.  (a).] 

bill 
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1791  •     bill  of  exchange,  till  some  default  has  been  made  by  the  drawee. 

r- — 2,     -^"^^  though  in  ^rigki  v.  Purriert  3  Burr.  1687,  B.  N.  P.  269. 

■BtiM      where  a  bill  drawn  payable  120  days  after  sight  was  refused 
«f?^^   acceptance^  an  action  lay  against  the  drawer  before  the  time 

uRiS*      was  expired,  yet  there  acceptance  was  refused,  and  the  party 
[  635  ]    ^&s  conscious  that  he  had  a  right  of  action  before  the  expiration 
of  the  1 20  days.     But  here  the  Plaintiff  could  not  be  conscious 
of  any  right  to  sue  before  the  time  when  the  bill  was  payable: 
be  lent  his  money  with  a  stipulation  to  be  repaid  at  the  end  of 
September  by  means  of  the  bill :  and  he  thought  he  had  a  valid 
pledge  in  bis  hands.     In  3  Burr.  1281,  Lord  Mansfield  says, 
speaking  of  the  statute  of  limitations,  ^  no  one  can  doubt  bat 
^  that  the  bar  only  takes  place  from  the  time  when  the  right 
**  accmedf  and  not  from  the  time  of  making  the  promise*^    In 
like  manner  a  fine  and  five  years'  non-claim  will  not  bar  an  an- 
nuity granted  to  a  third  person.    Goodright  on  dem.  Hare  v. 
Boards  Cruise  on  Fines^  249*  nor  the  interests  of  mortgagor 
and  mortgagee,  ibid.  310.     Wherever  also  there  is  a  fraud,  the 
statute  of  limitations  is  no  plea,  unless  the  fraud  be  discovered 
within  the  time,  3  P.  Wms.  143.  nor  even  if  the  fraud  be  disco- 
vered within  six  years,  unless  the  Defendant  were  conscious  of 
it.  Dough  655.  Bree  y.  Holbeeh  {a).     But  there  was  a  fraud  in 
the  present  case  in  the  Defendant  drawing  bflls  without  having 
eflects  in  the  hands  of  the  drawee. 

Le  BlanCf  Serjt.  contret.  The  question  is,  whether  the  right 
of  action  accrued  to  the  PlaintiiF  within  six  years,  since  the 
statute  of  limitations  begins  to  operate  from  the  time  that  such 
right  accrues.  But  it  is  clear  that  the  Plaintiff  bad  a  right  of 
action  as  soon  as  the  bill  was  refused  acceptance,  without  wait- 
ing for  the  time  of  payment,  Milford  v.  Mayor^  DougL  55* 
BuU.  N.  P.  269*  Th^  Defendant  is  not  to  be  deprived  of  his 
plea  because  the  Plaintiff  chose  to  defer  bringing  his  action  till 
September  1789.  It  might  with  equal  justice  be  said,  that  the 
statute  should  be  no  bar  at  any  indefinite  distance  of  time.  The 
PlaiiHiff  might  also  have  brought  an  action  on  the  implied 
assumpsit,  at  any  time  after  the  money  was  lent.     But 

The  Court  held,  that  though  on  a  mere  loan  of  money  the 
time  of  limitation  might  commence  from  the  date  of  the  loan, 
yet  where  the  money  was  lent  on  a  special  contract  for  repay- 

(a)  8V0  Edit. 

ment} 
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ment,  it  was  the  time  of  the  repayment  that  ought  to  fix  the     1701. 
period  of  the  limitation.    Here  a  sura  of  12,000  Uvres  was  ad-     ^ 


vanced  on  the  3 1st  of  July^  to  be  repaid  in  England  on  the  last      mi 
day  of  September  ;  and  the  contract  was,  not  to  repay  the  iden-  La^ciu 
tical  sum,  but  the  value  of  it  according  to  the  course  of  ex*      ""^^ 
change.     Now  until  that  contract  was  broken,  there  was  no 
cause  of  action.     As  the  suit  therefore  was  commenced  on  the 
S6th  of  September^  it  saved  the  limitation ;  especially  as  no 
laches  was  to  be  imputed  to  the  Plaintiff,  it  not  being  fovnd    [  636  ] 
that  be  knew  that  the  drawee  of  the  bill  bad  no  effects  of  the 
drawer  in  his  hands. 

Judgment  for  the  Plaintiff. 


I 


Meekins  against  Smith.  TtiM%, 

JUiW  31rt. 

N  this  case,  one  Davis  was  arrested  by  an  officer  of  the  sheriff  au  penons 
of  Middlesex  as  he  was  returning  from  Westminster-Hall^  ^^^JT 
where  he  had  been  to  justify  himself  as  bail  for  the  Defendant,  amx  which 
but  was  rejected.    Upon  this,  a  rule  was  granted  to  shew  cause  atten^cT' 
why  he  should  not  be  discharged  out  of  custody,  on  the  ground  *V^"'*'  *?* 
that  he  was  entitled  to  privilege  from  arrest,  both  in  going  to  in  thecoune 
and  returning  from  the  court,  his  attendance  being  in  the  course  ^^^^^ 
of  the  cause,  and  the  administration  of  justice.     Adair  and  compdied 
Clayton^  Seijts.,  shewed  cause,  contending  that  as  bail  were  to  do^rracT 
not  compelled  to  attend  by  process,  (as  witnesses  were)  but  came  ^*y^}j:^ 
voluntarily  into  court,  they  had  no  claim  to  such  a  privilege,  fiwn  am^ 
It  was  holden  in  the  case  of  the  King  v.  Fielding,  Comb.  9Q.  "S^!^^ 
that  a  person  coming  to  court  to  swear  the  peace  was  liable  to  ▼i<>«i  their 
be  arrested,  and  in  an  anonymous  case,  Salk,  544,  a  person  be  not  for 
who  came  to  confess  an  indictment,  had  no  privilege  eundo  et  *°y  y»*foir 
redeundOf  because  there  was  no ^oce^s  against  him.     Although  rachasln 
it  was  stated  in  Impetus  Pract.  C.  B.  125,  that  bail  are  privi-  ^?,^X  w 
leged,  the  case  there  cited  from  Barnes  was  this :  "  The  De-  inwWent 
^^  fendant  h&iug  arrested  in  returning  from  attendanoeon  the  justify  («), 
<<  Court  to  justify  his  bail,  was  ordered  to  be  discharged." 
Johannet  v.  LUyd^  Barnes^  27-     Besides,  it  was  highly  im- 
proper that  any  man  should  become  a  security  for  the  debts  of 
another,  while  his  own  were  unpaid. 

(fl)  [Accord.  WalpoU  v.  Alexander,  Tidd's  Pr.  199,  8th  Edit.    Bimmer  v. 
Green,  1  M.  j&  S»  636.] 

The 


6S7 


CASES  iM  EASTER  TERM 


MsSKiirs 

againit 
Sicim. 


1791.  The  Court  seemed  much  inclined  to  think  that  not  only  wit- 

nesses, but  all  persons  who  were  coming  to  or  returning  from 
it,  either  directly  on  the  business  of  the  Court,  or  in  any 
manner  relative  to  that  business,  were  entitled  to  a  Freedom 
from  arrest,  and  that  to  arrest  them  was  a  contempt  of  the 
Court.  Several  cases  were  also  mentioned  of  barristeris,  who 
were  arrested  on  the  circuit,  being  discharged  by  the  Judge. 

Gould,  J.,  recollected  the  instance  of  a  Mr.  Hippislejfy  a 
barrister,  who  was  discharged  from  an  arrest  on  the  circuit  by 
Mr.  Justice  Birch  at  Salisbury.     And 
[  637  ]        Hkath,  J.,  mentioned  a  similar  thing  having  been  done  by 
the  late  Mr.  Baron  Burland. 

At  length  it  was  agreed  that  the  rule  should  be  enlarged  till 
this  day,  when  Davis  was  brought  up  by  Habeas  Corpus^  which 
issued  in  the  mean  time,  and  offered  again  to  justify  as  bail, 
but  was  again  rejected,  it  appearing  that  he  was  an  uncertifi- 
cated Bankrupt,  and  in  desperate  circumstances.  The  Court, 
therefore,  ordered  him  to  be  remanded,  and  at  the  same  time 
laid  down  this  general  rule,  viz.  that  all  persons  who  had  re- 
lation to  a  suit  which  called  for  their  attendance,  whether  they 
were  compelled  to  attend  by  process  or  not,  (in  which  number 
bail  were  included,)  were  intitled  to  privilege  from  arrest  eundo 
et  redeundOf  provided  they  came  bond  fide.  But  here  there  was 
a  manifest  intention  on  the  part  of  Davis  to  impose  upon  the 
Court,  and  on  that  account  he  was  not  to  be  permitted  to  avail 
himself  of  the  exemption. 

Rule  discharged. 

Gould,  J.,  referred  to  the  year  book,  1 1  Ed.  4.  3.  where  it 
is  said  by  Choke^  that  a  mainpernor  shall  have  the  privilege  of 
the  Court. 


JwnB  Ist. 

The  Court 
win  not  r&> 
ceirethe 
affidavit  of 
an  attorney's 
OfBik^  topnt 
offa  trial, 
unleta  it  be 
•tatedthat 
tiiedeikwas 
ptrticulir^ 


Sullivan  against  Magill. 

V^EBBYy  Serjt,  shewed  cause  against  a  rule  for  postpon- 
ing the  trial  of  this  cause  on  account  of  the  absence  of  a 
material  witness,  by  objecting  to  the  affidavit;  1.  That  it  was 
made  by  the  clerk  to  the  Defendant's  attorney,  not  by  the 
attorney  himself  or  the  Defendant ;  2.  that  it  did  not  state  that 
the  clerk  was  acquainted  particularly  with  the  nature  of  the 

with  the  circumstances  of  the  causey  and  bad  the  mspagcnieMt  of  it. 

action, 
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action,  and  that  the  business  had  gone  through  hit  bands*  He     1791. 

was  proceeding  to  make  further  observations  on  the  affidavit,    . ' 

when  the  Court  interrupted  him,  saying  the  objections  were      agamu 
fatal,  and  that  it  would  be  dangerous  to  permit  Attorneys  to    ^^^^^ 
make  their  clerks  swear  in  their  stead.     Clayton^  Serjt.,  in 
support  of  the  rule  insisted,  that  no  one  could  have  made  the 
affidavit  with  so  much  propriety  as  the  clerk,  because  the  whole 
management  of  the  cause  was  entrusted  to  him.     To  this  the 
Court  answered,  that  the  clerk  might  certainly  have  made  the 
affidavit,  if  he  had  stated  that  he  had  in  fact  the  management 
of  the  cause,  and  was  particularly  acquainted  with  all  the  cir-    [  638  3 
cumstances  of  it ;  but  as  it  was,  the  rule  must  be  discharged. 

Rule  discharged. 
Lord  Loughborough  then  directed  the  secondaries  to  in- 
form the  Court,  in  future,  whenever  an  affidavit  should  be  made 
by  the  clerk  of  an  attorney  to  ground  a  motion  upon  to  put 
off  a  trial. 


o 


Hall  against  Walker.  n^ruhnh 

JuneSvL 

|N  the  1 1th  of  May  notice  of  bail  was  given,  on  the  17th,  Though  a 
an  exception  was  entered,  and  a  rule  obtained  on  that  JjfSwboS^ 
day  to  bring  in  the  body,  which  was  served  on  the  under-  has  been 
sheriiF  o{  Middlesex  on  the  same  day.     On  the  19th,  notice  of  ^render 
justification  was  given  for  the  21st;  on  the  2l8t  the  biul  were  ^^^^^ 
rejected,  on  which  day,  the  rule  to  bring  in  the  body  (being  a  juoify^ 
four  day  rule)  expired.    Before  the  rising  of  the  Court  on  the  *^t*»/» 
^Jst,  the  Defendant's  attorney  applied  to  the  Court  for  leave 
to  put  in  other  bail  immediately,  for  the  purpose  of  rendering 
the  Defendant,  who  was  then  in  Court.     Leave  was  accord- 
ingly given,  and  in  a  few  minutes  other  bail  were  produced, 
who  rendered  the  Defendant,  and  he  was,  at  the  rising  of  the 
Court,  committed  to  the  Fleet 

On  the  2Sd  an  attachment  issued  against  the  sheriff  for  not 
bringing  in  the  body.  To  set  aside  which,  a  rule  having  been 
obtained,  Bunningtonf  Serjt.,  shewed  cause,  contending  that  it 

(a)  [The  practice  in  K.  B.  is  the  «#x,  7  T.  R.  597.    So  also  *the  bail 

same,  R.  T.  33  G.  5,  5  T.  R.  368..  may  render  without  jastifying,  though 

Mhton  V.  King,  Tidd's  Pr.  2S4,  sth  the   bail4)ond    has   been    assigned* 

Edit.   Seealso  R.y.Skenff of  Middies  Edwm  v.  Alien,  5  T.  R.  401.] 

was 
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Hall 

agakut 

Wajjub, 


WHS  the  known  practice  of  the  courts  that  where  a  rule  to  bring 
in  the  body  had  been  served,  bail  must  not  only  be  put  in,  but 
justified,  in  order  to  render  the  principal :  but  where  there 
was  an  exception  only,  and  lio  rule  to  bring  in  the  body  served, 
there  the  principal  might  be  rendered  without  justification : 
2  Black.  1S06.  Poole  v.  Peate.  Impey  Pract.  C.  B.  2d  Edit.  156. 
But 

7%^  Court  said,  there  was  no  good  reason  for  the  distinc- 
tion, and  that  any  bail  were  sufficient  for  the  purpose  of  render- 
ing the  Defendant,  without  justifying. 

The  rule  therefore  was  made  absolute  to  set  aside  the  attach- 
ment. 


[639] 

June  Sid. 

Where  a 
cause  hay- 
ing been 
once  tried,  a 
new  trial  u 
granted,  but 
a  juror  with- 
drawn, on 
the  part^, 
who  gained 
the  verdRet 
tfttfaefirit 
trial  ondd*- 
taking  gene- 
rally to  pay 
the  other  kh 
eott9t  such 
an- under- 
taking'in- 
cluder  only 
the  coitt  at 
the  second 
triaL 


Rouse  against  Bardik,  and  Others  (a). 

A  T  the  first  trial  of  this  cause  the  Plaintiff  had  a  verdict.  A 
■^  new  trial  was  granted,  but  a  juror  withdrawn,  the  Plaintiff 
undertaking  "  to  pay  the  Defendant  his  costs  "  (which  were  the 
words  of  the  order  of  Nisi  Prius.)  On  the  taxation,  the  pro- 
thonotary  refused  to  allow  the  Defendant  the  costs  of  the  first 
trial,  though  the  verdict  obtained  by  the  Plaintiff  had  been  set 
aside.  In  consequence  of  this,  Running^on^  Serjt.,  moved  for  a 
mle  to  shew  cause  why  the  taxation  should  not  be  reviewed, 
and  the  costs  of  the  first  trial  allowed  to  the  Defendant.    But 

The  Court  held  clearly,  that  the  undertaking  of  the  Plaintiff 
extended  only  to  the  costs  of  the  second  trial,  and  on  that 
groond  refused  the  rule  (6). 

Brooks 


8 


[a)  Ante,  351. 

[^)  Thb  determioation  was  fouvd- 
ed  solely  on  the  terms  of  the  under- 
taking of  the  Plaintiff.  But  the  pfrac- 
tice  M  the  Court  is,  that  where  the 
same  party  who  gains  the  first  ver- 
dict, has  also  the  second,  the  pro- 
thonotary  allows  the  costs  of  both 
trials ;  but  where  the  first  verdict  is 
for  one  party,  and  the  second  (or  the 
other,  tnere  the  costs  of  the  former 
trial  are  mo^  allowed.  I  have  been 
fiiYoured  with  the  following  case, 
which  illustrates  this  rule  of  practice. 
F^ker  v^  Welk^  East,  95^  G.  7^ 
lliif'  action  of  tvespM  was  tried  at 
Cfe«yds%  by  a  special  juiy,  and  a 


verdict  found  for  the  Defendant.  la 
the  next  term,  a  motion  was  made 
for  a  new  trial,  on  the  ground  of  the 
verdict  being  contrary  to  evidence, 
and  a  new  trial  granted,  the  rule 
being  silent  as  to  costs.  It  was  tried 
a  second  time  in  Middletex^  by  a 
special  jury,  and  a  verdict  again 
found  for  the  Defendant.  An  appli- 
cation was  again  made  for  a  new 
trial,  in  order  to  have  a  npecial  ver- 
dict, to  take  the  opinion  of  the  Court 
of  King^s  Bench  on  the  point  of  law 
which  arose.  2^  Courts  with  the 
consent  of  the  parties,  and  to  nre 
expenee,  instead  of  granting  a  new 
tmd,   made  a  rale  that*  judgment 


1  Term  Rep.  B.  R.  34.   Cooie'i  Bankrvpt  Law,  58. 


should 
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Brooks  against  Rogers. 


June  7ih, 

ASSUMPSIT  by  the  indorsee  of  a  bill  of  exchange  against  ^.dnfrta 
the  drawer,  with  the  usual  money  counts.    Non  assumpsit^  chmge  on 
and  the  general  plea  of  bankruptcy.     The  facts  of  the  case,  as  ■^*  >°  ^^©"^ 
stated  in  the  argument,  were  these.     The  Defendant  on  the  indonet  it 
7th  of  May  1788,  drew  the  bill  in  question  for  100/.  on  on^  ^i^unuH. 
HugheSf  payable  4>5  days  after  date,  in  favour  of  the  Plaintiff,  J^efifre  the 
merely  for  the  purpose  of  raising  money.     This  bill  the  Plain-  a.  beeomeg 
tiff  indorsed  in  blank,  and  without  tendering  it  for  acceptance,  ",^^jj7?V 
discounted  it  at  the  Olney  Bank  on  the  credit  of  his  own  name,  %is  cerm- 
and  paid  the  money  over  to  the  Defendant.     On  the  l6th  of  ^'y^^^ 
Mat/y  the  Defendant  committed  an  act  of  bankruptcy.    On  the  ^^e,  p^r- 
^3d  a  commission  issued,  and  on  the  18th  oijune^  the  certifi-  fused:  upoa 
cate  was  allowed.     When  the  bill  became  due,  Hughes  having.  J.^^*'*' 
no  effects  of  the  drawer  in  his  hands,  refused  to  pay  it,  upon  moDeytoD. 
which  the  Olney  Bant^  in  whose  possession  it  remained,  called  ^^nceTin 
on  Brooks  for  repayment  of  the  money  which  had  been  ad-  discount, 

and  talrra 

vanced  in  discounting  the  bill.     Brooks  accordingly  repaid  the  back  the  bOL 
money,  took  back  the  bill,  and  now  brought  this  action  against  J""*!!^^'* 
the  Defendant.     At  the  trial  which  came  on  at  Westminster^  at  B.  againtt 
the  sittings  after  Hilary  term  1790,  before  Lord  Loughboraugk^  bii°^<»fi* 
a  verdict  was  taken,  subject  to  the  opinion  of  the  Court,  whether  ^^^ 
the  action  was  barred  by  the  certificate.  nfp^(<k)« 

In  Easter  term  following,  a  rule  was  granted  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  Defendant. 
Against  which,  Adair  and  Lawrence^  Seijts.,  shewed  cause, 
arguing,  that  though  the  holders  of  the  bill  might  have  proved 


should  be  entered  for  the  Plaintiff 
with  1«.  damage9»  and  that  a  special 
verdict  should  be  agreed  upon.  In 
taxing  the  costs  on  the  pottea,  the 
prothonotary  disallowed  tne  costs  of 
the  first  trial,  and  of  the  rule  grant* 
ing  a  new  trial,  with  which  the  Plain- 
tiff's attorney  being  dissatisfied,  ap- 
plied to  the  Court  for  a  rule  to  re- 
view the  taxation.  Lord  Loughs 
borough  at  first  seemed  to  think  the 
costs  of  the  first  trial  ought  to  have 
been  allowed,  but  directed  the  pro- 
thonotary to  inquire,  and  report  what 

*  See  Mason  v.  ISIturr^y,  Dougl.  438,  and  Hamkey  v.  SmUh^  5  Tern  Rep. 
B.  R.  507.    [Summers  v.  Form6y,  1  B.  &  C.  100.] 

a  debt 


was  the  practice  in  die  Kin^s  Bendk. 
Upon  inquiiT  it  appearing  that  in 
the  Kings  bench,  the  costs  of  the 
first  triu  were  not  allowed*,  even 
wbere  the  second  verdict  followed 
the  first*,  the  Court  said  the  pro- 
thonotary had  done  right,  and  re- 
fused the  rule.  [See  Tidd's  Pr.  d47> 
5th  edit,  and  post.  p.  641.] 

(a)  [See  the  observations  of  Mr. 
J.  Lawrence  on  this  case,  Cowley  v. 
Dunlop,  7T.  R.  572,  and  see  also 
Buckler  v.  Buttwant,  3  East,  89.] 
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1791*  a  debt  under  the  cominisston,  yet  the  Plaintiff  Brooks  could 
not}  till  he  actually  paid  the  money,  which  was  after  the  allow- 
ing of  the  certificate ;  that  this  could  not  be  considered  in  any 
other  light  than  as  a  contract  of  indemnity,  it  not  being  cer- 
tain when  Brooks  indorsed  the  bill  to  the  Olney  Bank^  that  the 
drawee  would  refuse  payment.  In  support  of  these  positions, 
were  cited  the  following  authorities;  S  Wils.  l.S.  Chilton  v. 
WhiffiOy  id.  262.  Ooddard  v.  Vanderheyden^  id.  346.  Young  v. 
Hockley,  Ccnop.  525.  Taylor  v.  Mills  and  MagnaU^  and  John- 
son V.  Spillerf  DougL  167,  last  edit. 

In  support  of  the  rule,  Le  Blanc,  Serjt.,  contended,  that  the 
drawer  of  a  bill  of  exchange  immediately  contracted  a  debt 
t  641  3  upon  drawing  the  bill,  it  was  debittwi  in  prtesenti,  solvendum  in 
Jiituro.  If  it  were  a  debt  owing  by  the  bankrupt  to  any  one  at 
that  time,  who  might  have  proved  it,  it  is  barred.  The  bank- 
rapt  ought  not  to  be  injured  by  the  bill  being  indorsed  over  to 
another.  The  cases  cited  on  the  other  side  were  upon  promises 
to  indemnify. 

The  cause  having  stood  over  to  this  term.  The  Court  were 
unanimously  of  opinion,  that  the  Plaintiff  was  intitled  to  re- 
cover, notwithstanding  the  certificate.  The  cases  cited  were 
not  confined  to  an  express  indemnity,  but  were  decided  on 
the  ground  that  the  Plaintiff  could  prove  no  debt  till  he  had 
actually  paid  the  money,  and  the  payment  was  after  the  bank- 
ruptcy (fl). 

Rule  discharged. 

(a)  See  Hancock  v.  Eniwuile,  8  Term  Rep.  B.  R.  497. 


Teelawney  against  Thomas  (a). 


TN  this  cause  there  were  two  trials ;  in  both  a  verdict  was 
found  for  the  Plaintiff,  and  the  costs  of  both  were  allowed 


Monday, 
June  7th. 

Where  a 
cauaeit 
twice  tnedf 

^?*^^"':  him  by  the  prothonotary,  the  rule  for  the  second  trial  being 

diet  M  foond  j  r  ^' 

on  each  trial  entiriely  silent  as  to  costs.  But  now  Watson,  Serjt.,  moved  tor 
par^^hciT  *  '**^®  ^^  shew  cause  why  the  taxation  should  not  be  reviewed, 
totitled  to      on  the  ground  that  Mr.  Justice  TViUon{b),  before  whom  the  first 

the  coataof  * 

both ;  but  where  the  verdicts  are  fouod  for  difierent  partiei,  the  costs  of  the  first  trial  are  not  sDoved  (cj. 


Ante,  SOS. 

Who  sat  for  Lord  Loughborough 


(c)  [Accord. 


East,  lis.  Worcester  Canal  Compaq 
▼.    Trent   NavigatUm    Compansft  ' 
Marsh.  475,  and  see  Payne  v.  B^» 
V.  AppteUm,  1      5  Brod.  &  Biag.  304.] 
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trial  was  had,  when  the  second  trial  was  moved  for,  stated  his 
opinion  that  he  ought  to  have  nonsuited  the  PiaintifF,  and  that 
the  second  trial  was  granted  under  that  impression  on  all  par- 
ties.    But, 

The  Court  held  that  ground  to  be  insufficient,  and  refused 
the  rule ;  at  the  same  time  confirming  the  practice  above  men- 
tioned in  Parker  v.  Welk  (a),  that  whei^e  there  are  two  trials, 
and  the  verdicts  are  the  same  way  in  each,^  the  party  in  whose 
favour  they  are  found,  is  intitled  to  the  costs  of  both  trials ;  but 
where  the  verdicts  are  different  ways,  there  the  costs  of  the 
former  trial  are  not  allowed. 

Rule  refused. 


1791. 

Teklaw- 

NKY 

against 
Thomjli. 


(a)  Anie^  639,  ri« 
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1791.  a  debt  under  the  commission,  yet  the  Plainti£P  Brooks  could 
5J[^  not,  till  he  actually  paid  the  money,  which  was  after  the  allow- 
ogtnnu  ing  of  the  certificate ;  that  this  could  not  be  considered  in  any 
other  light  than  as  a  contract  of  indemnity,  it  not  being  cer- 
tain when  Brooks  indorsed  the  bill  to  the  Olney  Bank^  that  the 
drawee  would  refuse  payment.  In  support  of  these  positions, 
were  cited  the  following  authorities;  S  Wils.  l.S.  Chilton  v. 
Whiffirty  id.  26fi.  Qoddard  v,  Vanderheyden^  id.  S46,  Young  v. 
Hockley,  Conop,  525.  Taylor  v.  Mills  and  MagnaU^  and  John- 
son V.  SpiUery  DougU  167,  last  edit. 

In  support  of  the  rule,  Le  Blanc,  Serjt.,  contended,  that  the 
drawer  of  a  bill  of  exchange  immediately  contracted  a  debt 
t  641  3  upon  drawing  the  bill,  it  was  debititm  in  prasenti,  solvendum  in 
Jutwro.  If  it  were  a  debt  owing  by  the  bankrupt  to  any  one  at 
that  time,  who  might  have  proved  it,  it  is  barred.  The  bank- 
rupt ought  not  to  be  injured  by  the  bill  being  indorsed  over  to 
another.  The  cases  cited  on  the  other  side  were  upon  promises 
to  indemnify. 

The  cause  having  stood  over  to  this  term,  The  Court  were 
unanimously  of  opinion,  that  the  Plaintiff  was  intitled  to  re- 
cover, notwithstanding  the  certificate.  The  cases  cited  were 
not  confined  to  an  express  indemnity,  but  were  decided  on 
the  ground  that  the  Plaintiff  could  prove  no  debt  till  he  had 
actually  paid  the  money,  and  the  payment  was  after  the  bank- 
ruptcy (fl). 

Rule  discharged. 

(a)  See  Hancock  v.  Entwiitle^  S  Term  Rep.  B.  R.  457. 


J'i*"**^  Teelawney  against  Thomas  (a). 

Jhui/e  7tb. 

Where  a  ¥N  this  cause  there  were  two  trials ;  in  both  a  verdict  was 

twice  tried,  found  for  the  Plaintiff,  and  the  costs  of  both  were  allowed 

Srt^f^^'d  '^^  ^^  ^^^  prothonotary,  the  rule  for  the  second  trial  being 

on  etch  trial  entirfsly  silent  as  to  costs.     But  now  Watson,  Serjt.,  moved  for 

ptrty,\?u^  a  rule  to  shew  cause  why  the  taxation  should  not  be  reviewed, 

mthled  to  on  the  ground  that  Mr.  Justice  TVilson(b),  before  whom  the  first 

botii ;  but  where  the  verdicts  are  found  for  diflerent  parties,  the  costs  of  the  first  trial  are  not  allowed  (c). 

(a)  Ante,  507.  East,  119.  Worcester  Canal  Compaq 

{b)  WhomtforLordLcugkborough      t.    Trent    Navigatwn    Companjft   ' 
at  ChtttdhaU.  Marah.  475,  and  see  Payne  v.  Bmkyt 

(c)  [Accord.  Bird  v»  AppkUm,  l      5  Brod.  &  Biag.  504.] 
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trial  was  hadi  when  the  second  trial  was  moved  for,  stated  his 
opinion  that  he  ought  to  have  nonsuited  the  Plaintiff,  and  that 
the  second  trial  was  granted  under  that  impression  on  all  par- 
ties.    But, 

The  Court  held  that  ground  to  be  insufficient,  and  refused 
the  rule ;  at  the  same  time  confirming  the  practice  above  men- 
tioned in  Parker  v.  Wells  (a),  that  whei;e  there  are  two  trials, 
and  the  verdicts  are  the  same  way  in  each,,  the  party  in  whose 
favour  they  are  found,  is  intitled  to  the  costs  of  both  trials ;  but 
where  the  verdicts  are  different  ways,  there  the  costs  of  the 
former  trial  are  not  allowed. 

Bule  refused. 


1791. 

Taklaw- 

NKY 

against 
Tbomjli. 


(a)  Anie^  639,  ri« 
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1791.  a  debt  under  the  commission,  yet  tlie  PIainti£P  Brooks  could 
^j^^„  not,  till  he  actually  paid  the  money,  which  was  after  the  allow- 
agamst  ing  of  the  certificate;  that  this  could  not  be  considered  in  any 
other  light  than  as  a  contract  of  indemnity,  it  not  being  cer- 
tain when  Brooks  indorsed  the  bill  to  the  Olney  Bankj  that  the 
drawee  would  refuse  payment.  In  support  of  these  positions, 
were  cited  the  following  authorities;  S  Wils.  13.  Chilton  v. 
Whtfflih  id.  26fi.  Goddard  v.  Vanderheyden^  id.  S46.  Young  v. 
Hockley^  Cffwp.  525.  Taylor  v.  Mills  and  MagnaU^  and  JbAn- 
son  V.  Spillerj  DougL  167,  last  edit 

In  support  of  the  rule,  Le  Blanc,  Seijt.,  contended,  that  the 
drawer  of  a  bill  of  exchange  immediately  contracted  a  debt 
t  641  3  upon  drawing  the  bill,  it  was  debittwi  in  prtesenti^  solvendum  in 
Jiituro.  If  it  were  a  debt  owing  by  the  bankrupt  to  any  one  at 
that  time,  who  might  have  proved  it,  it  is  barred.  The  bank- 
rupt ought  not  to  be  injured  by  the  bill  being  indorsed  over  to 
another.  The  cases  cited  on  the  other  side  were  upon  promises 
to  indemnify. 

The  cause  having  stood  over  to  this  term.  The  Court  were 
unanimously  of  opinion,  that  the  Plaintiff  was  intitled  to  re- 
cover, notwithstanding  the  certificate.  The  cases  cited  were 
not  confined  to  an  express  indemnity,  but  were  decided  on 
the  ground  that  the  Plainti£P  could  prove  no  debt  till  he  had 
actually  paid  the  money,  and  the  payment  was  after  the  bank- 
ruptcy (a). 

Rule  disdiarged. 

(a)  See  Hancock  v.  EfUwtle^  S  Term  Rep.  B.  R.  457. 


^onda^  Ta£LAWN£T  ogainst  Thomas  (fl). 

Jhui/e  7th. 


When  a  ¥N  this  cause  there  were  two  trials ;  in  both  a  verdict  was 
nvioe  tried,  found  for  the  Piaintifi^,  and  the  costs  of  both  were  allowed 

MdtheYeiv  jjjnu  by  tjjg  prothonotary,  the  rule  for  the  second  trial  being 
on  etch  trial  entirjBJy  silent  as  to  costs.  But  now  Watson,  Seijt.,  moved  for 
par^\?U*  *  ^^  ^^  shew  cause  why  the  taxation  should  not  be  reviewed, 
intitled  to      on  the  ground  that  Mr.  Justice  JF?bon  (6),  before  whom  the  first 

the  cofts  of 

both ;  but  where  the  verdicts  are  found  for  difierent  parties,  the  costs  of  the  first  trial  are  not  allowed  (c). 

(a)  Ante,  503.  East,  lis.  Worcester  Canal  Company 

(&)  Who  ULt  (or LordLcugkborough  t.    Trent    NavigaiUm    Company ^    t 

at  GwidhaU.  Marsh.  475,  and  see  Payne  v.  Btiiey, 

(c)  [Accord.  Bird  v»  AppUion,  l  s  Brod.  &  Biag.  904.] 
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trial  was  hadi  when  the  second  trial  was  moved  for,  stated  his 
opinion  that  he  ought  to  have  nonsuited  the  Plaintiff,  and  that 
the  second  trial  was  granted  under  that  impression  on  all  par- 
ties.    But, 

The  Court  held  that  ground  to  be  insufficient,  and  refused 
the  rule ;  at  the  same  time  confirming  the  practice  above  men- 
tioned in  Parker  v.  Wells  (a),  that  whei;e  there  are  two  trials, 
and  the  verdicts  are  the  same  way  in  each,,  the  party  in  whose 
favour  they  are  found,  is  intitled  to  the  costs  of  both  trials ;  but 
where  the  verdicts  are  different  ways,  there  the  costs  of  the 
former  trial  are  not  allowed. 

Bule  refused. 


1791. 

Taklaw- 

NKY 

against 
Tbomab. 


(a)  Ante^  6S9,  fu 
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1791»  a  debt  under  the  commission,  yet  the  Plaintiff  BrooJcs  could 
^][^^  noty  till  he  actually  paid  the  money,  which  was  after  the  allow- 
'i&'^inu  ing  of  the  certificate ;  that  this  could  not  be  considered  in  any 
other  light  than  as  a  contract  of  indemnity,  it  not  being  cer- 
tain when  Brooks  indorsed  the  bill  to  the  Olney  Bank^  that  the 
drawee  would  refuse  payment.  In  support  of  these  positions, 
were  cited  the  following  authorities;  S  Wils.  l.S.  Chilton  v. 
Whiffin^  id.  26fi.  Goddard  v.  Vanderheyden^  id,  346.  Young  v. 
Hockley,  Ccftsp.  525.  Taylor  v.  Mills  and  Magnall^  and  Jokn- 
son  V.  SpiUeTf  Dough  167,  last  edit. 

In  support  of  the  rule,  Le  Blanc,  Seijt.,  contended,  that  the 
drawer  of  a  bill  of  exchange  immediately  contracted  a  debt 
t  641  3  upon  drawing  the  bill,  it  was  debitttm  in  prasenti,  solvendum  in 
Jiituro.  If  it  were  a  debt  owing  by  the  bankrupt  to  any  one  at 
that  time,  who  might  have  proved  it,  it  is  barred.  The  bank- 
rapt  ought  not  to  be  injured  by  the  bill  being  indorsed  over  to 
another.  The  cases  cited  on  the  other  side  were  upon  promises 
to  indemnify. 

The  cause  having  stood  over  to  this  term.  The  Court  were 
unanimously  of  opinion,  that  the  Plaintiff  was  intitled  to  re- 
cover, notwithstanding  the  certificate.  The  cases  cited  were 
not  confined  to  an  express  indemnity,  but  were  decided  on 
the  ground  that  the  Plaintiff  could  prove  no  debt  till  he  had 
actually  paid  the  money,  and  the  payment  was  after  the  bank- 
ruptcy («)• 

Rule  discharged. 

(a)  See  Hancock  v.  EtUwutle,  Z  Term  Rep.  B.  R.  437. 


Mcmda^,  Teelawney  cgainst  Thomas  (a). 

Where  a  ¥N  this  cause  there  were  two  trials ;  in  both  a  verdict  was 

twice  tried,  fouud  for  the  Plaintiff,  and  the  costs  of  both  were  allowed 

^thever-  jjjm  [jy  ^^  prothonotary,  the  rule  for  the  second  trial  being 

on  cMh  trial  entirely  siknt  as  to  costs.     But  now  Watson,  Serjt.,  moved  for 

MTty^heiT  *  ^"^®  ^®  shew  cause  why  the  taxation  should  not  be  reviewed, 

intitled  to  on  the  ground  that  Mr.  Justice  JFfbon (6),  before  whom  the  first 

both ;  but  where  the  verdicts  are  found  for  dif&rent  parties,  the  costs  of  the  first  trial  are  not  allowed  (c). 

(d\  Ante,  805.  East,  lis.  Woreater  Canal  Compaq 

{h)  VfhowtiotlAxdLimgkborough      t.    Trent    Namgalum    Companjff   < 
at  ChOdhall.  Marah.  475,  and  see  Pa^  v.  Bailey, 

(c)  [Accord.  Bird  v»  AppUton^  l      5  Brod.  &  Biag.  504.] 
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trial  was  had,  when  the  second  trial  was  moved  for,  stated  his 
opinion  diat  he  ought  to  have  nonsuited  the  PlaintifF,  and  that 
the  second  trial  was  granted  under  that  impression  on  all  par- 
ties.    But, 

The  Court  held  that  ground  to  be  insufficient,  and  refused 
the  rule ;  at  the  same  time  confirming  the  practice  above  men- 
tioned in  Parker  v.  Wells  (a),  that  whei;e  there  are  two  trials, 
and  the  verdicts  are  the  same  way  in  each,,  the  party  in  whose 
favour  they  are  found,  is  intitled  to  the  costs  of  both  trials ;  but 
where  the  verdicts  are  different  ways,  there  the  costs  of  the 

former  trial  are  not  allowed. 

* 

Bule  refused. 


1791. 

Teklaw- 

KEY 

Ogatruf 
Tbomab. 


(a)  AnUf  639,  fi. 
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ARGUED  AKD  DETERMINED  1791. 

ft 

IN  THB 


Court  of  COMMON  PLEAS, 


IN 


Trinity    Term, 

In  the  Tbirty-first  Year  of  the  Reign  of  George  III. 


PiCKwooD  against  Wright.  j^Z^ 

TN  this  action  of  assumpsit  the  Plaintiff  took  a  verdict  for  Where  a 

611/.  which  was  really  the  sum  due  to  him,  nnd  entered  up  given  for  a 
judgment  for  that  sum  beside  costs,  but  the  damages  laid  in  the  ^/***^  *"" 
declaration  were  but  600/.     A  writ  of  error  was  brought  on  amount  of 
this  judgment,  and  Kerbt/j  Serjt.,  obt^iined  a  rule  to  shew  cause  \^^  j„  ^Jf** 
why  a  remittitur  of  the  11/.  should  not  be  entered.     Adair  and  declaration, 
Le  Blancj  Serjts.,  argued  against  the  rule,  saying,   that  after  cause  a  writ 
judgment  signed  and  error  brought,  it  was  too  late  to  enter  a  v^®"?'"u 
remittitur  for  the  sum  which  caused  the  error ;  and  they  cited  Court  wUl 
the  ca«e  off  Sandiford  v*  Bean^  B.  R.  H'tl.  13  Geo.  8.  (b)  as  an  ^Xtiffto' 
authority  in  point.     Kerby^  on  the  other  side,  insisted,  that  as  enter  a  «- 

1  1.  J  •       1  •  •         •    1.     I  I     ]  nultUuT  of 

long  as  the  record  remained  m  court,  it  might  be  amended.         the  excess 

above  the 
sum  laid  in  the  declaration,  on  payment  of  the  costs  of  the  writ  of  error  (a). 

{a)  [The  amendment  may  be  made  able  thereto.  Hard^  g.  t.  v.  Catkeart, 

after  the  term  of  the  judgment,  and  1  Marsh.  180.] 

after  joinder  in  error,  Ut/ter  v.  Van-  (b)  Cited  m  2  Qac.  Abr.  5.  last 

tey,  4  M  &  6.  94.  Indeed  in  the  Edit,  and  is  as  follows.    **  If  the  jury 

principal    case    the    applicatfon    to  **  give  more,  the  Plaintiff  nnist  re» 

amend  was  made  in  the  term  subse-  **  linquish  the  extra  damages,  for  if 

quent  to  that  in  which  the  judgment  **  he  enters  up  the  judgment  for  the 

was  entered,  ibid,  98.  100.   The  re-  *•  whole  whidi  the  jury  give,  it  » 

cord  in  a  penal  action,  in  which  the  **  error,   and  cannot  be  amended  or 

jury  have  given  damages  by  mistake,  *'  helped  in  any  manner.    So  deter- 

mav  be  amended  after  errcM*  brought  ''mined  in  B.  R.  H.  1773,  Sandp- 

in  iL  B.  by  entering  a  remittitur,  and  *^ford  and  Bean^  Esq** 
the  transcript  may  be  made  conform- 

y  Y  2  The 
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CASES  IN  TRINITY  TERM 


1791*  The  Court  thou<;ht  it  was  reasonable  to  allow  the  amendment, 

PxcxwooD    ^^^  therefore  made  the  rule  absolutei  upon  payment  of  the 
flgntnj*      costs  of  the  writ  of  error  (a). 

(a)  The  Defendant  pleaded  the  tion  conld  not  have  been  brou^t,  if 
statute  of  limitations,  and  the  time  the  juc^gment  had  been  rererwd  on 
was  so  far  elapsed,  that  a  fresh  ac-      the  writ  of  error,  j 


jFViday, 
July  8tb. 


Service  of  a 
declaration 
in  ejectment, 
before  the 
essoign  day 
of  the  temi, 
on  the 
daughter  of 
the  tenant 
in  posses- 
sion, in  the 
absence  of 
the  tenant 
and  his  wife, 
is  good,  pro- 
vided it  ap- 
pears that 
the  daughter 
delivered  it 
to  the  wife^ 
though  it 
should  not 
appear  that 
such  deli- 
very was 
befi)re  the 
essoign 
day  (a). 


Smith,  on  the  Demise  of  Lord  Stourton  and  Others, 

against  Hurst. 

/ID AIR,  Serjt.,  moved  for  judgment  against  the  casual 
ejector,  on  the  following  circumstances.  On  the  18th  of 
June  last,  the  attorney  went  with  the  declaration  in  ejectment 
to  the  house  of  the  tenant  in  possession,  but  not  finding  either 
him  or  his  wife  at  home,  left  it  with  his  daughter,  and  at  the 
same  time  acquainted  her  with  the  contents  and  meaning  of  it 
On  a  subsequent  day,  the  attorney  called  again  at  the  house, 
when  he  saw  the  tenant's  wife,  (the  tenant  himself  being  then 
also  from  home)  and  inquired  of  her  whether  she  had  received 
the  declaration  which  was  left  with  her  daughter :  she  answered 
she  had  received  it,  and  shewed  it  to  the  attorney^  who  read  it 
over  to  her,  and  explained  it*  She  then  said,  that  her  husband 
had  not  been  at  home  since  the  paper  v^as  delivered  to  her 
daughter;  but  that  she  would  send  it  to  him. 

The  Court  were  at  first  much  inclined  to  refuse  the  rule^  be- 
cause it  did  not  clearly  appear  from  the  afiidavit,  that  the  de- 
claration came  to  the  hands  of  the  wife  before  the  essoign  day 
of  the  term;  but  the  case  ofGoodtitlev.  Thrustout,  Barnes  183  (6), 
being  cited,  on  the  authority  of  that  case  they  made  the 

Rule  absolute. 


(a)  [But  in  GoodtUle,  d.  Read,  v. 
Badtitle,  l^os.  &  Pul.  984,  it  was 
held  that  an  acknowledgment  by  the 
wife  that  she  bad  received  a  copy  of 
the  declaration  which  had  been  served 
upon  her  niece  was  not  sufficient;  and 
see  Anon.  S  Chitty's  Ref).  18S.  That 
there  mutt  be  an  adniission  of  the 


receipt  of  the  declaration  before  the 
essoign  day,  see  Roe,  d,  Hambrooky 
y.Ihe^  14  East,  441.  Doe.d.  Tkh 
dale,  V.  Roe,  S  Chitty's  Rep.  180. 
Doe^d,  Macdougal,y»Roef4  B.Moore» 
20.] 
(6)  Last  Edit 


Harvey 
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Harvey  asainst  Richards. 


July  11th. 


A  SSUMPSIT  by  the  indorsee  against  the  acceptor  of  a  Where  in  an 
bill  of  exchange  for  49^  165.  9d.s  the  second  count  was  for  mmpsUon 
money  lent  and  advanced ;  the  third  for  money  paid,  laid  ouf  *jj**"  °^^ 
and  expended;  the  fourth  for  money  had  and  received;  and  the  usual 
the  fifth,   on  an  account  stated.     Plea,   that  the  Defendant  ^^^  the 
•*  does  not  awe  to  the  said  John  (the  Plaintiff)  the  said  sum  of  ^«'*°^* 
<<  49/.  165.  9d.  above  demanded,  by  virtue  of  the  said  bill  ofex^  debet  to  the 
««  change  or  any  part  thereof,  in  manner  and  form  as  the  said  ^"^u"  *^* 
**  John  hbth  above  thereof  complained  against  him,  and  of  this  does  not 
^  he  puts  himself  upon  the  country,  &c."  but  no  notice  was  ^  the'other 
taken  of  the  other  counts.     On  this  plea,  the  Plaintiff  joined  «>«°*»»  "ft" 

-1       •       J  •••  A      1  1^       «  «     •  1       a  verdict  for 

*  issue  and  gamed  a  verdict.    And  tiovr^  Marshally  Serjt,  ob-  thePlaintifl; 
tained  a  rule  to  shew  cause  why  the  judgment  should  not  be  ^^  2^"^ot 
arrested,  on  the  ground  that  the  plea  of  nil  debet  to  the  first  takeadvui- 
count  was   bad,  and  that  as  there  was  no  plea  to  the  other  oi^mia." 
counts,  there  was  a  discontinuance.  pieadng  in 

arrest  of 

Adair^  Serjt.,  shewed  cause,  arguing,  that  supposing  these  ob-  judgment 
jections  were  well  founded  in  themselves,  they  were  cured  by  r  •  545  n 
the  verdict,  for  which  purpose  he  cited  the  following  authori- 
ties, viz,  Aleyn  76.  1  Brcnmd.  8.  Glover  v.  Taylor.  Cro.  Eliz. 
476,  Corbyn  v.  Brown.  Stat.  32  Hen.  8.  c.  SO.  Cro.  Eliz.  4669 
Chamberlayn  v.  Nichols.  Cro.  Car.  25,  Knight  v.  Harvey.  1  Lev* 
14£,  ElringtM  v.  Doshant.  5  Lev*  374,  Sedgtoicke  v.  Jlichard^ 
son.  Salt.  218,  Carter  v.  Davies.  2  Stra.  1022,  Mar  sham  v. 
Gibbs. 

Marshallf  Serjt.,  in  support  of  the  rule^  contended,  1.  That 
this  was  a  discontinuance  of  the  whole  action,  by  which  the 
Plaintiff  was  out  of  court 

£.  That  it  was  not  cured  by  the  verdict. 

1.  It  is  a  settled  rule  of  law,  that  every  suit,  whether  civil  or 
criminal,  ought  to  be  continued  from  its  commencement  to  its 
conclusion  without  any  gap  or  chasm,  2  Hawk.  P.  C.  298.  If 
the  Defendant  plead  to  part,  he  must  traverse  the  other  part, 
because  the  other  matter  remains  stiil  a  fact  to  be  tried  by  a 
jury,  there  being  no  question  of  law  moved  concerning  it.  But 
if  the  Plaintiff  do  not  pray  judgment  for  the  part  unanswered, 
it  is  a  discontinuance  by  him,  because  he  does  not  insist  on  the 
judgment  of  the  court  fi>r  want  of  an  answer,  nor  has  he  put 

the 
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1791.      the  matter  unanswered  into  any  proper  way  of  examination. 
^  The  matter  then  not  being  put  in  a  way  of  examination  by  the 

against  Defendant,  nor  prayed  by  the  PhiintifF  to  be  adjudged  as  ad- 
cH^us.  jj^j^jpj  jjy  jjjg  Defendant,  it  is  a  question  out  of  court,  since  the 
PiaintiflT  by  not  following  it  to  a  proper  determination  has  dis« 
continued  it.  Gilb.  Hist.  C.  P.  6 1.  134.  158.  If  the  plea 
begins  with  an  answer  to  the  rvholey  but  the  matter  pleaded  is 
in  truth  only  an  answer  to  partf  the  whole  plea  is  nought,  and 
tii«  Plaintiff  may  demur  :  but  if  the  plea  begin  only  as  an  an- 
awef  to  parti  &nd  is  in  truth  only  an  answer  but  to  part,  the 
Plaintiff  must  not  demur,  but  take  judgment  by  nil  dicit  for 
tiie  part  unanswered,,  for  if  he  demur  or  plead  over,  the  whole 
action  is  discontinued.  1  Salk.  179»  IBO,  Weeks  v.  Peath^  and 
Market  v.  Johnson!  But  if  the  Plaintiff  take  judgment  by 
nil  dicitj  it  must  be  in  the  same  term.  Stra.  30%  Woodward  v. 
Bobinson.  If  one  penny  be  left  unanswered,  it  is  a  diticontinu- 
[  $46  ]  ance;  Ibid.  303,  Nichols  v.  Backhouse,  If  a  trespass  in  one  of 
three  closes  be  left  unanswered,  it  is  a  discontinuance^  and  not 
cured  by  any  of  the  statutes  of  jeofail,  Carter  51,  Atfre  v.  Gfais- 
sam*  The  venire  was  returnable  the  2Sd  of  Qetobert  and  the 
distringas  tested  the  24th,  by  which  there  was  a  chasm  of  one 
day  in  the  process :  On  motion  in  arrest  of  judgment,  it  was 
bolden  to  be  a  discontinuance  and  not  amendable.  1  Salk.  51| 
TJte  Queen  y.  Tuichin. 

£•  This  being  then  a  clear  discontinuance,  the  next  question 
is^  whether  it  is  cured  by  the  verdict  ?  By  stftt.  32  Hen.  8.  c.  30i 
after  verdict  judgment  shall  proceed  notwithstamiing  any  dis- 
continuance, &C.  But  the  verdict  which  will  cure  a  discoofina* 
anoe^  must  be  a  perfect  one,  such  as  the  Court  may  give  judg- 
ment upon  between  the  parties.  Gilb.  Hist.  C.  P.  155,  1 56* 
For  if  the  verdict  itself  make  a  discontinuance  by  finding  only 
part  of  the  declaration  and  nothing  to  the  other  part,  this  is  a 
discontinuance  not  cured  by  the  statute :  because  the  intent  of 
the  issue  is,  that  the  whole  event  of  the  matter  in  issue  sballbe 
dfetermioed^  and  the  answering  to  part  does  not  answer  the  pre- 
cept of  the  Court  nor  to  the  design  of  the  issue,  which  is  to 
determine  the, whole  oause^  that  so  it  may  be  a  bar  to  any  other 
action..  Gilb.  Hist.  C.  P.  156.  It  wiould  therefore  be  absurd 
to  suppose  that  a  verdict  as  to'part  of  che  declaration,  on  which 
the  Court  can  give  no  judgment  even  for  that  part  which  does 
not  go  to  the  whole  merits  of  the  case  contained  in  the  declarsr 

tioD, 
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tion,  should  cure  a  discontinuance.  The  verdict  here  is,  that  1791. 
the  Defendant  does  owe  to  the  Plaintiff  49/.  \6s.  9d.  above  de- 
manded by  virtue  of  the  said  bill  of  exchange.  But  it  is  not  al- 
leged in  the  first  count  that  the  Defendant  was  indebted.  This 
being  an  action  at  the  suit  of  an  indorsee,  debt  would  not  He ; 
there  is  therefore  no  colour  for  the  plea  of  nil  debet,  or  to  say 
that  it  is  an  answer  to  the  count.  The  verdict  in  assumpsit  is, 
that  the  Defendant  "did  undertake  and  promise  in  manner 
and  form  as  the  Plaintiff  hath  declared,"  and  the  damages  are 
assessed  by  occasion  of  the  "  not  performing  the  within  pro- 
mises and  undertakings,"  &c.  The  judgment  there  is  that  the 
Plaintiff  do  recover  his  damages  by  the  Jury  assessed:  But  how 
can  judgment  be  given  that  the  Plaintiff  recover  his  damages. 
by  the  jfity  assessed,  when  the  jury  have  assessed  no  damages  ? 
If  the  jury  on  this  issue  find  any  damages,  those  damages  must 
be  for  the  detention  of  the  debt  due  on  the  bill,  and  not  for  the 
sum  itself,  as  is  the  course  on  the  plea  of  non  assumpsit.  Upon 
the  whole  then,  as  there  is  no  verdict  on  which  the  Court  can  [  647  ] 
giv^  judgment  for  the  Plaintiff,  the  discontinuance  is  not  cured, 
and  the  cause  is  out  of  court,  the  judgment  therefore  must  be 
arrested;  for  if  one  of  the  parties  is  out  of  court,  there  cannot 
be  a  repleader.  2  Ld.  Raym.  92S» 

The  Court  held  that  the  defect  was  cured  by  the  verdict ;  fof 
the  Defendant  should  not  take  advantage  of  his  oWn  mis-plead« 
ing  to  defeat  the  Plaintiff's  suit,  when  the  jury  had  found  that 
he  owed  the  debt  due  on  the  bill  of  exchange. 

Rule  discharged. 
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SuMifER  against  BttADY,  Cartwright,  and  Fenton. 

T|EBT  on  bond  for  400/.  Plea  of  the  Defendant  Brady, 
non  est  factum,  on  which  issue  was  joined.  2.  That  he 
ought  not  to  be  charged  with  the  said  debt  by  virtue  of  the  said 
writing  obligatory,  because  he  says,  that  he  before  the  suing 
out  of  the  commission  hereafter  mentioned,  to  wit,  on  the  Ist 
ot  December,  1789,  at  Westminster  aforesaid,  being  a  dealer  and 
chapman,  and  seeking  his  trade  of  living  by  buying  and  sellingj 

Chancenor  against  the  allowance  of  the  certificate,  is  twu/'bystat.  5  Geo.  2.  c. 

(a)  [Similar  provisioDy  6  Geo,  4.  c.  16.  «.  125.] 

and 
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1 79 1  •     and  being  also  indebted  to  one  Edward  Francis  Burke  in  the  sam 

r of   ]00/.  and  upwards,  became  and  was  then  and  there  a  bank- 

agahut      rupt  within  the  intent  and  meaning  of  the  several  statutes  con- 
^^^'      cerning  bankrupts;  and  that  thereupon  a  certain  commission 
under  the  Great  Seal  of  Great  Britain^  bearing  date  at  West- 
minster  aforesaid,   the  81st  of  December  in  the  same  year, 
grounded  upon  the  said  several  statutes  or  some  or  one  of  them, 
was  then  and  there  duly  awarded  and  issued  upon  the  petition 
of  the  said  Edward  Francis  Burke  against  him,  directed  to  cer- 
tain commissioners  therein  named,  thereby  giving  full  power 
and  authority  to  the  said  commissioners,  fi>ur  or  three  of  them, 
to  execute  the  same  as  in  and  by  the  said  commission  (relation 
being  thereunto  had)  will  more  fully  appear.     By  virtue  of 
which  said  commission  and  by  force  of  the  statutes  aforesaid 
the  Defendant  was  afterwards,  to  wit,  on  the  26th  December  in 
the  year  aforesaid,  at  Westminster  aforesaid,  duly  adjudged  and 
declared  to  be  a  bankrupt ;  that  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  Westminster  aforesaid,  due  notice  was 
given  and  published  in  the  London  Gazette^  that  such  commis* 
[  648  ]    >ion  had  been  awarded  and  issued,  against  him,  and  that  he 
had  been  declared  bankrupt,  and  certain  times  were  duly  ap- 
pointed by  ^uch  notice  for  admitting  the  proof  of  any  of  his 
creditors'  debts  at  the  Guildhall^  in  the  city  of  London*     That 
afterwards,  to  wit,  on  the'  1st  October ^  1790,  at  Westminster 
aforesaid,  three  of  the  commissioners  named  in  the  said  com- 
mission certified  in  writing  under  their  hands  and  seals  to  the 
Lord  High  Chancellor  of  Great  Britain^  that  the  Defendant 
had  made  a  full  discovery  of  his  estate  and  effects,  and  in  all 
things  conformed  himself  to  the  several  statutes  made  and  then 
in  force  concerning  bankrupts;  and  particularly  to   the  di- 
rections of  the  statute  in  that  behalf  made  in  the  5th  year  of 
his  late  majesty's  reign,'  and  that  there  did  not  appear  to  them 
any  reason  to  doubt  of  the  truth  of  such  discovery,  or  that  the 
same  was  not  a  ftiU  discovery  of  all  the  estate  and  effects  of  the 
Defendant.     That  before  the  making  of  the  said  certificate  by 
the  said  commissioners,  four  parts  in  five  both  in  number  and 
value  of  the  creditors  of  the  Defendant  who  were  creditors  for 
not  less  than  20/.  respectively,  and  had  proved  their  debts  under 
the  said  commission,  had  duly  signed  the  said  certificate  and 
testified  their  consent  thereto  and  to  the  discharge  of  the  De- 
fendant, in  pursuance  of  the  said  last  mentioned  act  of  parlia- 
ment; 
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laent ;  which  was  also  in  due  manner  certified  by  the  said  com-      1791* 
missionei*s,  to  wit,  at  Westminster  aforesaid.     And  the  Defend-     

J%TT  ftff^F  Vtt. 

ant  having  afterwards,  to  wit,  on  day  and  year  last  aforesaid,  at  agamtt 
Westminster  aforesaid,  made  oath  that  such  certificate  and  con-  ^*^^* 
sent  of  the  said  creditors  thereunto  had  been  obtained  fairly 
and  without  fraud,  the  said  certificate  was  then  and  there  laid 
before  the  Lord  Chancellor  for  allowance  and  confirmation. 
That  the  Plaintifi^  being  a  creditor  of  the  Defendant,  after- 
wards, to  wit,  on  day  and  year  last  aforesaid,  at  Westminster 
aforesaid,  preferred  a  petition  (a)  to  the  said  Lord  Chancellor 
against  the  allowance  and  confirmation  of  the  said  certificate 
of  the  Defendant,  who  before  and  at  the  time  of  preferring 
the  said  petition  was  detained  in  prison,  and  in  execution  there 
by  and  at  the  suit  of  the  PlaintifiT:  and  thereupon,  afterwards 
and  whilst  the  Defendant  was  so  detained  in  prison  as  afore- 
said, and  before  the  allowance  and  confirmation  of  the  said 
certificate^  to  wit,  on  the  day  and  year  in  the  said  declaration 
mentioned,  at  Westminster  aforesaid,  it  was  unlawfidly  consented 
to  and  agreed  by  and  between  the  Defendant  and  the  Plaintiff  r  549  1 
that  such  writing  obligatory  as  is  mentioned  in  the  said  declara* 
tion  should  be  sealed  and  executed,  and  together  with  certain 
other  securities  should  be  delivered  to  the  Plaintifi^  and  ihat 
the  Plaintiff  in  consideration  thereof  should  thereupon  dis- 
charge the  Defendant  irom  his  said  imprisonment,  and  also  with-- 
draw  the  petition  so  preferred  hy  him  against  the  certificate  as 
aforesaid^  to  the  intent  that  the  allowance  and  confirmation  there* 
of  ly  the  Lord  Chancellor  might  he  obtained :  that  the  said  writ* 
ing  obligatory  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Westminster  aforesaid,  sealed,  executed,  and  de- 
livered to  the  Plaintiff,  and  by  him  accepted,  taken,  and  re- 
ceived in  pursuance  of  the  said  agreement  and  for  the  consider- 
ations aforesaid  before  the  allowance  of  the  said  certificate  of 
the  Defendant,  (which  has  since  been  obtained  accordingly) 
whereby  the  said  writing  obligatory  in  the  said  declaration  men- 
tioned is  wholly  void  and  of  no  effect^  and  this  the  said  Defend- 
ant is  ready  to  verify,  &c.  &c.  S.  That  the  said  writing  obli- 
gatory was  executed  and  delivered  to  the  Plaintiff  for  securing 
the  payment  of  a  certain  debt  or  sum  of  money  due  to  him 

(a)  It  was  stated  in  the  petition,     debts  in  order  to  make  up  the  number 
that  many  of  the  persons  who  signed     of  four  fifths,  and  had  received  money 
it  were  not  creditors  of  the  l»nk-     for  so  doing, 
rupty  but  had  made  false  affidavits  of 

from 


648  CASES  i»  TRINITY  TERM 

1 79 1  •     and  being  also  indebted  to  one  Edward  Francis  Burke  in  the  sam 

' of   ]00/.  and  upwards,  became  and  was  then  and  there  a  bank' 

against      rupt  within  the  intent  and  meaning  of  the  several  statutes  con- 
^^^'      cerning  bankrupts;  and  that  thereupon  a  certain  commission 
under  the  Great  Seal  of  Great  Britain^  bearing  date  at  Wesi^ 
minster  aforesaid,   the  81st  of  December  in  the  same  year, 
grounded  upon  the  said  several  statutes  or  some  or  one  of  them, 
was  then  and  there  duly  awarded  and  issued  upon  the  petition 
of  the  said  Edward  Francis  Burke  against  him,  directed  to  cer- 
tain commissioners  therein  named*  thereby  giving  full  power 
and  authority  to  the  said  commissioners,  fi>ur  or  three  of  them, 
to  execute  the  same  as  in  and  by  the  said  commission  (relation 
being  thereunto  had)  will  more  fully  appear.    By  virtue  of 
which  said  commission  and  by  force  of  the  statutes  aforesaid 
the  Defendant  was  afterwards,  to  wit,  on  the  26tb  December  in 
the  year  aforesaid,  at  Westminster  aforesaid,  duly  adjudged  and 
declared  to  be  a  bankrupt ;  that  afterwards,  to  wit,  on  tlie  day 
and  year  last  aforesaid,  at  Westminster  aforesaid,  due  notice  was 
given  and  published  in  the  London  Gazette^  that  such  commis- 
[  648  ]    sion  bad  been  awarded  and  issued,  against  him,  and  that  be 
bad  been  declared  bankrupt,  and  certain  times  were  duly  ap- 
pointed by  ^ucb  notice  for  admitting  the  proof  of  any  of  bis 
creditors'  debts  at  the  Guildhall^  in  the  city  of  London.    That 
afterwards,  to  wit,  on  the  1st  October^  1790,  at  Westminster 
aforesaid,  three  of  the  commissioners  named  in  the  said  com- 
mission certified  in  writing  under  their  hands  and  seals  to  the 
Lord  High  Chancellor  of  Great  Britain^  that  the  Defendant 
had  made  a  full  discovery  of  his  estate  and  effects,  and  in  all 
things  conformed  himself  to  the  several  statutes  made  and  then 
in  force  concerning  bankrupts;  and  particularly  to  the  di- 
rections of  the  statute  in  that  behalf  made  in  the  5th  year  of 
bis  late  majesty's  reign;  and  that  there  did  not  appear  to  them 
any  reason  to  doubt  of  the  truth  of  such  discovery,  or  that  the 
same  was  not  a  full  discovery  of  all  the  estate  and  effects  of  the 
Defendant.     That  before  the  making  of  the  said  certificate  by 
the  said  commissioners,  four  parts  in  five  both  in  number  and 
value  of  the  creditors  of  the  Defendant  who  were  creditors  for 
not  less  than  20/.  respectively,  and  had  proved  their  debts  under 
the  said  commission,  had  duly  signed  the  said  certificate  and 
testified  their  consent  thereto  and  to  the  discharge  of  the  D&- 
{^ndant,  in  pursuance  of  the  said  last  mentioned  act  of  parlia- 
ment ; 
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laent ;  which  was  also  in  due  manner  certified  by  the  said  com-      1791* 

missionei*s,  to  wit,  at  Westminster  aforesaid.    And  the  Defend-     

ant  having  afterwards,  to  wit,  on  day  and  year  last  aforesaid,  at  offunu 
Westminster  aforesaid,  made  oath  that  such  certificate  and  con-  ^^^^' 
sent  of  the  said  creditors  thereunto  had  been  obtained  fairly 
and  without  fraud,  the  said  certificate  was  then  and  there  laid 
before  the  Lord  Chancellor  for  allowance  and  confirmation. 
That  the  Plaintifi^  being  a  creditor  of  the  Defendant,  aflter- 
wards,  to  wit,  on  day  and  year  last  aforesaid,  at  Westminster 
aforesaid,  preferred  a  petition  (a)  to  the  said  Lord  Chancellor 
against  the  allowance  and  confirmation  of  the  said  certificate 
of  the  Defendant,  who  before  and  at  the  time  of  preferring 
the  said  petition  was  detained  in  prison,  and  in  execution  there 
by  and  at  the  suit  of  the  Plain tifiT:  and  thereupon,  afterwards 
and  whilst  the  Defendant  was  so  detained  in  prison  as  afore- 
said, and  before  the  allowance  and  confirmation  of  the  said 
certificate^  to  wit,  on  the  day  and  year  in  the  said  declaration 
mentioned,  at  Westminster  aforesaid,  it  was  unUrwfidly  consented 
to  and  agreed  by  and  between  the  Defendant  and  the  Plaintiff  r  549  1 
that  such  writing  obligatory  as  is  mentioned  in  the  said  declara* 
tion  should  be  sealed  and  executed,  and  together  with  certain 
other  securities  should  be  delivered  to  the  Plaintifi^  and  ihat 
the  Plaintiff  in  consideration  thereof  should  thereupon  dis- 
charge the  Defendant  from  bis  said  imprisonment,  and  also  with^ 
draw  the  petition  so  preferred  hy  him  against  the  certificate  as 
aforesaidy  to  the  intent  that  the  allowance  and  confirmation  there* 
of  by  the  Lord  Chancellor  might  be  obtained:  that  the  said  writ- 
ing obligatory  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Westminster  aforesaid,  sealed,  executed,  and  de- 
livered to  the  Plaintiff,  and  by  him  accepted,  taken,  and  re- 
ceived in  pursuance  of  the  said  agreement  and  for  the  consider- 
ations aforesaid  before  the  allowance  of  the  said  certificate  of 
the  Defendant,  (which  has  since  been  obtained  accordingly) 
whereby  the  said  writing  obligatory  in  the  said  declaration  men- 
tioned is  wholly  void  and  of  no  effect,  and  this  the  said  Defend- 
ant is  ready  to  verify,  &c.  &c.  S.  That  the  said  writing  obli- 
gatory was  executed  and  delivered  to  the  Plaintiff  for  securing 
the  payment  of  a  certain  debt  or  sum  'of  money  due  to  him 

(a)  It  was  stated  in  the  petition,     debts  in  order  to  make  up  the  number 
that  many  of  the  persons  who  signed     of  four  fifths,  and  had  received  money 
it  were  not  creditors  of  the  l»nk-     for  so  doing, 
rapt,  but  had  made  false  affidavits  of 

from 
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1791»  from  the  Defendant  at  the  time  of  his  so  becoming  a  bankrupf, 
SoMtini  ^^^^  intent  to  persuade  the  Plaintiff  to  consent  to  the  allow- 
agohui  ance  and  confirmation  by  the  Lord  Hi^^h  Chancellor  of  a  cer- 
tificate from  the  major  part  of  the  commissioners,  that  the  De- 
fendant had  conformed  himself  in  all  things  to  the  said  statutes, 
and  to  withdrav)  a  certain  petition  preferred  by  the  Plaintiff  to 
the  said  Lord  Chancellor,  against  the  allowance  and  confirm- 
ation of  such  certificate,  to  wit,  at  Westminster  aforesaid,  and 
that  the  said  writing  obligatory  was  accordingly  there  taken  and 
accepted  by  the  Plaintiff  upon  the  occa^on  and  for  the  con- 
siderations aforesaid,  and  for  no  other  consideration  whatever, 
&c.  &c. 

Plea  of  the  Defendants  Cart-wright  and  Fenton.  That  the 
Defendant  Braifyj  before  the  making  of  the  said  writing  ob- 
ligatory had  become  and  was  ^,  bankrupt  within  the  several 
statutes  amcerning  bankrupts,  to  wit,  at  Westminster  aforesaid, 
and  that  at  the  time  of  the  making  thereof  no  certificate  fn)m 
the  commissioners  named  in  the  commission  against  the  De- 
fendant Brady,  or  from  the  major  part  of  them,  of  his  con- 
formity to  the  said  statutes  had  been  allowed  and  confirmed 
according  to  the  provisions  therein  contained  in  that  behalf; 
and  further,  that  the  said  writing  obligatory  was  executed  and 
delivered  to  the  Plaintiff  for  securing  the  payment  of  a  certain 
debt  or  sum  oF  money  due  to  him  from  the  Defendant  Bratfy 
[  650  ]  at  the  time  of  his  so  becoming  bankrupt,  with  intent  to  per- 
suade the  Plaintiff  to  consent  to  the  allowance  and  confirmation 
by  the  Lord  High  Chancellor  of  a  certificate  from  the  major 
part  of  the  said  commissioners,  that  the  Defendant  Brady  had 
conformed  himself  in  SU  things  to  the  said  statutes^  to  wit,  at 
Westminster  aforesaid,  and  that  the  said  writing*  obligatory  was 
accordingly  there  taken  and  accepted  by  the  Plaintiff  upon  the 
occasion,  and  for  the  considerations  aforesaid,  &c.  &c.    ' 

Replications  to  the  Defendant  Bradj/*s  pleas.  To  the  se- 
cond, that  the  said  writing  obligatory  was  sealed  and  deliverecf 
by  the  Defendant  Brady,  upon  and  for  a'  certain  good  and 
valuable  consideration,  to  wit,  at  Westminster  aforesaid,  in  the 
county  •  of  Jlf/(f2//^5^jr,  without  this,  that  it  was  unlawfully  con- 
sented to  and  agreed  by  and  between  Defendant  Brady  and 
Plaintiff^  in  manner  and  form  as  in  said  second  plea  is  above 
in  that  behalf  alleged,  to  the  intent  in  said  second  plea  in  that 
behalf  also  alleged,  and  this  the  said  Plaintiff  is  ready  to  verify^ 

wherefore, 


/ 
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wherefore,  &c.&;c.  To  the  third,  that  the  said  writing  obligatory     1791. 
in  the  said  declaration  mentioned,  was  executed  and  delivered  to     s,y„„^ 
the  Plaintiff  upon  and  for  a  certain  good  and  valuable  considera-      agamtt 
tion  moving  from  him  the  said  PlaintifFto  the  Defendant  Brady, 
and  not  for  securing  the  payment  of  a  certain  debt  or  sum  of 
money  due  to  the  said  Plaintiff  from  the  Defendant  Brady  at 
the  time  of  his  becoming  bankrupt,  with  the  intent  in  the  said 
last  plea  in  that  behalf  above  mentioned,  in  manner  and  form 
as  the  Defendant  Brady  hath  above  in  his  said  last  plea  in  that 
behalf  alleged ;  and  concluded  to  the  country',  whereupon  issue 
was  joined. 

Replication  to  the  Defendants  Cartwright  and  Rntor^s  plea, 
that  the  said  writing  obligatory  was  executed  and  delivered  to 
the  Plaintiff  upon  and  for  a  good  and  lawful  consideration,  and 
not  for  securing  the  payment  of  a  certain  debt  or  sum  of  money 
due  to  the  Plaintiff  from  the  Defendant  Brady  at  the  time  of 
his  becoming  bankrupt,  with  the  intent  in  the  plea  of  the  De^ 
fendants  Cartwright  and  Fenton  in  that  behalf  above  alleged, 
in  manner  and  form  as  they  have  above  in  their  said  plea  in  that 
behalf  alleged,  and  concluded  to  the  country,  whereupon  issue 
was  joined. 

Rejoinder  by  Brady  to  the  replication  to  his  second  plea, 
that  it  was  unlawfully  consented  and  agreed  by  and  between  the 
Defendant  Brady  and  the  Plaintiff  in  manner  and  form  as  in  the 
said  second  plea  is  above  in  that  behalf  alleged',  to  the  intent 
in  the  said  second  plea  in  that  behalf  also  alleged,  and  con-  [  65 1  ] 
eluded  to  the  country,  whereupon  issue  was  also  joined. 

This  cause  came  on  to  be  tried  at  the  sittings  in  the  present 
term,  when  a  verdict  was  found  for  the  Plaintiff  on  the  first 
issue,  for  the  Defendant  on  the  second,  and  with  respect  to  the 
other  issues,  the  verdict  was  to  be  entered  as  the  Court  should 
direct. 

A  rule  having  been  granted  to  shew  cause,  why  judgment 
should  not  be  entered  generally  for  the  Plaintiff,  Bond  and  Le 
BianCf^T^XBi,  were  going  to  shew  cause,  when  they  were  stopped 
by  the  Court,  who  desired  to  hear  what  could  be  said  in  favour 
of  the  rule.  Upon  this  Adair,  Serjt.,  urged  that  the  withdraw-^ 
ing  OT  opposition  to  a  ceitificate  was  not  such  an  act  as  was 
necessary  for  the  bankrupt's  discharge  within  the  staL  5  Geo.  2. 
e.  so.  and  relied  on  the  case  of  Lewis  v.  Chase,  1  P.  Wms.  6^0, 
which,  he  said,  had  never  been*  expressly  denied,  though  in  some 

degree 
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1791»  from  the  Defendant  at  the  time  of  his  so  becoming  a  bankrupt 
SuMtin  ^^^^  intent  to  persuade  the  Plaintiff  to  consent  to  the  allow- 
agomat  ance  and  confirmation  by  the  Lord  Hiuh  Chancellor  of  a  cer- 
tificate  from  the  major  part  of  the  commissioners,  that  the  De- 
fendant had  conformed  himself  in  all  things  to  the  said  statutes, 
and  to  withdrav)  a  certain  petition  preferred  by  the  Plaintiff  to 
the  said  Lord  Chancellor,  against  tlie  allowance  and  confirm- 
ation of  such  certificate,  to  wit,  at  Westminster  aforesaid,  and 
that  the  said  writing  obligatory  was  accordingly  there  taken  and 
accepted  by  the  Plaintiff  upon  the  occasion  and  for  the  con- 
siderations aforesaid,  aqd  for  no  other  consideration  whatever, 
&c.  &c. 

Plea  of  the  Defendants  Cartwrigkt  and  Fenton.     That  the 
Defendant  Brady,  before  the  making  of  the  said  writing  ob- 
ligatory had  become  and  was  9  bankrupt  within  the   several 
statutes  a>ncerning  bankrupts,  to  wit,  at  Westminster  aforesaid, 
and  that  at  the  time  of  the  making  thereof  no  certificate  from 
the  commissioners  named  in  the  commission  against  the  De- 
fendant Bradt/j  or  from  the  major  part  of  them,  of  his  con- 
formity to  the  said  statutes  had  been  allowed  and  confirmed 
according  to  the  provisions  therein  contained  in  that  behalf; 
and  further,  that  the  said  writing  obligatory  was  executed  and 
delivered  to  the  Plaintiff  for  securing  the  payment  of  a  certain 
debt  or  sum  oF  money  due  to  him  from  the  Defendant  Brady 
[  650  ]    at  the  time  of  his  so  becoming  bankrupt,  with  intent  to  per- 
suade the  Plaintiff  to  consent  to  the  allowance  and  confirmation 
by  the  Lord  High  Chancellor  of  a  certificate  from  the  major 
part  of  the  said  commissioners,  that  the  Defendant  Brady  had 
conformed  himself  in  SU  things  to  the  said  statutes,  to  wit,  at 
Westminster  aforesaid,  and  that  the  said  writing*  obligatory  was 
accordingly  there  taken  and  accepted  by  the  Plaintiff  upon  the 
occasion,  and  for  the  considerations  aforesaid,  &c.  &c.    ' 

Replications  to  the  Defendant  Bradi/s  pleas.  To  the  se- 
cond, that  the  said  writing  obligatory  was  sealed  and  delivered 
by  the  Defendant  Brady,  upon  and  for  a'  certain  good  and 
valuable  consideration,  to  wit,  at  Westminster  aforesaid,  in  ihe 
county  of  Middlesex^  without  this,  that  it  was  unlawfully  con- 
sented to  and  agreed  by  and  between  Defendant  Brady  and 
Plaintiff,  in  manner  and  form  as  in  said  second  plea  is  above 
in  that  behalf  alleged,  to  the  intent  in  said  second  plea  in  that 
behalf  also  alleged,  and  this  the  said  Plaintiff  is  ready  to  verify> 

wherefore, 
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wherefore,  &c.&;c.  To  the  third,  that  the  said  writing  obligatory     1791. 
in  the  said  declaration  mentioned,  was  executed  and  delivered  to     5^^,,^ 
the  Plaintiff  upon  and  for  a  certain  good  and  valuable  considera-      agoimt 
tion  moving  from  him  the  said  PlaintifFto  the  Defendant  Brady, 
and  not  for  securing  the  payment  of  a  certain  debt  or  sum  of 
money  due  to  the  said  Plaintiff  from  the  Defendant  Brady  at 
the  time  of  his  becoming  bankrupt,  with  the  intent  in  the  said 
last  plea  in  that  behalf  above  mentioned,  in  manner  and  form 
as  the  Defendant  Brady  hath  above  in  his  said  last  plea  in  that 
behalf  alleged ;  and  concluded  to  the  country,  whereupon  issue 
was  joined. 

Replication  to  the  Defendants  Cartwright  and  fentoffs  plea, 
that  the  said  writing  obligatory  was  executed  and  delivered  to 
the  Plaintiff  upon  and  for  a  good  and  lawful  consideration,  and 
not  for  securing  the  payment  of  a  certain  debt  or  sum  of  money 
due  to  the  Plaintiff  from  the  Defendant  Brady  at  the  time  of 
his  becoming  bankrupt,  with  the  intent  in  the  plea  of  the  De^ 
fendants  Cartwright  and  Fenton  in  that  behalf  above  alleged, 
in  manner  and  form  as  they  have  above  in  their  said  plea  in  that 
behalf  alleged,  and  concluded  to  the  country,  whereupon  issue 
was  joined. 

Rejoinder  by  Brady  to  the  replication  to  his  second  plea, 
that  it  was  unlawfully  consented  and  agreed  by  and  between  the 
Defendant  Brady  and  the  Plaintiff  in  manner  and  form  as  in  the 
said  second  plea  is  above  in  that  behalf  alleged,  to  the  intent 
in  the  said  second  plea  in  that  behalf  also  alleged,  and  con-  [651  1 
eluded  to  the  country,  whereupon  issue  was  also  joined. 

This  cause  came  on  to  be  tried  at  the  sittings  in  the  present 
term,  when  a  verdict  was  found  for  the  Plaintiff  on  the  first 
issue,  for  the  Defendant  on  the  second,  and  with  respect  to  the 
other  issues,  the  verdict  was  to  be  entered  as  the  Court  should 
direct. 

A  rule  having  been  granted  to  shew  cause,  why  judgment 
should  not  be  entered  generally  for  the  Plaintifi^  Bond  and  Le 
BlancrSeTJtB.f  were  going  to  shew  cause,  when  they  were  stopped 
by  the  Court,  who  desired  to  hear  what  could  be  said  in  favour 
of  the  rule.  Upon  this  Adair,  Serjt.,  urged  that  the  withdraw-* 
ing  an-  opposition  to  a  certificate  was  not  such  an  act  as  was 
necessary  for  the  bankrupt's  discharge  within  the  stat.  5  Geo.  2. 
c.  so.  and  relied  on  the  case  of  Lewis  v.  Chase,  1  P.  Wms.  6^0, 
which,  he  said,  had  never  been* expressly  denied,  though  in  some 

degree 
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1791»  from  the  Defendant  at  the  time  of  hi«  so  becoming  a  bankrupf, 
SvMKcii  ^"'^  intent  to  persuade  the  Plaintiff  to  consent  to  the  allow- 
agamMi  ance  and  confirmation  by  the  Lord  Hi^h  Chancellor  of  a  cer- 
tificate  from  the  major  part  of  the  commissioners,  that  the  De- 
fendant had  conformed  himself  in  all  things  to  the  said  statutes, 
and  to  withdravj  a  certain  petition  preferred  by  the  Plaintiff  to 
the  said  Lord  Chancellor,  against  the  allowance  and  confirm- 
ation of  such  certificate,  to  wit,  at  Westminster  aforesaid,  and 
that  the  said  writing  obligatory  was  accordingly  there  taken  and 
accepted  by  the  Plaintiff  upon  the  occasion  and  for  the  con- 
siderations aforesaid,  and  for  no  other  consideration  whatever, 
&c.  &C; 

Plea  of  the  Defendants  Cartwrigkt  and  Fenton,     That  the 
Defendant  Brady,  before  the  making  of  the  said  writing  ob- 
ligatory had  become  and  was  9  bankrupt  within  the   several 
statutes  concerning  bankrupts,  to  wit,  at  Westminster  aforesaid, 
and  that  at  the  time  of  the  making  thereof  no  certificate  from 
the  commissioners  named  in  the  commission  against  the  De- 
fendant Brady,  or  from  the  major  part  of  them,  of  his  con- 
formity to  the  said  statutes  had  been  allowed  and  confirmed 
according  to  the  provisions  therein  contained  in  that  behalf; 
and  further,  that  the  said  writing  obligatory  was  executed  and 
delivered  to  the  Plaintiff  for  securing  the  payment  of  a  certain 
debt  or  sum  of  money  due  to  him  from  the  Defendant  Brady 
[  650  ]    at  the  time  of  his  so  becoming  bankrupt,  with  intent  to  per- 
suade the  Plaintiff  to  consent  to  the  allowance  and  confirmation 
by  the  Lord  High  Chancellor  of  a  certificate  from  the  major 
part  of  the  said  commissioners,  that  the  Defendant  Brady  had 
conformed  himself  in  SU  things  to  the  said  statutes,  to  wit,  at 
Westminster  aforesaid,  and  that  the  said  writing*  obligatory  was 
accordingly  there  taken  and  accepted  by  the  Plaintiff  upon  the 
occasion,  and  for  the  considerations  aforesaid,  &c.  &c.    ' 

Replications  to  the  Defendant  Brady*s  pleas.  To  the  se- 
cond, that  the  said  writing  obligatory  was  sealed  and  delivered 
by  the  Defendant  Brady,  upon  and  for  a'  certain  good  and 
valuable  consideration,  to  wit,  at  Westminster  aforesaid,  in  the 
countyof  Middlesex,  without  this,  that  it  was  unlawfully  con- 
sented to  and  agreed  by  and  between  Defendant  Brady,  and 
Plaintiff,  in  manner  and  form  as  in  said  second  plea  is  above 
in  that  behalf  alleged,  to  the  intent  in  said  second  plea  in  that 
behalf  also  alleged,  and  this  the  said  Plaintiff  is  ready  to  verify, 

wherefore, 
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wherefore,  &c.&c.  To  the  third,  that  the  said  writing  obligatory     1791« 
in  the  said  declaration  mentioned,  was  executed  and  delivered  to     sg„„^ 
the  Plaintiff  upon  and  for  a  certain  good  and  valuable  considera-      againtt 
tion  moving  from  him  the  said  PlaintifFto  the  Defendant  Brady, 
and  not  for  sccoring  the  payment  of  a  certain  debt  or  sum  of 
money  doe  to  the  said  Plaintiff  from  the  Defendant  Brady  at 
the  time  of  his  becoming  bankrupt,  with  the  intent  in  the  said 
last  plea  in  that  behalf  above  mentioned,  in  manner  and  form 
as  the  Defendant  Brady  hath  above  in  his  said  last  plea  in  that 
behalf  alleged ;  and  concluded  to  the  country',  whereupon  issue 
was  joined. 

Replication  to  the  Defendants  Cartwright  and  fisntoffs  plea, 
that  the  said  writing  obligatory  was  executed  and  delivered  to 
the  Plaintiff  upon  and  for  a  good  and  lawful  consideration,  and 
not  for  securing  the  payment  of  a  certain  debt  or  sum  of  money 
due  to  the  Plaintiff  from  the  Defendant  Brady  at  the  time  of 
his  becoming  bankrupt,  with  the  intent  in  the  plea  of  the  De^ 
fendants  Cartwright  and  Fenton  in  that  behalf  above  alleged, 
in  manner  and  form  as  they  have  above  in  their  said  plea  in  that 
behalf  alleged,  and  concluded  to  the  country,  whereupon  issue 
was  joined. 

Rejoinder  by  Brady  to  the  replication  to  his  second  plea, 
that  it  was  unlawfully  consented  and  agreed  by  and  between  the 
Defendant  Brady  and  the  Plaintiff  in  manner  and  form  as  in  the 
said  second  plea  is  above  in  that  behalf  alleged,  to  the  intent 
in  the  said  second  plea  in  that  behalf  also  alleged,  and  con-  [651  ] 
eluded  to  the  country,  whereupon  issue  was  also  joined. 

This  cause  came  on  to  be  tried  at  the  sittings  in  the  present 
term,  when  a  verdict  was  found  for  the  Plaintiff  on  the  first 
issue,  for  the  Defendant  on  the  second,  and  with  respect  to  the 
other  issues,  the  verdict  was  to  be  entered  as  the  Court  should 
direct. 

A  rule  having  been  granted  to  shew  cause,  why  judgment 
should  not  be  entered  generally  for  the  Plaintifi^  Bond  and  Le 
BtanerSerjtB^  were  going  to  shew  cause,  when  they  were  stepped 
by  the  Court,  who  desired  to  hear  what  could  be  said  in  favour 
of  the  rule.  Upon  this  Adair,  Serjt.,  urged  that  the  withdraw-^ 
ing  an  opposition  to  a  ceitificate  was  not  such  an  act  as  was 
necessary  for  the  bankrupt's  discharge  within  the  stat,  5  Geo.  2» 
e.  S0«  and  relied  on  the  case  of  Lewis  v.  Chase,  1  P.  Wms.  6^0, 
which,  he  said,  had  never  been- expressly  denied,  though  in  some 

degree 
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1791-     degree  shaken  by  subsequent  decisions.     And  Marshall^  Serjt«f 
argued  in  the  foliowing  manner. 

The  question  is,  whether  under  the  circumstances  stated  in 
the  first  special  plea,  the  bond  given  by  the  Defendants  to  the 
Plaintiff  be  void,  as  being  within  the  5  Geo.  2.  c.  SO.  5.  1 1.  If 
it  be  void,  it  must  be  either  within  the  V)ords  or  the  meaning  of 
the  statute.  1.  It  is  not  within  the  "words.  The  statute  pro- 
vides, that  every  security  given  by  a  bankrupt,  for  a  debt  due 
at  the  time  of  his  bankruptcy,  <*  as  a  consideration  or  to  the 
*'  intent  to  persuade  him,  her,  or  them  to  consent  to  or  sigm 
**  any  such  allowance  or  certificate,  shall  be  wholly  void  and  of 
<^  no  efiect."  It  is  said,  that  consent  must  mean  something  di(^ 
ferent  from  signing^  and  that  withdrawing  .the  petition  was  a 
consent.  But  all  the  cases  shew,  that  the  consent  meant  by 
the  statute  is  that  which  is  expressed  by  the  signature  of  the 
creditor  to  the  certificate.  In  this  manner  the  statute  has  been 
interpreted  by  different  judges ;  by  Aston^  J.^  in  Trueman  v. 
Fenion^  Cowp.  550,  and  by  Lord  Mansfield  in  Browning  v. 
Morrisy  Cawp.  792,  and  Smith  v.  Brondey^  DougU  698  {a).  The 
24  Geo.  2.  c.  61.  s.  9»  explains  the  meaning  of  the  vioxA' consent. 
It  recites  that  **  many  abuses  have  been  committed  by  bank- 
**  rupts  and  persons,  who,  with  their  privity,  have  attempted  to 
<<  prove  fictitious  and  pretended  debts  under  commissions  of 
bankruptcy,  in  order  that  such  persons  might  be  enabled  to 
sign  their  consent  to  the  certificates  for  discharging  such  bank- 
<^  rupts  from  their  debts,  &c."  If  indeed  there  were  any  other 
[  652  ]  mode  of  consenting  to  a  bankrupt's  certificate  than  that  which 
is  expressed  by  the  signature,  then  the  word  consent  must  refer 
to  that  mode.  But  the  law  knows  of  no  other  mode,  by  which 
a  creditor  can  give  his  consent  to  the  certificate  but  by  signing 
it.  .  It.  follows  therefore,  that  '^  consent  or  sign"  must  mean 
*<  consent  and  sign."  When  the  certificate  is  before  the  Chan- 
cellor for  his  confirmation,  it  does  not  stand  in  need  of  the 
consent  of  more  of  the  creditors  than  four  fifths  in  number  and 
value,  who  have  already  signed  it  If  the  Chancellor,  on  the 
petition  of  a  creditor,  refuse  to  confirm  the  certificate,  it  is  not 
because  that  creditor  refuses  his  consent  to  it,  but  because  it  is 
discovered  that  the  bankrupt  ought  not  to  have  it.  Unless, 
therefore,  a  security  be  given  in  consideration  of  signing  the 
certificate,  it  is  not  within  the  words  of  the  statute.  2.  This  bond 

(a)  Last  Edit 

is 
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is  not  within  the  meaning  or  spirit  of  it  To  be  within  the  1791. 
meaning  of  the  statute,  it  mast  appear  to  be  either  a  fraud  on  r  ' 
the  creditors,  or  an  oppression,  or  undue  advantage  taken  of  agamu 
the  bankrupt.  But  it  is  not  a  fraud  on  the  creditors.  Signing  ^^'* 
a  certificate  is  like  signing  a  deed  of  composition.  If  one  cre^ 
ditor,  in  consideration  of  signing,  insists  on  more  than  his  fair 
dividend,  this  is  a  fraud  on  the  other  creditors,  and  perhaps  afl 
oppression  of  the  bankrupt.  But  in  this  case,  there  is  no  fraud 
on  the  other  creditors.  The  Plaintiff  has  done  no  act  to  mis- 
lead or  impose  upon  them.  He  does  nothing  that  tends  to 
their  disadvantage.  On  the  contrary,  though  a  creditor  t6  a 
large  amoiint  for  a  just  debt,  he  relinquishes  all  advantage 
under  the  commission ;  for  though  he  proved  his  debt,  he  did 
it  that  he  might  oppose  the  certificate,  but  took  no  dividend. 
Knowing  that  the  bankruptcy  was  contrived  principally  to  de- 
fraud him,  he  bad  a  right  to  take  every  legal  step  to  frustrate 
this  design,  in  order  to  save  his  debt.  This  debt  being  secured, 
be  had  a  right  to  desist  from  his  opposition  to  the  certificate^ 
either  by  withdrawing  his  petition  if  he  had  presented  one,  or 
not  presenting  any  petition  .at  all.  As  the  Plaintiff  was  not 
obliged  to  present  a  petition,  neither  was  he  obliged  to  prose- 
cute it  when  presented.  The  object  of  petitioning  is  to  prevent 
the  bankrupt  from  obtaining  his  certificate,  merely  because  that 
certificate  when  obtained  would  bar  the  petitioner's  claim  on 
the  bankrupt.  That  claim  being  satisfied,  the  end  of  the  peti- 
tion is  answered.  A  certificate  is  a  bar  against  all  creditors, 
whether  they  have  signed  it  or  not*  But  they  shall  not  be  de- 
prived of  their  remedy  against  the  bankrupt,  unless  it  be  ob- 
tained agreeably  to  the  directions  of  the  statute.  This  is  no  [  658  J 
hardship  on  the  bankrupt;  the  certificate  would  not  have 
existed,  if  it  had  not  been  obtained  by  means  which  the  L^sla- 
ture  has  reprobated.  If  it  be  an  injury  to  thepublic^  to  with- 
draw a  petition,  then  every  man  might  petition.  But  no  man 
is  allowed  to  petition  without  swearing  to  a  debt.  The  creditors 
therefore  are  the  only  persons  interested  in  such  a  petition :  but 
as  every  creditor  has  an  equal  right  to  petition,  and  no  one 
obliged  to  petition  for  the  others,  any  creditor  may  either  pre- 
fer or  withdraw  a  petition  without  injuring  the  others.  Sup- 
pose the  object  of  the  bankruptcy  were  to  defeat  a  particular 
creditor,  and  that  creditor  the  only  one  who  had  not  signed 
the  certificate ;  suppose  too  that  a  number  of  fictitious  creditors 

had 


eu  CASES  IN  TRINITY  TERM 

1791  •  hnd  :tigned  it  in  order  to  make  up  the  foui^fifths  in  number  and 
^^^^  'Value :  in  such  a  case  tlie  only  remedy  would  be  by  petition. 
jagamM  Thftt  petition  could  affect  the  interest  of  none  but  hifnaeiT,  since 
^*^^'  «U  the  other  crodttors  had  signed  and  consented  to  the  ceriifi- 
4»ifi.  Wiby  then,  if  it  be  not  wtthio  the  strict  letter  of  tbe 
atatuitey  deprive  an  honest  creditor  of  the  means  of  toompelUng 
ibe  baekrupi  to  be  honest  ?  All  tbe  creditors  may  agree  not  to 
examine  a  baakrupC  ionching  «  partioolar  sum  with  which  be 
is  charged,  tn  coosideratioB  of  a  promise  to  pay  that  sum  to 
the  asejgoees  for  their  benefit,  because  all  the  crediiors  ave  all 
the  persons  interested,  according  to  Lxn'd  Kemfon  m  Neroi  v. 
WaUace^  3  Term  Bep»  B.  R.  23.  If  a  creditor  signs  bis  coo- 
sent  to  a  certi&eate,  he  holds  out  to  the  world*  that  ih^  baok- 
rupit  has  demeaned  himself  honestly,  awl  that  be  has  agreed  to 
take  his  share  of  the  dividend  publicly  made.  Amy  thing  done 
privately  contrary  to  that  declaration,  is  a  fraud  on  the  other 
oredJtors  and  on  the  pioblic  at  large*  But  withdrawti^  a  peti- 
tion after  tbe  creditor  is  satisfied,  is  merely  ceasing  to  oppose  s 
meaanre  fnorn  which  he  bat  no  longer  any  reason  to  apprehend 
an  uogury  to  himself.  jSuppose  a  statute  were  passed  wbidi 
made  it  penal  to  do  any  act  **  to  tbe  tnlcni  thai  a  bankrupt  rnigH 
^  obtain  his  certificate  ",  and  in  an  action  for  the  penalty  the  de- 
claration were  to  state,  that  the  bankrupt's  certificate  was  before 
the  Chancellor  for  c<mfirmation,  and  that  the  Defendant  bad 
prepared  a  petition  against  it^  but  a&envards  in  consideration 
of  a  sum  of  money,  4esisied  from  preseniing  the  petition^  this 
would  be  clearly  a  bad  declaration ;  the  conduct  of  the  Defend- 
ant being  m^ely  negative,  oould  never  be  construed  into  an  act 
dofie  to  the  irUe$U  that  ihebankrufi  might  obtain  his  certificate. 
[  654  ]  Xbe  present  Flainiiffdid  an  act  to  obstruct  the  Defendant  in  ob- 
taining hjs  certificate,  wbidk  be  was  sot  bound  to  do,  and  after- 
wards desisted  from  obstructing  it,  which  be  had  a  right  to  do. 
Suppose  a  man  attempts  to  rob  me,  and  I  secure  him,  and  I 
am  afterwards  prevailed  upon  to  let  him  go,  having  at  the  same 
time  no  doubt  bnt  that  be  nil!  return  to  his  foraier  courses; 
can  it  be  said  that  I  let  lum  go,  to  the  irdent  that  he  migkt  rob 
others  f 

The  bond  was  not  obtainnd  by  any  oppression  or  undne  ad- 
vantage taken  of  tbe  Imnkrupt*  If  the  bankrupt  had  fitirly 
conlbrmed  and  had  a  right  to  his  certificate,  tbe  petition,  wfaatr 
ever  might  be  contained  ja  it,  conld  not  prevent  his  baring  the 

certificate. 
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certificate.  But  if,  on  the  other  hand,  the  petition  ivas  well  )79). 
founded,  and  shewed  that  the  bankrupt  .beir^  guilty  of  fraud  ^y^^„ 
was  not  entitled  to  his  certificate,  and  he  gave  the  Plaintifi*  a  pgainu 
X)ew  security  for  his  whole  debt  to  induce  him  (the  Plaintiff) 
to  withdraw  the  petition ;  this  is  a  confession  that  the  allega- 
jtions  of  the  petition  were  true.  The  bankrupt  then  being 
clearly  convicted  of  fraud  by  his  own  plea,  and  that  he  was  not 
intitled  to  his  certificate,  he  has  only  given  a  new  3ecurity  fctr 
a  debt  which  he  was  bound  in  4X>nscience  to  pay,  and  which  he 
.must  have  paid  before  he  could  be  freed  fi'om  prison*  It  follows 
therefore,  that  instead  of  being  an  oppression  on  the  bank- 
rupt, it  was  a  benefit  to  him,  by  releasing  him  from  %  gaol, 
apd  giving  him  farther  time  for  the  payment  of  his  debt.  But 
jf  this  case  be  not  within  the  letter  of  the  act,  and  if  it  appeiar 
that  the  bankrupt  jnust  have  been  guilty  of  fraud  towards  th^ 
Plaintiff,  the  Court  will  not  extend  the  statute  in  his  favour, 
nor  give  it  an  equitable  construction  in  order  to  relieve  hits. 
The  casjB  of  SmaU  v.  Braciley^  £  Vem.  60£,  shews  that  even  a 
court  of  equity  would  xiot  do  this,  and  still  less  will  a  court  of 
law  do  it.  On  the  contrary,  a  court  of  law  ought  not,  in  such 
»  case,  to  go  beyond  the  letter  of  the  statute.  If  the  case  be 
Within  the  equity  of  the  statute,  the  Defendant  may  have  re- 
course to  a  court  of  equity,  and  the  Plaintiff  will  there  have  an 
opportunity  of  shewing  such  drcumstances  as  will  satisfy  the 
Court  timt  the  bond  ought  strictly  to  be  enforced.  But  the 
case  of  Lewis  v.  Chase  (a)  is  directly  in  pointy  and  shews  tha^ 
both  in  law  and  equity  this  is  a  good  bond.  That  pas^  it  is 
said,  has  been  over-ruled  or  shaken.  But  if  the  cases  in  which 
it  is  mentioned  be  examined,  it  will  be  found  to  be  neither 
over-ruled  nor  shaken.  Lord  Mc^mfield  always  distinguishes  it  [  6$(  ] 
from  those  cases  which  it  seemed  to  resemble,  and  in  some  in«- 
stances  directly  acknowledges  its  authority.  In  Trueman  v. 
Fenton  {b)  it  was  strengthened,  and  Lord  Mansfield  partly  re- 
lies on  it.  The  case  of  Smith  v.  Bromley  {c)  was  a  case  of 
money  taken  for  signing  the  certificate*  Jones  v.  Barkley  {d)  went 
on  the  idea  that  the  money  was  paid  for  signing.  In  Spurret  v. 
Spiller{e)  and  Cockshot  v.  Bennett  {/)  a  security  was  take^i  for 
the  residue,  for  signing  a  deed  of  composition. 
Lord  LouoHBoaouoH..    There  could  not  b^  a  more  nnfa- 

i§)  1  P.  WmB.  6$g.  (d)  Dougi  69§.  last  edit. 

(6)  Cowp.  544.  (e)  1  Atk.  105. 

(c)  Dougl,  696.  last  edit.  (/)  2  Term  Rep.  B.  R.  76J. 

f  vourable 
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1791.  voarable  case  than  the  present  come  before  a  Court.  There  n 
g^j^^^  an  enormous  fraud  evident  upon  the  face  of  it,  a  number  of 
agamtt  persous  having  committed  perjury  by  swearing  to  debts,  who 
^^^'  were  not  real  creditors  of  the  bankrupt.  The  Plaintiff  pre- 
sented a  petition  against  them  which  he  ought  to  have  pursued. 
Instead  of  that,  he  is  induced  to  suppress  his  petition  in  order 
to  gain  his  own  debt,  while  all  others  are  barred  by  the  certifi- 
cate which  is  procured  by  his  suppression ;  and  this  under  a 
law  made  to  prevent  fraud,  and  to  secure  an  equal  advantage 
to  all  the  creditors.  But  whether  the  case  be  favourable  or  un- 
favourable is  quite  out  of  the  question;  the  Court  is  bound. to 
declare  what  is  the  true  construction  of  the  law.  The  argument 
on  the  part  of  the  Plaintiff  rests  on  the  case  of  Lewis  v.  Chases 
but  the  impression  on  my  mind  is  that  this  case  has  been  long 
exploded,  and  upon  considering  it  with  reference  to  the  statute, 
it  seems  to  me  to  be  a  case  totally  unprincipled,  and  directly 
contrary  to  the  true  construction  of  the  act.  That  case  can- 
not stand  unless  some  words  be  erased  from  the  statute,  or  a 
meaning  assigned  to  them  entirely  repugnant  to  the  whole  prin- 
ciple of  the  act  A  distinction  is  attempted  to  be  made  from 
that  case,  between  the  act  of  giving  money  for  the  consent  of 
the  creditor  to  sign  the  certificate,  and  that  of  giving  him 
money  to  withdraw  his  opposition  to  it ;  as  if  the  former  act 
were  only  to  be  condemned.  But  see  how  the  act  of  withdraw* 
ing  an  opposition  stands,  compared  with  the  actual  signing  the 
certificate.  The  argument  urged  is,  that  as  it  is  a  voluntary 
act,  the  creditor  may  do  as  he  pleases.  But  the  law  feels  it  a 
mischief  and  a  subversion  of  the  bankrupt  laws,  to  traffick  with 
them  and  the  power  given  by  those  laws.  See  the  consequences. 
[  656  ]  A  bankrupt  labours  to  get  a  sufficient  number  of  creditors  to 
procure  a  certificate :  a  principal  creditor,  knowing  what  will 
prevent  the  certificate,  stands  by  and  petitions :  now  if  the 
argument  were  allowed,  it  would  fetch  more  at  the  market,  it 
would  be  a  more  valuable  traffic  to  withdraw  an  opposition  to 
the  certificate  than  to  sign  a  consent  to  it,  as  one  out  of  four- 
fifths  of  the  creditors  in  number  and  value.  See  too  how  the 
act  expresses  itself  (a).  No  person  becoming  bankrupt  shall  be 
intitled  to  the  benefit  of  the  act  unless  the  certificate  be  allowed 
by  the  Great  Seal,  and  unless  four  parts  in  five  in  number  and 
value  of  the  creditors  <^  shall  sign  such  certificate  arid  testify 

(o)  Sect.  10. 

« thetr 
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^  their  consent  to  such  allowance  and  certificate*'*  And  after  a  1791. 
power  given  to  any  creditor  to  oppose  the  certificates  comes  the  smora* 
clause  in  question ;  that  every  bond,  bUU  &c.  given  as  a  con*  agaam 
sideration,  or  to  the  intent  to  persuade  him>  her»  or  them  ^^  to 
^  consent  to  or  sign  any  such  aUamance  or  certificate^  shall  be 
'^  wholly  void  and  of  no  effect."  Now  according  to  the  argu- 
ment, the  act  ought  to  have  left  out  the  words  "  consent  to**  as 
being  idle  words  at  best,  and  retained  only  the  word  **  sign.** 
But  being  in  the  statute,  do  they  mean  any  thing?  I  think  they 
clearly  mark  the  cases  of  signing  the  certificate  and  of  an  op- 
position made  to  it,  as  distinct  cases  in  the  contemplation  of  the 
legislature.  Where  words  may  have  an  operation,  they  ought 
not  to  be  rejected.  Lord  Macclesfield  (a)  seems  to  me  to  have 
taken  a  liberty  with  the  statute  which  was  totally  unfounded, 
for  he  argues  as  if  it  were  to  be  applied  to  no  case  but  that  of 
signing  the  certificate.  But  I  have  no  scruple  in  saying  that 
any  case  is  not  law,  wliich  I  think  is  contrary  both  to  the  words 
and  the  true  spirit  and  policy  of  an  act  of  parliament.  When 
a  case  is  merely  cited  in  argument,  perhaps  a  court  may  not 
directly  decide  it  not  to  be  law,  unless  the  very  point  of  it  is  in 
discussion ;  but  the  oftener  the  case  of  Lewis  ir.  Chase  has  been 
cited,  the  more  it  has  been  doubted,  and  I  think  it  entirely  in- 
consistent with  Cockshott  v.  Bennett  (5)  which  I  hold  to  be  a 
right  determination  (c).  The  reasoning  also  in  Robson  v. 
Calze  {d)  is  applicable  to  the  present  case.  I  do  not  enter 
more  at  large  into  the  general  argument,  because  I  think  the 
case  is  directly  within  the  act  of  parliament. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion.  If  this  transaction  which 
is  admitted  to  be  fraudulent,  affected  only  the  parties,  it  would 
be  a  different  question.  But  this  is  a  fraud  affecting  the  other  [  657  1 
creditors,  and  against  the  policy  of  the  law.  It  is  a  matter  of 
choice  whether  a  creditor  will  prefer  a  petition,  but  having  pre- 
ferred it,  he  ought  not  to  withdraw  it  so  as  to  injure  the 
other  creditors.  So  it  is  competent  to  any  man*,  unless  bound 
in  a  recognizance^  to  prefer  an  indictment  for  felony,  or  not,  at 
his  option;  but  when  he  has  preferred  it,  he  cannot  stipulate  - 

for  his  own  private  advantage  and  compound.     The  reasoning 

fa)  Lewis  v.  Ckate,  1  P.  Wiiifl.620.      see  Jackson  v.  Lomas,  4  T.  R.  169. 

[b)  8  Term  Rep.  B.  R.  767.  Lecester  v,  Rose^  4  East,  572.  WeUs 

(c)  [The  case  of  CockshoU  v.  Ben^     v.  Girlmg^  1  Brod^  &  Biiif;.  447.] 

nets  has  been  repeatedly  recognized,        (d)  Dougl.  227.  last  edit.  .'       '    ^ 

▼oil.  I.  %  z  upon 
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upon  which  the  cases  go  isi  that  the  money  either  comes  out  of 
the  bankrupt's  own  fund»  and  then  there  is  a  fraud  on  the  other 
creditors,  or  it  is  raised  by  his  relations,  and  then  an  undue 
advantage  is  taken  of  the  situation  of  the  bankrupt  to  extort 
money  from  them.  This  cuts  up  by  the  roots  the  case  otLfwis 
Y.  Chase^ 

Wilson,  J.,  of  the  same  opinion.  I  think  this  case  within 
the  act  of  Parliament:  but  if  it  were  doubtful,  the  general  prin- 
ciple of  the  bankrupt  laws  ought  to  induce  the  Court  to  adopt 
the  construction  now  put  upon  the  act  (a).  The  intent  of  the 
Legislature  was,  that  all  the  bankrupt's  property  should  be 
equally  distributed  among  his  creditors,  and  that  being  done^ 
that  he  should  have  a  full  discharge.  The  statute  directs  in 
what  manner  the  certificate  shall  be  allowed,  that  four  fifths  of 
the  creditors  in  number  and  value  shall  sign  it  and  testify  their 
consent  to  its  allowance :  that  the  commissioners  shall  certify 
that  it  was  without  fraud ;  and  then  that  any  of  the  remaining 
creditors  may  petition  against  the  confirmation  of  the  certifi- 
cate.  After  this  comes  the  general  clause,  which  makes  any  se- 
curity Yoid,  given  as  a  consideration,  or  to  the  intent  to  per- 
suade a  creditor  to  consent  to  or  sign  any  such  allowance  or 
certificate.  Now,  I  think  this  clause,  by  a  fair  construction  of 
the  wQrds,  includes  the  present  case:  the  statute  says,  << consent 
to  or  sign,''  and  I  construe  the  withdrawing  the  petition  to  be 
IS  consent. 

Judgment  for  the  Defendant(i). 


(a)  [So  upon  the  ^neral  principle 
of  the  policy  of  the  insolvent  acts  it 
has  been  held  that  securities  given  for 
the  purpose  of  inducing  a  creditor  to 
withdraw  his  opposition  to  the  dis- 
charge of  the  insolvent,  are  invalid. 
Jackson  V.  Daviton^  4  B.  &  A.  691. 
'  Rogers  v.  £ingttoHj  2  Bingh.  411.] 


(b)  [See  HoOand  v.  Palmer,  1  B.& 
P.  95,  that  the  certificate  is  void  if 
any  one  creditor  is  induced  by  monc^ 
to  sign  it ;  though  without  the  pn- 
vity  of  the  bankrupt.] 


0*CoNNOE  against  Murphy. 


Wednesdayf 
JyfylSih. 

A,  brings  •  A  RULE  was  obtained  by  Adair^  Sent,  to  shew  cause  why  the 
agunst  B^  ^^^  ^^  ^  nonsuit  in  an  action  of  traoery  brought  hyMurfty 

^^ikfeSta*  *^^  present  Defendant,  against  one  0*Loughlin^  should  not  be 

which  ere  borne  by  C  and  J)^  but  A,  is  noasuited.  Afterwards  C,  brings  an  action  against  A^  in  «l>idi 
Z).  is  interested  ai  well  as  Ci  sod  C  is  nonsuited.  The  costs  of  the  one  nonsuit  may  be  set  offsgains^ 
the  other. 

set 
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set  off  against  the  costs  of  a  nonsuit  in  this  cause.     It  appeared      1791. 
that  the  action  oi  tracer  had  been  brought  for  a  ship  claimed  by    q^q^^^ 
Murphy^  but  which  proved  to  be  the  joint  property  of  O^Connor^    ^^ahut 
the  present  Plaintiff,  and  one  O^SuUivan  (who  were  partners  in 
trade),  and  of  which  O^Lougklin  was  the  master.     The  present 
action  was  brought  by  O^Cannor  as  indorsee  of  a  promissory 
note  against  Murphy  as  drawer,  in  which  O^Connor  was  non- 
suited :  and  he  now  made  this  application  upon  the  ground  that 
the  action  against  0*Loiighlin  was  defended  at  the  joint  expense 
of  O^Contwr  and  O^Sullivan^  and  that  O^SMivan  was  interested 
together  with  O^Connor  in  the  promissory  note,  on  which  the 
present  action  was  brought. 

Marshallj  Seijt.,  shewed  cause ;  lie  said,  the  Courts  had  in 
several  instances  (a),  after  the  statute  of  set  off,  refused  to  allow 
the  costs  of  one  action  to  be  set  off  against  those  of  another; 
and  the  reason  then  given  was,  that  it  required  the  assistance 
of  an  act  of  Parliament  to  enable  the  Defendant  in  an  action 
to  set  off  a  mutual  debt,  and  that  act  did  not  extend  to  the  case 
of  costs.     Afterwards  however,  i>y  a  sort  of  equitable  interpre- 
tation of  the  statute,  the  Courts  allowed  the  costs  of  cross  ac- 
tions to  be  set  against  each  other.   But  they  had  never  allowed 
this  to  be  done,  where  the  costs  were  not  mutual  debts,  and  for 
the  recovery  of  which  there  were  not  mutual  remedies :  for  had 
they  gone  beyond  that,  they  would  have  extended  this  equitable 
construction  of  the  statute  farther  in  a  case  for  which  it  was 
evidently  not  intended,  than  in  those  cases  for  which  it  was  ex- 
pressly made.    As  0*SuUivan  did  not  join  in  the  action  on  the 
promissory  note,  he  ought  not  now  to  be  permitted  to  say  that 
he  was  interested  in  it,  merely  to  entitle  himself  to  the  benefit  of 
a  set-off:  and  as  Murphy  had  a  remedy  only  against  O^Connor 
for  the  costs  of  the  present  nonsuit,  those  costs  were  a  debt 
due  from  O^Cannar  alone,  and  not  jointly  from  O^Connor  and 
O^Stdlivan.    Therefore  supposing  the  costs  of  the  action  of 
trover  could  be  taken  as  a  debt  due  from  Murphy  to  O^Connor  and 
O^SuUivan  jointly,  yet  even  then  the  costs  of  the  two  nonsuits 
could  not  be  deemed  mutual  debts.  This,  be  said,  distinguished 
this  case  from  Nunez  v,  Modigliani^  ante,  217,  and  Schoole  ▼. 
Noble,  ante,  23.     Besides,  Murphy  could  not  bring  an  action 
against  O^Connor  and  O^Sidlivan  jointly  for  the  costs  of  the 
present  nonsuit,  neither  could  any  person  but  O^Loughlin  sue 

(a)  2  Stra.  1203. 

z  z  2  Murphy 
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1791*      Murphy  for  the  costs  of  the  former  one.  The  costs  therefore,  of 

OtQo^jf^j^    the  two  nonsuits  could  not  by  *any  means  be  taken  to  be  mutual 

ogamM      debts.     The  cases  of  Paynter  v.  Walker^  C.  B.  East.  4  Geo.  S. 

^  -^  Brought  Cawjp.  133.  shew  that^  under  the  statutes  of  set-off, 

where  the  Defendant  has  an  equitable  claim  on  the  Plaintifl^ 
however  clear  and  just,  yet  if  an  action  will  not  He  for  it,  at 
the  suit  of  the  Defendant  alone,  and  in  his  own  right,  against  the 
Plaintiff  afon^  and  in  his  own  right,  it  cannot  be  deemed  a  ma* 
tnal  debt,  and  therefore  cannot  be  set  off(a). 

Lord  Loughborough  stopped  Adair,  who  was  going  to  re- 
ply, and  said,  that  without  any  regard  to  0*SuUixHin*s  interest  in 
the  promissory  note,  O^Connor  was  equitably  intitled  to  the  costs 
of  the  nonsuit  in  the  action  of  trover  against  O^Loughlin,  and 
therefore  he  ought  to  be  permitted  to  set  them  off,  as  fisir  as  they 
would  go,  against  the  costs  in  the  present  action. 

Rule  absolute. 

(a)  But  see  those  cases,  and  qu.  whether  they  support  this  proposition  in  its 
fuli  extent? 


r^dfiodc^,  Hatnes  against  Hare. 

Jiify  18th.  ^ 

A.gnntBBn  HnHE  facts  of  this  case  were  as  follow : — In  July  1780,  Robert 

his°oini  ufe  Hare,  and  Francis  his  son,  in  consideration  of  300/.  then 

^  ^^  h'dT  P*^^  ^^  them  by  William  Haynes,  joined  in  a  bond  in  the  pe- 

a  bond  and  nalty  of  600/.  conditioned  for  the  payment  of  an  annuity  of  50/. 

^^anT  P^  annum  to  Haynes,  his  executors,  administrators  or  assigns, 

judgment  durinc:  the  life  of  Francis  Hare.     This  bond  was  drawn  in  the 

diet.  After  usual  form,  wifhout  mentioning  in  the  condition  any  agreement  to 

Courtwiu '  ^^^^^^  ^^  annuity,    A  warrant  of  attorney  was  also  given  by 

not  admit  the  obligors  to  Haynes,  to  confess  a  judgment  on  the  bond,  and 

parori^^!  another  warrant  of  attorney  by  Francis  Hare,  to  enable  Haynes 

mcntbe-  ^o  receive  the  annuity  out  of  an  allowance  of  200/.  per  annum, 

parties  that  which  his  father  Robert  Hare  made  him.    Judgment  on  the 

tea't**Ubatv  ^^^^  ^^^  entered  up  in  this  court  as  of  Trinity  Term  1780. 

to  redeem  Some  time  after  Haynes  died,  and  Francis  Hare  applied  to  his 

im^^  acting  executor,  for  the  purpose  of  redeeming  the  annuity,  and 

tennsCespe-  tendered  the  principal  sum,  together  with  all  arrears  of  the  an- 

dallyifitbe  .             ,.                                  ,.                           ,                       .,^ 

theeridenoe  nuity  and  interest  up  to  that  time,  amounting  to  SIS/.  I9s. 

of  the  a(-  f  j^^  ^^  executor  refused  to  accept,  alleging  as  a  reason  for 

eemai),  as  a  ground  to  order  the  securitiet  tobe  giTen  up^  and  satis&ction  entered  on  the  JndgoieDt 

his 


HAEb 

[660] 
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bis  refusal,  that  his  testator  had  specifically  bequeathed  the  1791* 
money  arising  from  his  annuitiesi  and  had  given  no  power  to  ^ 
the  executors  to  redeem  them:  the  executors  therefore  thonghtf  ogairui 
that  they  could  not  safely  consent  to  the  redemption  of  the  an- 
nuity in  questioUi  without  the  sanction  of  a  court  of  law  <or 
equity.  In  consequence  of  this,  Bobert  and  Francis  Hare  pre- 
ferred a  petition  to  the  Lord  Chancellor  (a  bill  being  then  de- 
pending in  Chancery  respecting  the  will  of  Haynes)  to  redeem; 
which  was  founded  on  the  deposition  of  Richard  Harbome  (the 
attorney  who  transacted  the  business  of  the  annuity  between  the 
two  Hares  and  Haynes\  stating,  *^  that  he  the  deponent  was 
«<  first  applied  to  by  Francis  Hare  in  July  1780,  to  raise  the 
**  loan  of  SOO/.  which  be  was  unable  to  procure  without  better 
*<  security  than  was  ofiered :  that  Fraticis  Hare  being  informed 
<<  of  this,  directed  him  to  raise  300/.  by  way  of  annuity  on  his 
<<  (Harems)  life  at  six  years'  purchase,  and  said  that  he  would  get 
^<  his  father,  Bobert  Hare^  to  join  in  the  annuity  bond,  and  him- 
<*  self  give  the  purchaser  a  power  of  attorney  to  receive  the  an- 
^*  nuity  out  of  an  allowance  of  200Lper  annumf  which  was  made 
<*  him  by  his  father,  but,  that  the  annuity  should  be  granted  an 
«  the  express  conditions^  that  Francis  Hare  should  at  any  time  be 
<<  at  full  liberty  to  pay  off  and  discharge  it  on  giving  14  days^  no-' 
**  tice  of  his  intentionj  and  that  on  payment  of  SOOL  and  interest 
*^  up  to  the  day  of  the  discharge^  the  bond  and  aU  papers  relating 
<<  to  the  annuity  should  be  given  up  to  be  cancelled :  that  in  con- 
*<  sequence  of  this  direction,  the  deponent  ^plied  to  Haynes  to 
^<  purchase  the  annuity,  informing  him  at  the  same  time  of 
^*  the  conditions  mentioned  by  Francis  Hare^  to  which  Haynes 
^*  agreed :  that  when  the  bond  and  warrants  of  attorney  were 
^*  executed,  the  conditions  were-  recapitulated^  and  again  con* 
<*  sented  to  by  Haynes^^  This  was  dismissed,  on  the  ground  of 
the  mode  of  the  application  being  improper,  as  the  question 
could  not  be  decided  on  a  petition.  They  then  filed  a  bill  for 
the  same  purpose  in  Hilary  Term  1 789,  in  answer  to  which 
the  executors  of  Haynes  denied  all  knowledge  of  any  conditions 
to  redeem  the  annuity ;  and  the  qause  afterwards  coming  on  to 
be  heard  before  Mr,  Justice  BuUer  (who  sat  for  the  Chancellor) 
be  dismissed  the  bill,  on  the  ground  that  parol  evidence  could 
not  there  be  received  in  contradiction  to  the  annuity  bond,  but 
recommended  an  application  to  the  Court  in  which  the  judg- 
ment was  entered. 

These 
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1791*  These  proceedings  having  been  had,  a  rule  was  granted  10 
jj^^^^  Hilary  Term  last,  by  this  court,  for  the  executors  of  Haynes  to 
agadnu  shew  cause  why  upon  payment  of  the  sum  of  313/.  195.  the  an- 
^^  nuity  should  not  be  vacated,  the  bond  and  warrants  of  attorney 
given  up  to  be  cancelled  (a),  and  satisfaction  entered  on  the  re- 
[  661  ]  cord  of  the  judgment.  This  rule  was  obtained  on  an  affidavit 
of  Harbomef  of  the  same  purport  as  the  deposition  in  Chancery 
above  stated.  It  was  afterwards  enlarged  till  the  present  term, 
when  Kerby  and  Bondf  Serjts.,  shewed  cause.  After  stating  and 
observing  upon  the  particular  circumstances  of  the  case,  they 
argued  that  it  was  a  known  principle  of  law,  that  matter  dehors 
a  deed  could  not  be  pleaded  in  contradiction  of  it  Preston 
V.  MerceaUf  2  Blac.  1249.  Meres  v.  Ansell^  3  Wik.  275.  Lord 
Imham  v.  Child^  I  Brawn^  Bep,  Chanc.  92.  Lord  Porimore  r. 
MorriSf  2  Brown,  Bep.  Chanc*  219.  Here  the  agreement  for 
redemption  stated  in  the  affidavit,  is  contradictory  of  the  con- 
dition of  the  bond:  the  condition  is  for  the  payment  of  an  an- 
nnity  during  the  life  of  Francis  Hare,  but  if  the  agreement-takes 
place,  the  payment  will  be  only  during  his  pleasure.  Though  it 
is  true,  that  there  are  many  cases  where  matter  may  be  pleaded 
which  does  not  appear  upon  the  face  of  the  bond  itself;  such  as 
duress,  infancy,  usury,  gamipg,  stock-jobbing,  and -the  like,  yet 
in  all  those  cases  the  averment  goes  to  prove  that  the  contract 
was  originally  void,  and  therefore  that  the  instrument  had  no 
obligation  from  the  beginning.  CoUinsv.  Blantem,  2  JViU.  347* 
But  where  a  bond  has  once  taken  effect  as  a  bond,  it  cannot  be 
defeated  by  pleading  a  matter  dehors,  as  is  observed  by  Eyre, 
Ch.  J.,  Anirems  v.  Eaton,  Fitzgib.  76.  *  ' 

In  support  of  the  rule,  Adair  and  Bunnington,  Serjts^  con- 
tended, that  this  was  not  an  application  to  alter  a  deed  by  matter 
dehors,  but  merely  to  prevent  a  judgment  continuing  in  force 
•  contrary  to  the  agreement  of  the  parties.  The  Court  has  an 
equitable  jui*isdiction  over  its  own  judgments,  and  will  inquire 
into  the  consideration  on  which  they  are  founded;  and  it  is  the 
daily  practice,  if  a  judgment  be  entered  up  for  a  greater  sum 
than  is  really  due,  for  the  Court  to  interfere  and  order  satisfac- 
tion to  be  entered  on  tfie  roll  for  so  much.  The  question  then 
is,  whether  they  will  not  exercise  that  equitable  jurisdiction  in 
this  case,  according  to  the  intent  and  agreement  of  the  parties? 

(a)  [Vide  Barber  v.  Gamon^  4  B.  &  A.  S86.    Storton  v.  TondiuM^  S  Bingb. 
475.] 

And 
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And  Haynes  being  dead,  the  next  best  evidence  is  that  of  i/ar*  1791- 
borne*  Neither  can  there  be  any  hardship  on  the  ex^cutors^  who  h]^^^ 
may  now  sell  the  annuity^  after  it  has  run  ten  years,  at  the  same  agama 
price  for  which  it  was  originally,  purchased. 

Cur.  advis.  xmlt. 

On  this  day,  Lord  Loughborough  delivered  the  opinion  of  the 
Court.  After  stating  the  circumstances  of  the  case^  and  the  affi- 
davit of  HarbomejliAS  Lordship  proceeded  thus : —  . 

Under  these  circumstances,  the  application  was  made  to  this  [  662  ] 
court,  on  the  ground  that  the  security  being  a  judgment  entered 
on  a  warrant  of  attorney,  it  was  in  its  nature  made  under  the 
sanction  of  the  Court,  that  the  Court- had  therefore  a  control 
over  it,  would  examine  into  the  consideration,  on  which  it  was 
entered  up,  and  not  permit  the  party  to  avail  himself  of  it,  so  as 
to  receive  mpre  than  in  justice  he  is  intitled  to  take.  The  case 
comes  before  the  Court  as  it  fitly  and  properly  should,  without 
any  prejudice  at  all  from  what  has  passed  in  the  Court  of  Equity. 
For  the  application  to  the  Court  of  Equity  was  founded  on  cir- 
cumstances very  difierent  from  what  might  appear  to  this  court 
sufficient,  on  this  species  of  application,  for  interposing  by  the 
authority,  which  it  is  necessary  every  court,  should  have,  whose 
records  are  made  matters  of  security,  and  inquiring  into  those 
securities  which  proceed  on  the  assumption  of  a  stut,  which  ia 
fact  was  never  brought  (a).  But  when  the  Court  is  exercising 
its  authority  with  respect  to  judgments  entered,  this  principle 
is  clear^  that  in  judging  of  the  transaction  which  is  the  founda^ 
tion  of  the  judgment^  they  will  find  themselves  governed  b^ 
the  same  rules  which  the  law  has  prescribed,  if  the  transaction 
itself,  independent  of  the  judgment,,  were  be&re  the  Court  in 
the  form  of  im  action.  We  have  not  a  greater  latitude  by 
having  an  authority  over  the  judgment  entered  up,  than  in  the 
decision  of  the  question  between  the  parties  themselves.  To 
be  sure,  there  is  a  strong  inclination  arishig  in  favour  of  the 
redemption  in  such  cases,  from  circumstances  which  are  pretty 
generally  understood.  The  small  value-  of  the .  price  paid  for 
such  annuities  is,  in  general,  governed  by  the  probability,  that 
when  theparty  is  in  asituation  to  pay  the  money  which  has  been 
fairly  advanced,  no  obstruction  or  difficulty  will  occur  in  being 
permitted  to  redeem  on  such  terms  as  are  here  suggested.  Anr 
other  circumstance  is,  that  the  redemption  is,  in  general,  ex^ 

(a)  [Vide  EtpwU  Chester^  4  T.  R.  695.  Co.}] 

tremely 
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17dl.     tremely  advantageous  to  the  party  from  whom  the  annaity  it 
g][^^    redeemed;    becaiise,  if  the  price  bears  any  proportion  to  the 
agama     subject-matter,  after  the  annuity  has  been  paid  a  considerable 
time,  it  is  less  valuable  than  at  the  time  of  the  original  trans- 
action, the  life  being  so  far  spent*    An  idea  has  also  prevailed, 
diat  the  insertion  of  an  express  agreement  to  redeem  might  be 
dangerous  to  the  security,  and  expose  it  to  impeachment  on  the 
score  of  usury,  by  converting  it  in  its  appearanoe  into  a  loan, 
and  under  those  apprehensions  (whether  well  or  ill  founded,  it 
[  668  ]    18  not  necessary  now  to  consider)  covenants  for  that  purpose 
have  not  been  inserted  in  the  deeds  (a). 

Notwithstanding  all  these  circumstances,  the  Court  feels  it- 
self in  a  situation,  in  the  present  case,  in  which  it  is  impos- 
sible, consistently  with  the  rules  which  hav«  been  wisely  laid 
down,  to  permit  the  redemption  and  open  the,  transactioD. 
The  person  on  whose  part  the  judgment  was  entered  op,  is 
dead.  The  only  evidence  is  the  declaration  of  Harbame  the 
attorney,  that  in  all  the  general  circumstances  of  the  tratisao- 
tion,  down  to  the  final  execution  of  the  deeds  betwieen  the 
parties,  this  condition  for  the  redemption  of  the  annuity  wa^ 
understood  between  them  as  perfectly  agreed  to.  If  H^yna 
were  living,  the  Court,  considering  the  affidavit  of  Harborm 
his  attorney  who  had  entered  up  the  judgment  for  him,  would 
be  under  no  difficulty  to  <;all  upon  Hagnen.  If  he  made  an 
affidavit  and  admitted  the  fact,  there  would  be  no  difficulty  to 
oblige  him,  as  the  plaintiff  in  the  judgment;,  to  comity  with  the 
terms  of  the  agreement,  or  in  other  words  to  set  aside  the  judg^ 
ment,  and  compel  him  to  accept  the  redemption.  If  Hta/nn 
denied  it,  and  his  affidavit  denying  the  agreement  asserted  by 
the  attorney  were  bdbre  the  Court,  I  rather  apprehend  that 
the  Court  would  find  itself  in  a  situation,  in  which  it  couid  not 
move  at  all ;  there  would  be  affidavit  against  affidavit.  In  a 
situation  of  this  kind,  I  think  it  would  be  difficult  for  the  court 
to  put  the  matter  in  any  course  of  trial,  in  which  Haiiormi% 
evidence  would  be  suffered  to  overbalance  Hagnei%  deniaL 
If  Haynes  declined  to  make  an  affidavit,  the  Court  would  give 
credit  to  Harbame.  But  Haynes  is  dead,  and  then  the  ques- 
tion is,  whether  the  court  can  permit  terms  not  inserted  in  the 
deed  which  the  parties  have  executed,  to  be  added  to  the  con- 
tract, of  which  this  instrument  is  thefiiU  and  explicit  evidence. 

(a)  See  Murrt^  v.  Harding^  S  Wik.  S90. 

This 


IK  THE  Thiriy-^bst  Year  OF  GEORGE  III.  Q^ 

This  brings  me  to  the  question  which  has  been  argnedi  whether  1 791* 
on  the  testimony  of  a  witness  to  a  parol  communication  between  ^ykeb 
the  parties^  a  term  can  be  added  to  the  contract,  which  does  ogoina 
not  appear  in  the  instrument  by  which  that  contract  is  esta- 
blished. Several  cases  have  been  cited  on  this  subject.  The 
case  of  Lord  Portmore  v.  Morris  does  not  apply  to  this.  For 
the  evidence  (a)  in  that  case,  though  extremely  strong,  was 
the  evidence  of  persons  not  concerned  for  Bosoman:  there 
Stubbs  and  Withy  were -both  treating  on  behalf  of  Lord  Port' 
morCf  and  Jenkins  likewise  attended  on  his  behalf:  the  attorney  [  664  ] 
on  the  other  side  was  Exley^  and  he  positively  denied  what  was 
as  positively  asserted  in  the  depositions  of  the  others.  He  gave 
an  explicit  contradiction  to  the  paper  in  which  &ubbs  had 
entered  a  memorandum  of  the  agreement  (&)•  Exley  was  not 
examined  as  a  witness,  but  being  a  trustee  of  the  annuity  he 
was  made  a  defendant  in  the  cause,  and  against  the  denial  in 
his  answer  it  seemed  difficult  for  the  Court  to  have  made  any 
decree  for  the  redemption,  Jtosoman  being  dead.  But  in  the 
circumstances  of  these  two  cases  there  is  an  essential  difference: 
here  there  is  the  testimony  of  Harbome  the  attorney  for  Haynes^ 
as  to  the  terms  of  redemption  agreed  upon  between  the  parties. 
It  is  not  necessary  to  cite  any  case  to  prove  the  proposition, 
that  parol  evidence  of  a  parol  communication  between  the 
parties  ought  not  to  be  received  to  add  a  term,  not  inserted  in 
the  specific  agreement  which  they  have  executed ;  and  for  this 
plain  reason,  that  what  passed  between  them  in  that  communi- 
cation may  have  been  altered  and  shifted  in  a  variety  of  ways, 
but  what  they  have  signed  and  sealed  was  finally  settled*  It 
would  destroy  all  trust,  it  would  destroy  all  security  and  lay  it 
open,  unless  the  parties  are  completely  bound  by  what  they 
have  signed  and  sealed.  But  it  is  said  that,  admitting  the 
general  rule,  the  particular  circumstance  of  the  testimony  given 
by  the  attorney  for  the  party  forms  an  exception.  The  Court 
would  certainly  feel  itself  under  no  difficulty  which  way  to  act, 
if  the  party  for  whom  Harbome  was  the  attorney,  were  before 

(a)  The  Court  after  the  argument      and  RMoman^  previous  to  and  at  the 
desired  to  have  copies  of  the  depo-      execution  of  the  deeds,  that  his  Lord- 


fiitions  in  Lord  Portmore  v.  Morru      ship  should,  on  payment  of  the  8000/. 

\a  half  a  year's  annuity 
(6)  This  memorandum  was  dated      above  that  sum,  have  all  the  securi- 


laid  before  them.  ana  half  a  year's  annuity  over  and 


on  tne  dav  of  the  execntioQ  of  the      ties  deUvered  up,  and  that  the  an- 
deeds,  and  signed  by  Stubbs,  stating,      nuity  should  cease, 
that  it  was  agreed  by  Lord  Portmore 

the 
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179L     the  Court;  but  he  being  dead,  and  no  discovery  appearing  to 
n~ —     have  been  made  by  him,  the  circumstance  of  the  attorney  for 
agabui      the  party  being  a  witness,  to  invalidate  the  security  against  the 
^^     representative  of  his  employer,  seems  to  be  a  strong  confirma- 
tion of  the  general  rule.    There  is  nothing  so  dangerous  as  to 
permit  deeds-  and  conveyances  after  the  death  of  the  parties  to 
them,  to  be  liable  to  have  new  terms  added  to  them,  on  the 
disclosure  of  the  attorney  in  a  matter  in  which  he  could  meet 
with  no  contradiction.     But  this  opinion  is  perfectly  without 
prejudice  to  any  application  which  may  be  made  in  the  life- 
time of  the  party.     I  give  no  opinion  how  &r  the  Court  might 
sanction  such  a  requisition,  on  circumstances  of  this  kind  being 
disclosed.    I  wish  to  be  understood  as  confining  myself  par- 
[  665  ]    ticularly  to  the  mode  of  application,  and  to  the  evidence  by 
which  it  is  supported  in  the  present  case.     The  Court  there- 
fore must  discharge  the  rule,  but  certainly  without  costs. 

Rule  discharged  without  costs.. 


UTednaday,  SiLL  and  Oth£rs«  AssigncBs  of  Skirrow  a  Bankrupt 

Juki  ISth-  .          TTT 

against  Worswick. 

If  ate  an  A  SSUMPSIT  for  money  had  and  received  to  the  use  of  the 

ruptcycomi  Plaiutifis,  with  the  usual  counts.   Plea,  the  general  bsue; 

Wbre  an"*  ^^^^^  ^as  tried  before  Mr.  Justice  fVtbon  at  Lancaster^  on  the 

auignment,  27th  of  August  1787,  when  a  special  verdict  was  found  in  sub- 

a  creditor  of     .  r  n    — 

the  bankrupt  Stance  as  follows. 

makes  an  That  WiUiam  SkirraoD  on  the  fid  of  January  1782,  exercised 

affidavit  of  n         i                    «r                   ^     •       » 

AAtm Sng'  the  trade  of  a  woollen  draper  at  Lancaster;  that  he  was  then 

Swl^f'whteh  indebted  to  one  James  PUkington^  in  100/.  and  upwards,  and 

he  attache^  on  that  day  became  a  bankrupt ;  that  on  the  16th  q{  January  a 

i^er^^i^  commission  issued  on  the  petition   of  Pilkington^  that  on  the 

•ignment  gg^h  ^f  January  he  was  declared  a  bankrupt ;  that  on  the  5th 

money  due  ,                                                        , 

to  the  bank-  oi  March  an  assignment  was  made  of  all  his  estates  and  effects, 

]S^  jfidL  ^  ^  ^^  Plaintiffs :  that  before  and  when  he  became  a  bank- 

the  aaaig^  rupt,  he  was  indebted  to  the  Defendant  Worswick  in  230/.  17s. 


noorer  th«    7^  ond  that  the  said  debt  was  contracted  at  Lancaster  aforesaid^ 


neei  may 
noorer  th( 

money  in  an  ^nd  at  the  time  when  it  was  so  contracted  and  always  afterwards 

action  for  "^ 

money  bad  (^ j  {The  prindple  of  this  case  was     the  Exchequer  Chamber,  Eyre,  C  X, 

™  "*«^-  recognized  in  that  of  Pimpi  v.  Am-     ditt.] 

^W*  f^^  pQ,(^  vol.  II.  p.  408,  decided  in 

both 
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hoih  Skirrow  and  Worswick  resided  at  Lsncasteri  yxhich  vdos  their     ng\. 
place  of  abode  ;  that  on  the  4th  of  January  the  Defendant  Wors^     — — 
mcky  knowing  that  Skirran  had  become  a  bankrupt^  did  verify     agaiwM 
and  prove  by  affidavit  in  writing,  before  the  Mayor  of  Lan^  Womwioc 
caster  that  Skirrow  was  indebted  to  him  the  Defendant  in  230/. 
1&.  and  upwards,  for  money  lent,  &c.     That  on  the  same  day 
and  year  last  aforesaid  the  said  affidavit  was  certified  and  trans^ 
mitted  under  the  common  seal  of  the  said  Borough  oi  Lancaster j 
to  one  Thomas  Moore  and  one  Luke  Tyson  then  h&ng  persons 
resident  in  the  Island  of  St,  Christopher^  which  said  Island  then 
and  there,  and  before,  and  at  the  passing  of  a  certain  act  of 
parliament  made  in  the  fifth  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Second,  intitled,  **  An  act  for  the  more  easy 
**  Recovering  of  Debts  in  his  Majesty's  Plantations  in  America  *\ 
and  on  the  29th  day  oi  September  which  was  in  the  year  of  our    [  666  3 
Lord  17S2,  was,  and  thenceforth  hath  been,  and  still  is,  one 
qftheBniiBhplatttations  in  America;  that  the  defendant  Wars'- 
wick  appointed  the  said  Thomas  Moore  and  Ijuke  Tyson^  so  be- 
ing resident  in  the  said  Island  of  5/.  Christopher,  his  attorneys 
to  sue  for,  recover,  and  receive,  of  and  from  the  said  William 
Skirrow,  qr  of,  and  from,  all,  or  any  of  his  factors,  agents  or 
consignees,  in  the  British  West  Indies,  all  such  sum  and  sums 
of  money,  debts,  goods,  chattels,  and  effects  whatsoever,  as 
were  in  any  wise  due,  owing  and  belonging  to  him  from  the  said 
William  Skirrow. 

*  It  was  then  stated,  that  Moore  and  Tyson  having  received  the 
affidavit  so  certified  and  transmitted,  and  being  so  authorized 
by  Wor^ck  the  Defendant,  did  on  the  6th  of  March  1782  im- 
plead Skirrow  in  the  king's  court  of  the  island  of  5/.  Christopher 
in  a  plea  of  trespass  on  the  case,  &c.  for  the  recovery  of  the 
said  sum  of  230/.  17s.  7d.  in  which  Skirrow  was  indebted  to 
Worswick  the  Defendant:  that  on  the  same  day  a  writ  of 
attachment  grounded  on  the  said  plea  according  to  the  form  of 
a  certain  law  of  the  said  island  in  thai  case  made  and  provided, 
did,  at  the  request  of  Worswick  the  Defendant,  duly  issue  out 
of  the  said  court  of  our  said  lord  the  king,  by  which  said  writ 
of  attachment  the  provost  marshal  of  our  said  lord  the  king,  of 
the  said  island,  or  his  lawful  deputy,  was  commanded  by  our 
said  lord  the  king  to  attach  all  and  singular  the  goods  and 
effects  of  the  said  Skirrow,  in  the  said  island,  to  answer  to  the 
said  Worswick  in  his  plea  aforesaid :  that  on  the  7th  of  March 

1782, 
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1791.  1762|  the  provost  marshal  did,  according  to  the  kaws  and  cus- 

■  toms  of  the  said  idand  attach  divers  sums  of  money  as  the  proper 

againM  monies  and  effects  of  the  said  William  Skirraw  (the  bankrupt)  in 

WoEswxcE.  ^jjg  iiandg  Qf  one  Thomas  Worswick  the  younger^  who  then  and 

there  was  a  merchant  and  resident  in  the  said  island  of  St.  Chris' 
tapherj  within  the  jurisdiction  of  the  said  court ;  which  said 
sums  of  money  were  the  proper  monies  and  effects  of  the  said 
William  Skirraa  (the  bankrupt)  before  and  at  the  time  when  he 
became  bankrupt  as  aforesaid,  and  were  received  before  the 
time  when  he  became  bankrupt  as  aforesaid,  in  the  said  island 
by  the  said  Thomas  Worsmck  theyounger^  by  the  order,  and  to 
the  use  of  the  said  William  Skirrow  (the  bankrupt),  and  then 
and  there,  to  wit,  &c  did  remain  and  were  in  the  hands  of  the 
said  Thomas  Worsmck  the  younger  unaccounted  for.  It  was 
afterwards  stated  that  judgment  was  recovered  in  the  court  of 
St.  Christopher^^  and  execution  awarded,  and  that  Moore  and 
[667  ]  T^son  as  attorneys  for  the  Defendant  received  on  the  14th  of 
May  1783,  the  sum  of  €30^  17 s.  Id.  from  Thomas  Worswick 
the  youngerf  the  garnishee;  that  this  money  was  remitted  to 
and  received  by  the  Defendant  in  England  before  the  com- 
mencement of  the  present  action ;  that  he  was  requested  by  the 
Plaintiffs  to  pay  it  over  to  them,  which  he  refused,  insisting 
upon  his  right  to  retain  the  same,  &c.  and  that  he  had  not 
proved  his  debt  under  the  commission,  nor  in  any  other  manner 
received  satisfaction  for  the  same,  except  as  aforesaid,  &c.  &c 

This  was  first  argued  in  Easter  Term  1789,  by  Lawrence^ 
Seijt,  for  the  Plaintifis,  and  Le  Blancj  Seijt.,  for  the  Defend- 
ant.    The  argument  on  behalf  of  the  Plaintiff  was  as  follows. 

In  this  case  there  are  two  questions :  1.  Whether  the  assign- 
ment of  the  bankrupt's  effects  to  the  Plaintifis  did  not  pass  all 
the  right  which  he  had  to  the  money  in  the  hands  of  the  gar- 
nishee ?  £.  Whether,  supposing  the  assignment  to  have  had 
that  effect,  the  Plaintifis  are  not  intitled  to  recover,  notwith- 
standing the  proceedings  in  the  West  Indies  f  As  to  the  first 
question,  there  can  be  no  doubt,  but  that  if  this  transaction  had 
taken  place  in  England  the  .assignees  would  be  intitled  to  the 
money  attached  by  virtue  of  the  stat.  13  Eliz.  c.  7.  s.  2. ;  the  only 
doubt  is,  whether  they  are  so  intitled,  the  attachment  having 
been  executed  in  the  Plantations.  Now  as  the  bankrupt  him- 
self might,  before  his  bankruptcy,  have  assigned  this  money 
by  deed  or  otherwise^  in  satis&ction  of  a  debt^  or  to  trustees 

for 


IN  THE  Thtrty-fibst  Year  OF  GEORGE  III.  668 

for  the  benefit  of  creditors ;  the  question  is,  whether  an  assign-  1791. 
ment  under  the  bankrupt  laws,  does  not  operate  as  fully  as  "7 
such  an  assignment  by  the  bankrupt  himself?  The  Court  will,  againtt 
if  possible,  put  this  construction  on  the  assignment  by  the  °^^^' 
commissioners,  because  the  persons  who  are  most  likely  to  be* 
come  the  subjects  of  those  laws,  namely,  traders  of  the  most 
extensive  dealings  and  connections,  have,  in  general,  great 
part  of  their  property  abroad,  which  justice  requires  should  be 
divided  among  their  creditors.  The  law  expresses  no  distinc- 
tion as  to  the  property  of  a  bankrupt  being  in  one  country 
rather  than  another.  The  words  of  the  statute  of  Elvs.  are 
*<  money,  goods,  chattels,  wares,  merchandizes,  and  debts 
<*  wheresoever  they  may  be  found  or  known ;"  these  are  general 
words,  and  must  be  construed  to  extend  to  all  places.  They 
are  not,  in  practice,  confined  in  their  operations.  A  ship  at 
sea  is  oflen  assigned  under  a  commission  of  bankrupt,  by  vir- 
tue of  those  words.  If  any  distinction  can  be  attempted  to  be 
made,  between  the  case  of  a  ship  at  sea  and  the  present,  it 
must  be  on  the  ground  that  the  country  in  which  the  debt  is  [  668  ] 
attached  is  governed  by  different  laws.  But  it  is  not  contended 
that  the  Great  Seal  has  authority  to  extend  its  proceedings  be- 
yond the  limits  of  this  country,  bb  to  all  the  purposes  for  which 
it  acts ;  in  can  neither  compel  an  af'pearance  before  commis- 
sioners, nor  has  it  any  power  to  affect  the  person  in  another 
country ;  but  the  assignment  of  a  bankrupt's  property  being  a 
statutable  conveyance  for  the  benefit  of  creditors,  must  in 
reason  be  taken  to  convey  all  that  property,  without  regard  to 
local  situation.  The  assent  of  every  subject  of  the  realm,  is 
implied  to  proceedings  which  take  place  by  virtue  of  an  act  of 
parliament.  This  doctrine  is  laid  down  8  Bep.  137  a.  and  has 
been  since  recognized  in  the  case  of  fVadham  v.  Marlowe  {a). 
So  in  the  present  case  there  was  an  implied  assent  to  the 
assignment,  both  by  the  Defendant  and  the  bankrupt,  neither 
of  whom  shall  now  be  permitted  to  deny  the  effect  of  that 
assent. 

It  is  said  by  Chief  Baron  ConufnSf  I  Com.  Dig.  519*  that  the 
commissioners  of  a  bankrupt  may  sell  his  goods  in  Ireland  i  if 
the  commissioners  may  do  this,  so  may  the  assignees ;  the  pro- 
perty therefore  vests  in  them.     It  was  the  opinion  of  Lord 

(a)  Cooke's  Bank.  Laws,  51S,  last  edit;  and  see  a  full  note  of  this  case 
ante,  4Z7m 

Talbot 
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1791.      Talbot  (a)  that  the  eiFects  of  a  bankrupt  in  the  Plantations  were 
"7  liable  to  a  commission  here,  and  that  the  right  was  vested  in 

agamti  the  assignees.  '  Whether  the  attachment  in  the  West  Indies  will 
OK8WXCK.  pfgygjjt  the  piaJn^i£p  from  recovering  roust  depend  on  this,  name- 
ly, Whether  the  effects  at  the  time  of  the  attachment  were  the 
property  of  the  bankrupt  or  not  ?  If  the  property  were  bis,  it 
passed  to  the  assignees,  and  there  could  be  no  right  to  attach 
it :  but  a  debt  owing  to  him  was  clearly  his  property.  In  the 
case  of  Lewis  v.  Wallace^  Sir  Thomas  Jones,  223,  it  was  holden 
that  where  a  debtor  had  assigned  to  his  creditor  a  debt  due  to 
bim  from  a  third  person,  the  assignor  had  nothing  in  it  but  as 
trustee  for  the  assignee,  and  that  it  was  not  liable  to  an  attach- 
ment by  another  creditor.  So  here  the  debt  of  the  garnishee, 
after  the  assignment  by  the  commissioners,  was  only  in  trust  for 
the  assignees.  In  Le  Chevalier  v.  Lynch  (fi)  Lord  Mansfield 
said,  that  it  had  been  determined  at  the  Cockpit,  upon  solemn 
consideration,  that  bills  by  English  assignees  might  be  main* 
tained  in  the  Plantations  upon  demands  due  to  the  bankrupt's 
estate,  which  shews  that  he  considered  that  the  right  to  such 
debts  was  vested  in  them  :  and  though  he  also  said,  that  where, 
[  669  ]  after  the  bankruptcy,  and  before  payment  to  the  assignees 
money  owing  to  the  bai^krupt  out  of  England  was  attached 
bon&Jide  by  regular  prycess,  according  to  the  law  of  the  place, 
the  assignees  cannot  recover  the  debt,  this  doctrine  only  goes 
the  length  of  shewing,  that  a  debtor  having  been  obliged  by 
process,  which  he  could  not  resist,  to  pay  to  the  creditor 
attaching,  should  not  be  again  compelled  to  pay  to  the  assig- 
nees: but  this  only  applies  to  the  debtor  who  has  paid  the 
money,  and  not  to  the  creditor  who  has  received  it.  It  is  like 
the  case  of  a  recovery  by  an  administrator,  whose  letters  of  ad- 
ministration are  afterwards  revoked,  and  another  administra- 
tor appointed :  in  which  case  the  debtor  cannot  be  compelled 
to  pay  a  second  time,  having  paid  to  the  former  administrator, 
under  legal  authority  which  he  could  not  resist  *  JUen  v.  Dun^ 
daSf  S  Term  Eep.  B.  R.  125.  The  second  administrator  must 
resort  to  his  remedy  against  the  former.  2  Bac.  Abr.  11.  In 
the  case  of  Bradshaw  and  another,  assignees  of  Wilson,  v.  Fair^ 
holme  [c\  the  court  of  session  in  Scotland  decided  that  the 

(a)  Cooke's  Bank.  Laws,  last  edit         (c)  DecisionB  of  the  court  of  les- 
^SS.  sion  from  1758  to  1756,  p.  198. 


(&)  Dougl.  169.  last  edit 


attachment 
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attachment  of  Captain  WiUorCs  debts  in  Scotland  by  creditors      1791. 
in  England^  could  not  be  supported  against  the  assignees.    In     -7 — 
Mackintosh  v.  Ogilvie  (a),  Lord  Hardwicke  granted  a  writ  of     agabut 
ne  exeat  regno  against  one  who  had  obtained  arrestments  of  a  ^o"'^'^'^' 
bankrupt's  property  in   Scotlandy   and  said,  that  the   Court 
would  prevent  the  creditor  from  having  the  effect  of  the  arrest- 
ment, if  the  judgment  was  not  before  the  bankruptcy ;  and  the 
solicitor-general  said  that  after  such  arrestments  and  foreign 
attachments  the  money  had  been  recovered  back  in  an  action 
for  money  had  and  received. 

In  Solomon  v.  Ross^  and  JoUett  v.  Deponthieu  (i),  the  assign- 
ment of  a  bankrupt's  effects  to  curators  in  Holland  was  admit- 
ted to  have  such  an  effect  in  this  country,  as  to  make  void  all 
proceedings  in  foreign  attachment.  So  also  in  Neale  v.  Cot' 
iingham  {c)  the  assignment  by  commissioners  in  England  was 
allowed  to  have  a  similar  effect  in  Ireland.  Pari  ratione  there- 
fore, the  assignment  in  the  present  case,  by  the  commissioners 
in  Englandf  ought  to  extend  to  the  property  of  the  bankrupt 
in  the  West  Indies, 

Le  Blancj  Serjt,  contrd.  The  assignees  in  this  case  did  not 
interfere  to  prevent  the  attachment  The  Defendant  having 
obtained  an  advantage  by  using  legal  diligence,  is  intitled  to  re- 
tain it.  Though  two  questions  were  made  on  the  part  of  the  [  670  ]] 
Plaintiffs,  the  only  one  to  be  considered  is,  what  effect  the  di& 
ferent  statutes  of  bankrupts  have  with  respect  to  foreign  coun- 
tries. Now  these  statutes  are  merely  local,  being  confined  in 
their  operation  to  this  country.  The  colonies  are,  in  this  re-  • 
spect,  to  be  considered  as  foreign  countries.  It  was  contended 
that  the  assignment  must  have  the  effect  of  a  conveyance  by  the 
bankrupt  himself:  admitting  this,  the  voluntary  conveyance  of 
the  bankrupt  himself  could  not  defeat  the  claims  of  a  creditor, 
or  take  away  what  was  obtained  by  legal  process.  It  might 
operate  as  the  assignment  of  a  chose  in  action^  which,  till  re- 
duced into  possession,  is  liable  to  the  just  dem^ds  of  a  creditor. 
The  several  statutes  relating  to  bankrupts  are  confined  to  the 
country  in  which  they  were  passed,  because  they  were  originally 
considered  to  be  of  a  penal  nature,  confiscating  the  property 
of  the  bankrupt :  and  penal  laws  are  strictly  locaL  The  first 
case  in  which  they  were  in  any  degree  extended,  was  that  of 

a)  Hil.  31  Oeo,  2.  in  Cane.  See  4         (h)  ArUcy  133. 
Term  Rep.  B.  R.  199.  HwUer  r.Potti.        (c)  Ante,  199. 

Captain 
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179L  Captain  Wilson  (a).     As  to  the  argument  drawn  from  the  words 

"T of  the  statute  13  Eliz.  c.  7-   "  wheresoever  found  ^,   it  might 

agwut  with  as  much  propriety  be  said  that  lands  in  a  foreign  country 

WouwicK.  ^Q^]j  p3gg  \yj  tiie  assignment  of  the  commissioners,  lands 

being  mentioned  in  the  statute  as  well  as  goods.  The  case  of 
Wadham  v.  Marlowe  turned  upon  the  form  of  the  action,  and 
the  question  whether  an  express  consent  to  the  assignment  was 
not  necessary  to  be  stated,  in  order  to  maintain  an  action  of 
debt  on  the  reddendum  of  a  lease?  As  to  the  authority  of  Cohl. 
Dig.  519.  it  is  merely  a  dictum^  no  cases  being  cited  in  support 
of  it;  and  if  it  be  allowed,  it  can  only  be  reasonably  under- 
stood to  mean  that  the  commissioners  may  sell  the  effects  in 
Ireland^  subject  to  the  claims  of  creditors.  As  to  the  opinion 
of  Lord  Talbot  cited  in  Coolers  Bankrupfs  Lavas^  the  question 
is,  what  right  vested  in  the  assignees,  whether  such  as  will  clothe 
them  with  all  the  privileges  of  the  statutes  of  bankrupts.  In 
England  they  have  a  power  over  the  whole  property  of  the 
bankrupt,  but  in  other  countries  the  general  import  of  the 
words  of  the  statute  must  be  restrained  by  the  laws  and  cus* 
toms  of  those  countries :  still  the  question  remains  the  same, 
namely,  what  right  vests  in  the  assignees?  That  right  is  ad- 
mitted to  be,  such  as  the  bankrupt  himself  had ;  but  any  as- 
signment of  his  would  have  been  subject  to  his  creditors'  de* 
mands.  As  to  the  case  of  Lewis  v.  Wallace  cited  frx>m  Sir 
Thomas  Jonesy  if  the  debtor  in  St.  Christopker's  were  a  trustee 
[  671  ]  for  the  assignees  here,  they  ought  to  have  made  that  defence  to 
•  the  attachment;  or  they  might  have  appealed  to  the  privy 
council.  The  case  of  Le  Chevalier  v.  Lynch  proves  only  that 
the  assignees  should  not  be  turned  round  by  the  debtor's  saying 
that  he  was  only  liable  to  the  bankrupt  himself;  and  that  cre- 
ditors in  another  country  should  not  come  in  under  the  com- 
mission, unless  they  would  renounce  the  priority  they  bad 
gained ;  but  this  shews  that  they  could  not  be  compelled  to  give 
up  that  priority. 

In  that  case  Lord  Mansfield  approves  of  the  extent  of  the 
doctrine  laid  down  by  Lord  Hardmcke^  and  concludes  with 
saying,  that  wh^^  money  owing  to  the  bankrupt  out  of  Eng- 
land is  attached  bondjide  by  the  law  of  the  place,  the  assignees 
cannot  recover  the  dcd)t;  that  is,  they  cannot  recover  it  all.    As 

{a\  An  account  of  ^tfait  case  U  given  in  the  judgment  of  the  couil^  bf 
Lord  l^ntghboTQugK 

•      to 


IN  THE  Thirty-first  Year  of  GEORGE  IIL  672 

« 

to  the  argnment  drawn  from  the  case  of  an  administration  being     1 79 1^ 
revoked,  admitting  the  principle,  that  a  debtor  having  once  paid       «^' 
his  debt  to  a  person  having  legal  authority  to  receive  it,  dball      ogpmst 
not  be  liable  again  to  pay  it,  yet  this  principle  is  not  applicable  ^^^"^^^ 
to  the  present  case,  unless  it  can  be  shewn  that  the  assignment 
of  a  bankrupt's  effiscts  has,  with  respect  to  foreign  countries, 
such  a  relation  back  as  to  g^ve  the  assignees  a  preference  to 
creditors  in  those  countries^    As  to  those  creditors,  the  asaigA- 
ment  |s  considered  as  voluntary,  and  like  other  voluntary  assign- 
ments,  subject  to  their  claims.    The  assignees  in  such  case 
stand  in  the  place  of  the  bankn^t  himself,  but  cannot  recover 
a  chose  in  action  till  it  is  reduced  into  possession.    Aa  to  Wit» 
son*s  case  (a)  the  principal  question  there  was,  whether  diawing, 
and  re-drawing  bills  was  a  trading'witfaia  the  bankrupt  laws;  the 
point  now  in  dispute  was  not  agitated*    In  the  case  of  Mad* 
intosky.  Ogihie,  there  was  no  ground  to  restrain  the  Defendant 
from  going  out  of  the  kingdom,  neither  does  it  appear  from, 
the  statement  of  it,  either  that  be  had  gained  an  undue  priority 
or  that  he  had  no  right  to  retain  an  advantage  which  he  had 
legally  acquired.    In  Solomons  v.  Boss  the  money  was  actually 
in  the  hands  of  the  debtor,  and  when  all  parties- were  before 
the  chancellor  he  might  use  his  discretion  in  compelling  it  to  bo 
paid  for  the  general  benefit  of  all  the  creditors*    In  JoUei  v» 
Deponthieu  the  curators  filed  their  bill  pending  the  attachmentt 
having  used  diligence  to  prevent  it.    But  in  the  present  case 
the  assignees  took  no  steps  to  prevent  the  attachment,,  to- do 
which  ihey  had  sufficient  time.     In  Neale  v.  CoUingham  also 
the  proceedings  were  depending  before  a  court  of  equity,  and    [  672  ^ 
all  parties  present.    Here  the  proceedings  were  at  an  end,  the 
judgment  executed,  and  the  money  paid  over.   Those  were  like-> 
wise  cases  in  equity,  but  the  present  action  is  in  a  court  of  law.. 
That  assignments  by  commissioners  of  bankrupts  are  con<^ 
sidered  as  voluntary  with  respect  to  the  colonies  or  foreigo- 
countries,  and  as  such  .take  place  only  between  the  assignees 
and  the  bankrupt,  but  do  not  afiect  the  rights  of  other  creditors, 
(who  having  gained  a  lawfol  priority  are  entitled  to  keep  it,) 
appears  from  the  case  of  Cleve  v.  MiUs  (6),  Bichards  and  others 
T.  Hudson  and  others  (c),  and  Waring  v.  Kn^ht  (d),  in  all 

(«)  1  Atk.  19S.  aigoment,  4  Term  Rep.  B.  R.  187* 

(&)  Cooke's  Bankrupt  Laws,  370.      Hvmtet  y.  PatU. 
last  edit.  {d)  Cooke's  Bankrupt  Laws,  57S, 

(0)At  htCo^ejpnt^  1769,  cited  in      last  edit 
VOL.  I.  8  A  which. 
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1791*     which  cases  Lord   Mansfielfi  doctrine  is  uniform  as  to  thb 
g^^       point)  and  perfectly  agrees  with  Le  Chevalier  v.  Ldnchf  and  with 

offdnst  the  opinion  of  Lord  Hardmcke  recognized  in  that  case.  Con- 
WoBswicr.  fofiQabie  to  this,  is  the  right  which  a  consignor  of  goods  has 
to  stop  them  in  transitu  on  the  event  of  the  insolvency  of  the 
consignee,  and  to  retain  them  against  the  other  creditors.  So 
here,  the  Defendant  has  by  due  diligence  stopped  the  debt  in 
question  in  St.  Christopher' s^  and  shall  not  be  compelled  to  re- 
fund to  the  assignees,  who  took  no  previous  steps  to  prevent  the 
attachment. 

Lawenee  replied,  that  though  the  plantations  were  to  be  con- 
sidered in  this  respect  as  foreign  countries,  yet  this  was  not  the 
assignment  of  a  chose  in  action.  It  was  an  assignment  of  goods 
and  effects  in  the  hands  of  the  garnishee;  by  that  name  they 
were  attached,  as  appears  on  the  face  of  the  special  verdict. 
Now  it  is  not  necessary  to  have  possession  in  order  to  transfer 
the  property  of  a  personal  chattel,  though  the  want  of  posses- 
sion is  sometimes  evidence  of  fraud.  Neither  is  money  in  all 
cases  a  chose  in  action;  here  it  was  considered  as  specific  effects, 
and  so  denominated  in  the  attachment.  To  the  argument, 
that,  if  the  words  of  the  statute  13  Eliz,  had  a  general  effect, 
lands  in  foreign  countries  would  pass  by  the  assignment,  as  well 
as  goods,  it  may  be  answered,  that  in  all  countries  certain 
forms  are  to  be  observed  in  passing  lands,  without  which  a  con- 
veyance of  them  is  not  valid :  but  no  such  forms  being  neoes* 
sary  in  transferring  personal  property,  that  may  be  conveyed 
by  a  mere  contract;  and  an  assignment  by  commissioners  of 
bankrupt,  is  as  good  a  contract  as  any  other.  The  antbority 
before  cited  from  1  Com.  Dig.  619.  is  not  restrained  by  any 
words,  to  shew  that  the  property  of  a  bankrupt  in  Lrdand 
[  67S  ]  which  is  vested  in  the  assignees  is  subject  to  the  claims  of  cre- 
ditors in  that  conntry.  The  material  point  of  Lord  Hardr 
wiek^s  decision  mentioned  by  Lord  Mansfield  in  Le  Chevalier 
▼.  Lynchf  was,  that  <<  he  would  make  no  order  till  the  Seotdt 
creditors  had  abandoned  their  priority/'  The  principle  npon 
which  Lord  Mansfield  there  holds  that  the  debtor  «ball  be  an- 
swerable to  the  assignees  must  be,  that  the  property  vesU  in 
them.  The  observations  made  on  the  part  of  the  Defendant 
on  that  case,  are  only  applicable  to  the  point  there  before  the 
Court,  that  of  a  debtor  of  the  bankrupt  being  sued ;  but  in  the 
present  case,  the  action  is  brought  against  ^  creditor.    In  Scio' 

mens 
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mons  V.  Boss  the  attachment  was  completeds  and  execufioa  1791* 
would  have  followed  if  security  had  not  been  given,  which  was  "gJJT" 
equal  to  actual  payment;  but  there  Mr.  Justice  Batkurst  com-  agamtt 
pelled  the  party  to  give  up  his  security :  the  only  ground  of  °"^'*^" 
which  compulsion  must  have  been,  that  the  property  was  vested 
in  the  curators;  otherwise,  the  decree  would  have  been  contrary 
to  justice.  Though  in  the  next  case  of  Jollett  and  anoth^  v. 
Deponthieu  and  another^  the  bill  was  filed  pending  the  attach- 
ment,  yet  the  question  was,  in  whom  the  property  was  vested  a^ 
the  commencement  of  the  attachment^  apd  it  was  decided  in 
favour  of  the  curators  or  assignees.  The  same  principle  is  alsQ 
admitted  in  the  case  of  Neale  v.  CoUingham^  by  the  Chancellor 
of  Ireland.  As  to  the  case  of  Waring  v.  Knight,  Lord  JVfanf- 
Jleld  decided  there  on  a  ground  not  now  tenable|  that  the  forn^ 
of  the  action  was  improper :  but  in  Kitchen  v.  Camfiell,  S  Wils^ 
304.  it  is  decided,  that  either  an  action  of  trover,  or  for  money 
bad  and  received  would  lie,  by  the  assignees,  under  the  circum- 
stances of  those  cases.  Although  the  attachment  in  the  pre*- 
sent  case  was  obtained  by  the  sentence  of  a  court  of  justice,  yet 
where  the  truth  of  the  case  on  which  that  sentence  was  founded 
was  not  known,  the  money  ought  in  justice  to  be  recovered 
back,  notwithstanding  such  sentence. 

The  authority  cited  from  Richards  v.  Hudson  at  the  Cockpit^ 
was  only  an  obiter  opinion  of  Lord  Mansfield^  and  not  neces^ 
sary  to  decide  the  point  there  iQ  question.  In  the  case  of  Cleve 
V.  Mills,  the  doctrine  of  Lord  Mansfield  on  this  head  likewise 
was  obiter,  and  goes  no  farther  than  that  of  L^  Chevaliet  v» 
lynch,  namely,  to  shew  that  the  debtor  of  a  bankrupt  having 
paid  his  debt  by  virtue  of  propess  which  he  could  not  r^ist^ 
should  not  be  himself  obliged  to  pay  it  a  second  time.  Butj^ 
independent  of  authorities,  the  Court  will  not  bold  out  so  great 
a  temptation  to  fraud,  as  to  prevent  the  effect  of  the  assignment  [  674  ] 
extending  to  the  colonies ;  since,  if  the  law  were  so  understood^ 
some  creditors  would  be  continually  gaining  an  undue  pre^ 
ference  to  others,  by  the  goods  of  a  trader  being  sent  out  of 
the  kingdom  on  the  eye  of  his  bankruptcy,  and  the  equal  spirit 
of  the  bankrupt  Iaws  would  cpnsequently  be  defisated. 

After  these  argum^Ots,  it  was  agreed,  that  the  case  should 

wait  the  determination  of  a  similar  one  (a)  then  depending  in 

(fljJBTwi/tfrandOthersy.  Po«#,4TcrmRcp.B.R.  182,   . 

3  A  2  the 
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1791*     the  Court  of  King's  Bench,  which,  it  was  understood,  was  to  be 
gjj^       argued  before  the  twelve  judges  in  the  Exchequer  Chamber. 
agqmsi         But  no  such  argumelit  having  taken  place,  the  case  was  ai^ 
oMwxcK.  g^^  ^  second  time  in  this  couit,  in  the  present  term,  by  Adairj 
Seijt*,  for  the  Plaintifis,  and  Hillt  Seijt,  for  the  Defendant 

On  the  part  of  the  Plaintiffs,  Adair  rested  on  the  authority  of 
Hunter  Y.  Potts^  which,  he  said,  was  decisive  of  the  present  case, 
unless  some  material  ground  of  distinction  between  the  two 
cases  could  be  shewn. 

On  behalf  of  the  Defendant,  HiU^  Serjt,  argued  in  the  fol- 
lowing manner;— He  submitted  to  the  Court  two  propositioos. 
I.  That  the  debt  received  by  the  Defendant  for  the  recovery 
of  which  this  action  was  brought,  did  not  vest  in  the  Plaintifli 
by  the  assignment  of  the  commissioners;  and  therefore,  as  they 
had  no  claim  but  under  that  assignment,  they  never  had  a  right 
to  the  debt,  nor  consequently  to  the  money  received  for  it 

IL  Supposing  they  ever  had  a  right,  they  had  lost  it  by  their 
own  fraud  or  laches. 

L  That  debts  due  to  bankrupts  in  the  island  of  St.  Christch 
pher  do  not  vest  in  assignees  under  a  commission  of  bankrupt, 
will  be  proved,  1st.  From  the  rules  established  for  determining 
the  extent  and  operation  of  statutes  in  general  in  the  planta- 
tions. 2d.  From  the  wording  of  the  statute  of  bankrupts.  3d. 
From  determinations  both  in  law  and  in  equity.  After  which, 
answers  will  be  offered  to  the  arguments  used  and  the  authori- 
ties cited  on  the  side  of  the  Plaintiffi. 

1.  As  to  the  rules  for  determining  the  extent  and  operation 
of  statutes  in  general  over  the  plantations,  there  appears  in  fi 
P.  Wms.  75.  and  Salk.  411.  to  be  an  established  distinction  be- 
tween plantations  in  new  uninhabited  countries,  and  plantations 
in  conquered  countries ;  that  with  respect  to  the  former,  it  is 
necessary  that  in  them  the  laws  of  England  should  prevail, 
[  075  ]  otherwise  they  would  be  without  laws ;  but  with  respect  to  the 
latter  there  is  no  such  necessity,  and  therefore  in  them  the  old 
laws  of  the  conquered  countries  are  in  force  till  new  laws  are 
given  by  the  conquerors  (a).  Now  the  Island  of  St.  Christo- 
pher was  jointly  conquered,  and  possessed  by  the  English  and 
Frenchy  till  ceded  by  the  treaty  of  Utrecht  entirely  to  the 
English:  but  there  is  no  difference  between  a  country  conquered 

(a)  7  Co.  17  b.  4  Burr.  2500.  Cowp.  809. 

and 
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and  a  country  ceded  by  treaty ;  the  distinction  therefore  above      1791. 
noticed  is  applicable  to  thai;  island ;  and  the  consequence  is,       g^^    ^ 
that  in  general  statutes  passed  in  this  country  have  there  no      agpana 
validity  or  force*    This  rule  with  respect  to  plantations  in  con-      ^^^^^ 
quered  countries  has  never  been  controverted,  since  the  time 
when  the  determinations  above  alluded  to  took  place;  and  even 
with  respect  to  plantations  in  uninhabited  countries,  it  has  been 
construed  not  to  extend  to  statutes  of  particular  police ;  of 
which  kind  are  the  bankrupt  laws  {a).    This  receives  farther 
confirmation  from, 

2.  The  wording  of  the  statutes  of  bankrupts.  The  first  now 
in  use  is  13  Eliz*  c.  7*  by  which  a  power  is  given  to  the  com- 
missioners to  assign  debts  ^<  voheresoever  they  may  he  found  or 
known!*  But  when  that  act  was  passed,  the  English  had  no 
plantations,  and  in  the  subsequent  statutes  of  James  \.{b)  at  a 
time  when  they  had  several,  those  words  are  omitted.  Yet  it 
must  then  have  been  obvious  to  the  Legislature,  that  those 
plantations  had  powers  of  making  laws  for  themselves,  and  that 
statutes  passed  in  this  country  would  not  be  in  force  in  those 
plantations,  unless  they  were  particularly  mentioned,  or  com- 
prised under  general  words  necessarily  including  them.  When 
indeed  the  Legislature  has  designed  to  include  the  plantations, 
it  has  expressly  mentioned  them,  as  in  siat,  25  Geo.  8.  c.  6.  s.  10* 
But  though  the  bankrupt  statutes  are  numerous,  no  mention  is 
made  of  the  plantations  in  any  of  them.  On  the  contrary,  some 
are  so  pointed,  as  to  shew  that  the  Legislature  had  no  notion  of 
their  extending  out  of  the  kingdom.  This  appears  by  the  pro- 
visions relating  to  foreign  attachments,  all  of  which  are  confined 
to  attachments  in  England*  Thus  the  staU  1  Jac.  1.  c.  15*  s.  IS. 
provides,  that  debts  due  to  bankrupts  shall  not,  after  the  same 
are  assigned  by  the  commissioners,  be  attached  as  the  debts  of 
the  bankrupt  by  any  other  person,  according  to  the  custom 
of  the  City  oi  London  or  otherwise:  which  words  or  otherwise^  [.  676  ] 
must  mean  (as  was  admitted  by  the  counsel  for  the  assignees  in 
Hunter  v.  Potts{c) ),  according  to  any  other  custom  of  attachment^ 
The  Stat i  21  Jac.  1.  r.  19.  is  still  more  explicit;  for  the  provi- 
sion in  sect,  9.  respecting  attachments  is  confined  to  **  London^  or 
**  any  other  place,  by  virtue  of  the  custom  there  used.**  There 
are  many  cities  in  England^  in  which,  as  well  as  in  London^ 

(a)  4  Burr.  2500.  (c)  4  Term  Rep.  B.  R.  184. 

[6)  1  Jac.  1.  c.  15.  21  Joe.  1.  e,  19. 

there 


611  CASES  IK  TRINITY  TERM 

'1791.  there  are  customs  of  foreign  attachment;  fliese  the  Legislatnte 
""T — '  bad  in  view,  bat  not  the  laws  of  foreign  countries.  Therefore 
agaiTut  neither  the  intention  nor  the  words  of  those  provisions  extend 
WoMwicK.  ^Q  ^g  attachment  in  this  case,  found  by  the  special  verdict  to 
have  <*duly  issued  according  to  the  form  of  a  certain  law  of  the 
island  in  that  case  made  and  provided/'  The Oai.  7  ^8  W.  5. 
r.  22.  5.  9.  has  expressly  declared  what  laws  in  the  plantations 
are  void,  and  by  so  doing  has  impliedly  confirmed  the  law  on 
which  the  attachment  in  the  present  case  issued,  which  does  not 
fall  within  the  descriptidti  of  any  of  those  which  are  by  that 
statute  declared  to  be  void*  As  therefore  it  is  a  valid  law,  and 
not  within  the  provision  of  any  of  the  bankrupt  laws  against 
foreign  attachments,  the  Defendant  had  a  right  to  proceed  npon 
it  This  is  likewise  proved  by  staL' 13  Mliz.  c.  7«  because^  as  is 
bbserved  by  the  Court,  Cro,  Cat*  150.  that  statute  has  made  no 
provision  against  foreign  attachments.  But  that  statute,  and 
those  of  James  I.  are  the  only  laWs  on  which  the  claim  of  the 
Plaintiff  was,  or  could  be  argued  to  be  maintainable. 

3.*  As  the  statutes  of  bankrupts  were  nevet  established  in 
any  of  the  king's  foreign  dominions  by  any  legislative  act,  and 
as  they  could  not,  by  the  settled  rules  of  construction,  be  ex- 
tended to  foreign  countries,  it  was  long  doubted  whether  any  or 
what  notice'could  be  taken  of  them  ia  such  countries..  But  it 
was  at  length  settled,'  that  the  assignment  of  the  commissioners 
operated  as  a  voluntary  assignment,  binding  as  between  the  as- 
signees and  the  bankrupt,  but  not  affecting  the  rights  of  other 
creditors,  and  therefore  not  preventing  their  proceeding  to  at- 
tach debts  due  in  those  Countries  to  the  bankrupt  This  Lord 
Mansfield  held  at  the  CocJcpit[a\  at  the  sittings  at  GtdldhaUib), 
and  in  the  Court  of  Kin^s  Bench^  with  the  concurrence  of  the 
*  other  judges  of  that  court  (c).  This  was  also  the  opinion  of 
Lord  Chancellor  Hardtoickej  and  of  Lords  Commissioners 
1 677  ]  Smt/tAe  and  Bathwst{d)i  but  the  precise  time  wheti  this  was 
first  settled,  does  not  distinctly  appear.  It  is  however  to  be 
found  in  a  case(e)  arising  on  the  lunacy  of  Mr.  MarHson,  cited 
incorrectly  by  the  co^nsel  for  the  PlaintiSs,  in  HutOet  t.  Pof/5,  as 
the  case  of  Mr.  Morris{f\  and  not  ihei^  stated  as  to  the  prin- 

(a)  Cleeve  ▼.  MiUi,  Cooke's  Bank-         (d\  Infra,  Mawde^ey  v.  Parke. 
nipt  Laws,  570.  last  edit  (e)  Dom.  Proc,  Fkb.  1749. 


(5)  Waring  v.  Knight,  ibid.  372.  (/)  4  Term  Rep.  B.  R.  185. 

(c)  Le  ChevaRer  v.  Lynth^  DougL 
169.  last  edit. 


cipal 
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cipol  point,  which  is  most  material  in  the  present  case.  Mr.  1791* 
Morrison  being  a  bond  creditor  of  the  respondent,  was  under  a  ^^^ 
commission  of  lunacy  here,  and  the  respondent  removing  into  agamtt 
Scotland^  his  committees  instituted  a  suit  there ;  but  the  Court  ^^^'^'"^ 
in  Saaland  held,  that  the  committees  could  not  maintain  their 
suit  in  that  country.  The  reason  against  that  decision,  given 
in  the  appellant's  printed  case  (a),  was,  that  ^*  mdbilia  seqtamtur 
^  personam^  and  as  Mr.  Morrison  was  in  England^  the  adminis- 
•^<  tration  of  his  personal  estate,  granted  by  the  usual  authority 
^<  where  he  resided,  must  be  taken  every  where  to  be  of  equal 
**  force  with  a  txHunUay  assignment  by  himself^  and  that  assign* 
^<  ments  made  under  commissions  of  bankrupt  in  England^  had 
<*  been  hdden  in  Scotland  of  sufficient  authority  to  Commence 
^'  a  suit,  and  receive  money  there  due  to  the  bankrupt."  The 
utmost  .insisted  upon  as  the  right  of  assignees  of  bankrupts, 
was,  agreeable  to  Lord  MamfieUCs  opinion,  a  right  to  sue  for 
and  recover  in  Scotland  debts  there  due*  But  as  that  was  the 
whole,  the  case  by  no  means  proves  that  the  debt  could  not 
have  been  attached^  if  the  creditor  of  a  lunatic,  or  of  a  bank- 
rupt (to  a  proceeding  by  whom  the  case  was  compared)  had 
proceeded  by  foreign  attachment.  In  the  section  of  Lord  KainCs 
Principles  of  Equity  (6),  referred  to  in  the  argiunent  for  the 
Plaintifi  in  Hunter  v.  PoitSf  it  is  laid  down  as  settled,  **  that  an 
<*  assignment  in  the  English  form  of  a  debt  in  Scotland^  does 
<<  not  transfer  the  Jus  crediti^  and  though  first  in  time,  will  not 
<^  avail  against  a  more  formal  assignment  6cm^,;£^if,"  and  after- 
wards the  same  author  says:  ^<  We  may  safely  conclude,  the 
*<  statutory  transference  of  property  from  the  bankrupt  to  the 
^  commissioners  cannot  carty  any  effects  in  Scotland;**  but  adds, 
**  the  English  bankrupt  statutes,  however,  must  not  be  totally 
^<  disregarded  (c)  by  us."  He  afterwards  allows  the  same  ope- 
ration to  the  assignment  of  the  commissioners,  as  is  mentioned 
by  Lord  Mansfield^  "  that  in  the  forms  of  the  law  of  Scotland^ 
*^  there  appears  nothing  to  bar  the  assignees  from  bringing  a 
4«  direct  action  against  debtors  of  the  bankrupt ;  as  the  bank-  [  678  ] 
<<  rupt  himself  might  have  done  before  his  bankruptcy.*'  On 
the  same  principle  Lord  HardwicJce  decided  in  Wilson* s  case, 
which,  As  cited  by  Lord  Mamfield{d)^  was  thus :  ^'  Wilson  a 
^<  bankrupt  had  had  effects  in  Scotland^  and  some  of  his  cre- 

(a)  Page  1.  (c)  Sect.  8.  p.  368. 

lb)  B.  3.  c.  8.  uctA.  p.  360.  second         la)  Cooke's  Bankrupt  Laws,  373. 
edit.  last  edit. 

"  ditors 
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1791.     ^  ditors  had  proceeded  against  the  effects  there  (there  bduig  a 
~T  **  custom  iq  Scotland  analogous  to  the  foreign  attachmeut  in 

agfniut     «  London),  upon  which  an  application  was  made  to  the  Lord 
oEswicK.  ff  Chancellor  to  stay  their  proceedings  (the  parties  who  set  such 
<<  proceedings  on  foot  living  in  England).    But  Lord  Hdri- 
<*  wicke  said,  it  could  not  be  done,  for  our  bankrupt  laws  were 
^*  not  in  force  there,  and  therefore  the  parties  had  a  right  to 
<<  proceed.     But  he  said  that  if  the  effects  there  were  not 
<<  suflScient  to  satisfy  the  party's  debt,  and  he  applied  for  a 
**  dividend  under  the  commission  here,  in  that  case  he  would 
**  postpone  him  till  the  other  creditors  were  paid  in  the  same 
«  proportions  he  had  received."    This  is  the  same  rule  that  is 
always  observed  with  respect  to  legal  and  equitable  assets:  the 
Court  cannot  take  away  the  legal  right  of  creditors  by  specialty 
to  be  paid,  in  preference  to  sii!nple  contract  creditors,  out  of 
legal  assets ;  but  with  respect  to  equitable  assets,  every  specialty 
creditor,  who  receives  part  of  his  debt  out  of  legal  astets,  is  post- 
poned till  all  the  simple  contract  creditors  are  paid  out  of  the 
equitable  assets,  as  much  as  the  specialty  creditor  has  received 
out  of  the  legal  assets.    In  WiUon^s  case  Lord  Hardvncke  did 
the  like,  with  respect  to  the  bankrupt's  creditors  who  lived  in 
England,  and  attached  the  bankrupt's  e£fects  in  Scotland.  That 
case  therefore  is  a  determination  in  favor  of  the  right  insisted 
on  by  the  Defendlint  in  the  present  action ;  for  if  the  creditors 
in  that  case  had  not  a  right  to  secure  their  debts,  by  the  means 
they  used  for  that  purpose  (which  were- similar  to  those  used 
by  the  present  Defendants),  as  they  lived  in  this  country,  Lofd 
Hardwicke  might,  and  ought  to  have  prevented  their  gaining 
any  advantage  by  the  foreign  attachment.  This  opinion  of  Lord 
Hardmcke  and  Lord  Mansfield  is  founded  on  a  principle  long 
ago  established,  that  the  assignees  of  a  bankrupt  are  in  the 
same,  and  no  better  situation  than  the  bankrupt  himself  and 
therefore  take,  subject  to  every  equity  to  which  he  was  subject 
This  appears  (a)  from  the  case  of  Ta^or  v.  Wheeler  %  2  Vem*  564. 
[  679  ]    where  the  mortgagee  of  a  copyhold  neglected  to  have  the  mort- 
gage surrender  presented  at  the  next  court,  by  which,  by  the 
custom  of  the  manor,  it  became  void  at  law ;  but  the  Lord 
Keeper  decreed  the  assignees  under  a  commission  of  bankrupt 
against  the  mortgagor  to  pay  principal,  interest  and  costSy  or 
be  foreclosed.    That  case  shews  that  the  assignment  of  com- 
missioners of  bankrupt,  even  in  England^  has  only  the  ope- 

(o)  1  Atk.  18S.  Browne  v.  Jonci  and  Othen. 

ration 
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i^ation  of  a  voluntary  assignment;  for  in  that  case,  if  a  par-  1791* 
chaser  for  valuable  consideration,  without  notice^  had  acquired  "T 
the  estate,  he  would  have  excluded  the  mortgagee.  The  right  agamst 
of  the  creditor  to  take  advantage  of  the  law  of  foreign  attach.  o^^ick* 
ment  against  the  assignees,  is  a  consequence  of  the  assignment 
to  them  not  operating  as  a  transfer  for  a  valuable  consideration, 
but  as  a  voluntary  assignment.  A  voluntary  assignment  of  a 
debt  in  England  would  not  prevent  its  being  attached  by  the 
custom  oi  LondoUj  and  therefore,  as  the  assignment  of  commis- 
sioners of  bankrupt  operates  in  foreign  countries  as  a  voluntary 
assignment,  it  cannot  prevent  debts  in  those  countries  being 
attached  by  the  creditors  of  the  bankrupt ;  particularly,  as  the 
assignment  of  the  commissioners  even  here  operates  as  a  volun- 
tary assignment,  except  in  cases  where  an  express  provision  is 
made  to  give  it  a  more  forcible  operation,  such  as  there  is  with 
jrespect  to  foreign  attachment  here,  by  custom,  and  as  there  is 
also  by  skiU  1  Jac.  1.  c.  15.  s.  5.  with  respect  to  the  disposition 
by  the  commissioners  of  the  bankrupt's  real  and  personal  estates, 
notwithstanding  any  prior  voluntary  settlement ;  which  provi- 
sions would  have  been  unnecessary,  if  the  assignment  were  of 
itself  more  forcible  than  a  voluntary  assignment  That  part 
of  the  argument  ior  the  assignees  in  Hunter  v.  PoUs{a\  which 
tends  to  prove  that  they  take  as  representatives,  is  a  confirm- 
ation of  their  taking  as  volunteers,  except  in  cases  where  they 
are  enabled  by  statute  to  take  in  a  stronger  manner.  When 
indeed  the  statutes  of  Elizabeth  and  James  were  pass^,  on  which 
alone  the  present  case  depends  (as  was  admitted  by  the  counsel 
for  the  assignees  in  Hunter  v.  Potts  {b)  ),  the  law  was  taken  to 
be,  that  debts  due  to  the  representatives  of  debtors  were  liable 
to  be  attached  for  the  debts  of  the  original  debtors.  In  the 
case  of  intestacy,  the  only  doubt  as  to  administrators  taking 
subject  to  foreign  attachment,  was  owing  to  there  being  no  such 
office  as  that  of  an  administrator  at  common  law ;  for  which 
reason  it  was  doubted  (c),  whether  a  custom  could  be  applicable 
to  them.  But  notwithstanding  that  doubt,  it  was  holden  that  [  680  ] 
debts  due  to  administrators  were  liable  to  be  attached  by  the 
creditors  of  the  intestate,  in  those  places  where  there  was  a 
custom  of  foreign  attachment  (d). 

(a)  4  Tenn  Rep.  B.  R.  184.  (d)  Ibid,  and  1  Roll.  Abr.  554.  (K.) 

lb)  aid.  IBS,  184.  pL  8. 

(c)  1  Roll.  Rep.  105, 106.  Spink  v. 
Tenant.  S  Co.  88  b.  SneUing's  case. 

In 
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1791.  In  the  case  of  Clieve  v.  MiUst  Lord  Mansfield  held,  <<that 
~ —  ^  the  statutes  of  bankrupts  do  not  extend  to  the  colonies,  or  any 
agttinti     <*  of  the  king's  dominions  out  of  England^  but  the  assignments 

woMwicK.  ^  under  su^h  commissions  are  considered  as  voluntary,  and  as 
^  such  take  place  between  the  assignees  and  the  bankrupt,  bnt 
^  do  not  afiect  the  rights  of  any  other  creditors."  In  Waring 
y.  Knight^  <^  Sims  the  bankrupt  went  to  Gibraltar j  and  the  De» 
<<  fendant  sent  a  power  of  attorney  there  to  commence  a  suit 
**  against  the  bankrupt,  which  was  done,  and  a  decree  obtained, 
'<  and  his  goods  taken  in  execution  and  sold,  and  the  debt  paid 
<<  to  the  Defendant,  to  recover  which,  the  action  was  brought.*^ 
Lord  Mansfield  held,  **  that  this  money,  being  recovered  by 
^  sentence  in  a  foreign  court,  could  never  be  recovered  bade 
^  by  the  assignees,  cur  bankrupt  laws  not  extending  to  amf  rf 
^  our  Jbreign  settlements*  He  also  said,  it  bad  been  for  a  long 
^  while  doubted,  whether  the  assignees  could  recover  a  debt 
^  due  in  a  foreign  country  to  the  bankrupt;  but  of  late  it  had 
^  been  determined  they  might  (in  a  case  at  the  Cockpit)^  so  a 
**  debt  may  be  recovered  here  due  to  a  bankrupt  in  a  foreign 
^<  country,  Hxhere  the  latD  obtains  analogous  to  our  bankrupt  laws^ 
^  which  other  countries,  will  take  notice  of,  and  consider  it  in 
^  the  same  light  as  if  the  bankrupt  had  made  an  actual  assign^ 
^^ment:"  by  an  actual  assigfiment^  his  Lordship  must  have 
meant  a  voluntary  assignment,  agreeable  to  bis  opinion  ex- 
pressed in  other  cases.  The  case  of  Le  Chevalier  v.  -Lynch  was 
a  determination  against  the  assignees,  and  in  point  with  the 
present,  and  that,  after  the  same  right  had  been  insisted  on  for 
the  Plaintiff  as  is  now  Contended  for,  except  that  the  action  was 
against  the  garnishee.  But  that  circumstance  was  not  (nor 
could  be,  as  shall  hereafter  be  shewn)  the  ground  of  the  de* 
termination,  notwithstanding  what  was  said  in  the  argoment 
for  the  Plaintiffs  in  Hunter  v.  Potts  {a). 

The  case  of  Mawdestey  v.  Parke  atid  ]deckmth{b)^  was  this:— 
<*  The  Defendants  were  assignees  under  a  commission  of  bank- 
rupt against  Campbell  and  HayeSf  and  after  the  assignm^t  to 
them  from  the  commissioners,  several  of  the  bankrupt's  ere- 

r  681  1   ditors  in  Rhode  Island  attach  a  debt  due  from  the  Plaintiff  to 

^»  mm 

the  bankrupt,  in  pursuance  of  an  act  of  Assembly  there,  autho- 
rizing such  process.    The  Plaintiff  coming  to  England^  the  as- 

(fl)  4  Term  Rep.  B.  R,  187.  1 770,before  the  LordaCommisooners 

(b)  lAncoltCt  Inn  Hatty  Dec.  IJth,      Smyihe  and  Batkunt. 

signees 
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signees  brought  ao  action  at  law  agcanst  him,  and  the  bill  was  17dK 
filed  for  an  injunction,  the  Plaintiff  offering  to  pay  what,  if  any  "sul' 
thing,  should  appear  to  be  due  to  the  assignees,  after  deducting  agamtt 
what  should  be  recovered  against  him  by  the  Piaintifis  in  the 
foreign  attachment  The  assignees  by  their  answer  insisted,  that 
the  property  of  the  bankrupts  was  vested  in  them  before  the 
writs  were  served  on  the  Plaintiff,  and  therefore  that  he  had  no 
tnoney  or  effects  belonging  to  the  bankrupts  in  his  hands,  and 
consequently  that  the  Plaintiffs  in  those  writs  were  not  intitled 
to  recover  any  thing.  An  injunction  had  been  granted,  and  on 
shewing  cause  why  it  should  not  be  dissolved,  the  Lords  Com- 
missioners Stnytke  and  Baihwrst  continued  the  injunction  to  the 
bearing,  and  refused  to  order  the  Plaintiff  to  bring  the  money 
into  court,  but  directed  that  he  should  give  security  to  be  ap-^ 
proved  of  by  the  Master,  to  pay  the  Defendants  what  (if  any 
thing)  should  be  decreed  to  be  due :  and  they  were  of  opinion 
that  the  assignment  did  not  divest  the  property  out  of  the  bank- 
rupts, as  the  debt  was  due  in  the  plantations,  but  only  gave  the 
assignees  a  right  to  sue  for  it;  that  the  creditors  there  had  also 
a  right  to  sue  for  it,  who,  having  commenced  a  suit  first,  and  re- 
covered judgment  there  (on  which  there  were  appeals  here  de- 
pending,* as  was  said  at  the  bar,  and  was  the  fact,  though  it  did 
not,  nor  could  appear  on  the  pleadings,  being  subsequent  to 
them),  had  gained  a  priority  over  the  Defendants;  though  it  was 
admitted  that  there  had  been  two  cases  (a),  one  determined  by 
Mr.  Justice  Bathurst  sitting  for  Lord  Northington^  the  other  (6) 
by  Lord  Camden,  where  commissions  of  bankrupts  were  issued 
in  Hollandy  and  some  of  the  bankrupts  effects  were  attached  in 
Jjondonj  and  the  attachments  were  ordered  to  be  discharged, 
and  the  money  or  effects  paid  to  the  assignees ;  and  though  it 
was  argued  by  the  counsel  for  the  Defendants,  that  the  rule  in 
that  respect  ought  to  be  reciprocal,  yet  it  was  answered  that  the 
bankrupt  laws  were  not  received  in  the  plantations^  and  therefore 
this  case  was  not  like  those  t^o  which  were  mentioned,  there 
being  bankrupt  laws  in  Holland/' 

The  distinction  in  that  case  was  well  founded.    For  as  Scot^ 
landf  with  respect  to  its  laws,  continues,  notwithstanding  the 
union,  in  the  same  situation  as  a  foreign  country,  so  do  the    [  682  ] 
plantations,  when  not  included  in  acts  of  parliament. 

(a)  Solomon  v.  Rots,  ante,  131,  1 32, 

(b)  Jollett  and  Another  v.  I>€p<mihieu  and  Another^  132.  n. 

But 
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1 79 1  •         Bat  all  questions  arising  on  the  laws  of  any  parttcniar  country, 
g  in  respect  to  their  operation  in  foreign  countries,  especially  such 

againtt  as  relate  to  war  or  commerce,  are  to  be  determined  by  the  law 
womswicc  ^£  nations,  pne  maxim  of  which  is  equality  (a).  The  bankrupt 
laws  therefore  of  all  foreign  countries  ought  to  be  allowed  their 
operation  here,  on  a  presumption,  that  our  bankrupt  laws 
would  be  allowed  to  have  effect  in  those  countries.  But  in  the 
plantations  there  are  no  bankrupt  laws  which  could  operate 
here ;  our  bankrupt  laws  therefore  ought  not  to  be  extended  to 
them.  It  was  on  this  ground  they  were  at  first  disregarded  in 
the  plantations ;  but,  as  appears  from  Mr.Momfon's  case^  com- 
missions of  lunacy  and  bankruptcy  were  afterwards  considered 
as  investing  the  commissioners  or  their  assignees  with  a  power 
of  seizing  and  recovering  the  effects  of  the  lunatic  or  bankrupt, 
though  not  as  giving  them  any  right  before  seizure  or  recovery. 
This  having  become  the  usage  in  the  plantations  (which  is  one 
mode  by  which  statutes  may  be  in  force  there,  as  appears  by 
25  Geo.  2.  c.  6.  s»  10.),  so  far  they  are  in  force  there^  and  so  fiur 
they  have  been  allowed  to  be  by  Lord  Hardwicke  and  Lord 
Mansfield^  and  no  farther. 

Thus  much  being  advanced  in  support  of  the  first  propoii- 
tion  stated  in  the  outset  of  the  argument,  answers  shall  next  be 
attempted  to  the  reasoning  used,  and  authorities  cited  on  the 
other  side  of  the  question,  particularly  in  the  case  ot  Hunter  y. 
Potts. 

It  was  said  in  arguing  that  case  (6),  that  the  case  of  I>  Oieoor 
tier  V.  lAfnch  was  not  applicable^  because  the  action  was  against 
the  garnishee^  and  that  nothing  could  be  more  clear,  than  that 
a  person  who  had  been  compelled  by  a  competent  jurisdiction 
to  pay  the  debt  once,  should  not  be  compelled  to  pay  it  over 
again,  and  it  was  farther  said,  <<  that  Cleve  v.  MiUs  and  AUen  y. 
<<  Dimdas^  went  upon  the  same  principle."  But  to  this  it  may 
be  answered:  1st,  that  not  one  of  the  cases  above  cited  for  the 
Defendant  were  determined  on  that  principle ;  that  in  Waring 
V.  Knight  the  action  was  against  the  Plaintiff,  who  recovered  the 
money  fi-om  the  bankrupt,  and  in  Mafoodesley  v.  Parte  the  gar- 
nishee was  the  sole  Plaintiff,  and  the  Plaintiffs  in  the  foreign 
attachment  were  not  before  the  Court ;  yet  both  those  cases 
were  determined  in  the  same  manner  as  when  the  actions  were 

(a)  On  this,  eop.  30  of  Magtia  Charta  is  founded. 
{h)  4  Term  Rep.  B.  R.  187. 

against 
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against  the  garnishees.  2dly,  The  garnishee  is  the  proper  per-  179K 
son  against  whom  the  action  should  be  brought;  for  he  must  g^^^ 
be  the  correspondent  of  the  bankrupt,  and  ought  to  give  him  jagama 
and  his  assignees  due  notice.  If  he  does  give  them  notice,  they 
ought  to  defend  the  suit,  or  else  be  bound  by  it.  On  the  other 
hand,  if  he  does  not  give  due  ndtice,  he  ought  to  pay  the 
money  over  again(a),  for  the  fault  was  in  him  in  not  giving  it. 
He  ought  to  suffer  by  his  own  laches,  rather  than  the  Plaintiff 
in  the  foreign  attachment,  who  has  been  thereby  prevented  from 
coming  in  under  the  commission.  The  other  case  of  AUen  v. 
Dundas  was  on  quite  a  different  subject.  The  point  there  de- 
cided was,  that  payment  to  one  who  had  a  probate  as  executor 
of  a  forged  will,  notwithstanding  the  probate  was  afterwards 
revoked,  was  a  good  discharge  against  a  subsequent  rightful 
administrator.  The  reason  of  which  is,  that  the  party  was  not 
in  fault,  and  the  law  will  protect  parties  who  are  not  in  fault; 
but  it  will  not  protect  those  who  are  in  fault,  as  every  garnishee 
must  be,  who  does  not  give  due  notice  to  the  principal,  when 
time  is  allowed  for  that  purpose.  Here  more  than  thirteen  ca- 
lendar months  appear,  by  the  special  verdict,  to  have  been  al- 
lowed for  that  purpose. 

As  to  the  supposed  change  of  opinion  of  Lord  Hardmcke  and 
Lord  Mansfield{b\  it  was  said,  that  Lord  Hardwicke  in  the  case 
of  Mackintosh  v.  Ogilvie  granted  a  writ  of  ne  exeat  regno  against 
one  who  had  obtained  arrestments  of  a  bankrupt's  property  in 
Scotland^  and  this  was  placed  among  the  decisions  said  to  be  er- 
presslff  in  point.  But  in  fact  it  was  no  decision  at  all  concern- 
ing a  foreign  attachment,  but  a  Scotch  arrestment,  which  was 
indeed  compare^  with  a  foreign  attachment.  What  the  cir- 
cumstances of  that  case  were  does  not  fully  appear,  but  accord- 
ing to  the  note  of  it,  the  person  who  made  the  arrestments  had 
got  the  money  into  his  hands,  which,  it  is  presumed,  is  by  the 
Scotch  law  inconsistent  with  every  species  of  arrestment.  There 
must  therefore  have  been  something  unjust  done  by  the  De- 
fendant, which  might  be  the  reason  for  granting  the  ne  exeat 
regno.  However,  as  far  as  it  concerns  the  present  case,  it  was 
but  an  obiter  and  extra-judicial  opinion.  Lord  Mansfield^  when 

fa)  If  money  be  attached  and  paid  pay  the  money  over  again,  and  hath 

thereon,  and  afterwards  the  orieinal  no  remedy  either  in  law  or  equity.  2 

creditor  sues  for  tiiie  same,  and  the  Show.  374.  anon, 

attachment  happens  to  be  ill  pleaded,  {b)  4  Term  Rep.  B.  R.  183. 
at  otherwbe  avoided,  the  party  must 

at 
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1791«     at  the  bar,  is  made  to  sqr  (a),  ^*  there  had  been  many  instances 
.-^-—    «  •where,  after  such. arrestments  and  foreign  attachments  by 
agmnit     <<  creditors,  the  money  had  been  recovered  back  again  by  the 
o&swic^.  ^f  assignees  under  the  commission,  in  actions  for  money  had  and 
L  J  <(  received."    But  as  not  one  of  those  many  instances  appear, 

and  as  in  three  several  instances  his  Lordship  determined  the 
contrary,  it  is  more  than  probable  that  the  note  was  mistaken. 
The  case  of  BaUantine  v.  GQlding{b)  cited  in  the  argument  of 
Hunter  v.  Potts,  to  prove  Lord  MansfieUfs  change  of  opinion, 
related  not  to  the  assignment,  but  to  the  certificate,  and  the 
former  is  only  in  question  in  this  case;  a  change  of  opinion 
therefore,  with  respect  to  the  last,  if  there  had  been  any,  would 
'  be  no  proof  of  a  change  with  respect  to  the  first.  But  there 
was  no  change  of  opinion  at  all,  for  in  that  case  the  debt  was 
contracted,  and  the  certificate  obtained  in  Ireland:  and  there- 
fore the  debt  was  legally  discharged,  and  could  not  be  revived 
by  the  bankrupt's  coming  afterwards  into  England*  What  was 
said  by  Lord  Mansfield  that  ^^  a  discharge  by  the  law  of  one 
**  country  will  be  a  discharge  in  another,"  is  to  be  understood 
with  reference  to  the  case  then  before  him ;  bat,  whatever  it 
was  he  said,  the  case  was  not  determined  upon  it,  but  put  off 
to  another  day,  when  the  point  was  given  up  on  the  authority  of 
Burrows  v.  Jemino  (c).  Now  the  point  determined  in  Burrcm 
v.  JeminOf  was,  that  the  sentence  of  a  foreign  coart  of  compe- 
tent jurisdiction  is  decisive;  so  that  the  principle,  if  applicaUe 
at  aU  to  the  present  case,  is  rather  against  than  for  the  Plain- 
tiffs, as  there  was  ji  sentence  in  St.  Christopher's  in  favour  of  the 
Defendant 

Another  argument  for  the  assignees  was,  *^  that  with  respect 
**  to  personal  property,  the  Lex  Domicilii,  and  not  the  Lex  rei 
**  sita  is  permitted  to  prevail  ;*"  to  prove  which,  many  cases 
were  mentioned,  and  others  referred  to,  as  collected  in  Bruce  v. 
Bruce  {d).  -But  in  that  case,  the  principle  contended  for  was 
controverted,  and  the  appellant,  who  rested  his  case  upon  il^ 
failed.  If  he  failed  on  the  fact,  there  could  be  no  determin* 
ation  on  the  principle;  if  on  the  law,  the  determination  was 
contrary  to  the  principle.  The  case  therefore  either  proves 
notliing  on  either  side,  or  else  it  makes  against  the  Plaintifl^ 

(a)  4  Term  kep.  B.  R.  188.  (c)  S  Stm.  755. 


(b)  Cooke's  Banlu  Laws,  last  edit.         (a)  Dom.  Proc  Ap.  1790. 
522. 


in 
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in  the  present  actiop.  And  though  many  of  the  cases  there  HQl* 
citedf  prove  that  the  saccession  to  a^  intestate's  personal  estate  g^^^ 
is  to  be  determined  by  the  law  of  the  place  where  he  had  his  agama 
^ondctlef  yet  in  none  of  them  is  there  so  much  as  a  dictum^  that  r  ggg  ^ 
debts  due  to  liim  may  not  be  attached  by  the  law  of  the  country 
where  due.  But  admitting  the  rule,  that  the  Les  Domicilii  is  to 
prevaily  yet  it  is  begging  the  question  to  draw  any  inference  from 
that  rule  to  the  present  case.  For  that  would  be  going  on  a  sup* 
position,  that  by  the  law  of  this  country,  the  property  of  debts 
due  to  bankrupts  in  St*  Christopher^s  vests  in  the  assignees  un- 
der a  commission  of  bankrupt  here,  which  is  the  very  point  iq 
question.  If  it  dpes  not  vest,  then  the  law  of  the  country, 
which  is  the  domicile  of  tlie  bankrupt,  and  the  law  of  the 
country  where  the  debt  is  due,  are  the  same,  and  by  the  law  of 
both  countries  the  Plaintifis  have  no  property  in  the  money  for 
which  they  have  brought  this  action,  but  had  only  a  right  to 
sue  for  it  in  St  Christoph^s^  which  as  they  have  not  done,  but 
acquiesced  till  it  was  recovered  by  the  Defendant,  he  is  intitled 
to  it.  Two  authorities,  Cro.  Eliz,  683.  and  Skinn*  370.,  were 
cited,  that  an  alien  enemy  may  maintain  an  action  Jiere  as  ad- 
ministrator. But  that  affords  no  argument  against  the  De* 
fendant;  rather  the  contrary,  for  an  administrfitor  suc^  en  auf^ 
droitf  and  if  the  intestate  were  an  alien  enemy,  the  administrator 
could  not  maintain  any  action ;  which  is  implied  Skinn.  370. 
The  cases  of  Pipon  v.  Pipon  and  Bruce. v.  Bruce,  relate  only  to 
questions  of  the  succession  to  the  effects  of  intestates;  and  as 
that  oiKilpatrick  v.  Kilpatrick{a)  is  among  them,  and  not  par<- 
ticularly  stated,  it  is  to  be  presumed  to  be  of  the  same  kind. 
In  Precedents  in  Chan.  SO?,  and  1  Bro.  Park  Cos,  38.  the  ques-* 
tion  was  on  the  construction  of  marriage  articles  made  in 
France^  which  was  decided  in  this  country,  to  which  the  parties 
had  fled.  The  decision  seems  to  have  beep,  that  the  construc- 
tion must  be  made  according  to  the  law  of  France.  But  whether 
it  was  or  not,  that  is  now  settled  to  be  the  rule  of  construction 
in  like  cases,  and  if  applicable  at  all  to  the  present  case,  is 
against  the  Plaintiff,  as  the  debt  was  contracted  at  St.  Christih 
pher's.  With  respect  to  Richards  v.  Hudson{b)  and  Beckfbrd  v. 
Turner  {c)y  the  first  relates  only  to  rights  not  clearly  stated,  nor, 
as  far  as  appears,  applicable  to  this  case ;  the  other  is  against 

(a)  4  Term  Hep.  B.  R«  1S5.  (c)  4  Term  ftep.  B.  R.  188. 

(b)  Ibid.  187. 

assignees. 
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1791.     assignees^  and  mentioned  only  to  be  answered.   Three  cases  (hf 

g^^^       the  notes  atUe^  131,  1S«,  ISS.)  were  holden  to  have  removed 

agamti     all  doubts.    But  the  two  first,  as  far  as  appears,  passed  withoat 

WoR«wicK.  nygmngni;^  ^uj  j^  JUawdedey  v.  Parke  were  distinguished  fix)m 

[  686  ]    that  case  (as  has  been  already  observed),  inasmuch  as  there  are 
no  bankrupt  laws  in  the  plantations,  whereas  in  Holland  there 
are ;  for  which  reason  they  are  also  equally  distinguishable  firom 
the  present  case.  With  respect  to  the  first  of  them,  Sokmfcnu  v. 
Boss,  as  Lord  Commissioner  Bathurst  could  not  but  know  of 
his  then  late  determination,  he  must  have  been  the  best  judge 
of  it,  and  if  it  was  not  applicable  to  the  case  then  before  him 
{L  e.  Mawdesley  v.  Parke)^  it  certainly  cannot  be  to  the  present, 
as  both  cases  arose  in  the  plantations,  that  of  Mawdesley  v. 
Parke  at  Rhode  Island^  in  which  there  was  a  law  for  foreign 
attachments  stated  and  admitted  in  the  pleadings ;  but  no  such 
law  was  stated  in  Hunter  v.  PMSy  and  therefore  the  Court 
could  not  suppose  that  there  was  any.    That  is  likewise  a  ma- 
terial distinction  between  the  present  case  snd^Hunter  v.  PoiiSf 
especially  as  it  seems  admitted  by  the  Court(a),  that  if  there 
had  been  such  a  law  in  that  country  the  determination  would 
have  been  di£krent     As  to  the  case  before  Lord  Camden  of 
Jollel  V.  DeporUJUeu{b\  he  took  no  note  of  it,  and  as  he  did  not, 
and  no  argument  appears  in  the  printed  note,  it  is  reasonable  to 
suppose  there  was  none,  and  consequently  that  the  point  passed 
unnoticed  in  that  case  as  well  as  the  other.    With  regard  abo 
to  the  case  of  Neale  v.  Cottingham^  before  the  Chancellor  of 
Ireland^  no  arguments  are  there  stated;  and  besides,  as  the 
bankrupt  laws  were  then  introduced  in  Ireland^  that  case  is 
likewise  within  the  distinction  taken  in  Mawdedey  v.  Parke. 
Notes  of  cases  without  the  grounds  on  which  they  were  deter* 
mined,  ought  to  have  but  little  weight,  in  opposition  to  cases 
decided  on  argument,  and  supported  by  general  rules  and  prin- 
ciples, which  are  more  to  be  relied  on  than  particular  opinions; 
especially  when  those  opinions  are  not  reconcilable  (c),  as  they 
were  admitted  not  to  have  been,  by  the  Counsel  for  the  Plain- 
tif&  in  Hunter  v.  Potts,  previous  to  that  case.    But  there  was 
no  inconsistency  in  the  decisions  on  this  point.    For  though  it 
was  said  in  that  case  ((2),  that  *^  there  were  several  decisions  ex- 
pressly in  point,"  yet  it  is  submitted,  that  there  is  not  one  to  be 

(a)  4  Tenn  Rep.  B.  R.  198.  (c)  4  Temt  Rep.  B.  R.  186. 

Jbumd 
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founds  till  that  case  was  decided^  in  tfihich  the  point  determined      1791- 
was  "  that  a  creditor  of  a  bankrtq>i  cannot^  aftet  an  nssigntment       g^ 
*^  by  the  Commissioners^  recover  lyjbreign  attachmeni  in  the  plants     againtt 
"  ations  his  debt,  from  a  debtor  of  the  bankrupt  th^'  which  ^•"'^***^' 
18  the  point  in  the  present  ca8^« 

Another  argument  for  the  Plaintifik  was^  that  as  all  the 
parties  were  inhabitants  of  England^  they  wefe  bound  by  the 
bankrupt  laws,  the  evasion  of  Which  it  was  a  fraud  to  attempt. 
But  this  argument  takes  that  for  granted  which  is  to  be  proved^  [  687  3 
namely,  that  the  bankrupt  laws  yest  the  property  of  debts  in 
St.  Ch7Hstopher*s  in  assignees  of  bankrupts;  which  is  the  point 
on  which  the  case  depends;  for  if  the  property  of  the  debt  in 
question  did  not  vest  in  the  Plaintiffs  by  the  assignment,  the 
Defendant  had  a  right  to  attach  it.  Though  he  is  bound  by 
the  laws  of  this  country,  yet  unless  those  laws  do  in  this  re- 
spect extend  to  St.  Chrisiopher*s  (which  is  the  point  in  dispute)) 
he  has  not  acted  contrary  to  them  in  taking  a  legal  course  to 
secure  his  debt,  which  the  jury  have  found  to  be  a  just  debt. 
Every  fair  creditor  has  a  right  to  make  use  of  any  legal  means 
to  secure  his  debt,  and  the  using  those  means  cannot  be  a  fraud. 
Besides,  there  were  similar  circumstances  in  the  case  of  Waring 
V.  Knight.  If  indeed  this  argument  were  allowed,  it  would  pat^ 
the  English  in  a  worse  situation  than  other  nations,  which  woold 
be  both  unjust  and  impolitic.  The  fraud  is  not  in  the  Defend- 
ant, but  in  the  Plaintiffs,  which  brings  the  argument  to  the  se- 
cond proposition  submitted  to  the  Court,  viz, 

II.  That  supposing  the  Plaintiffs  ever  had  a  right  to  recover 
the  money  which  they  demand,  they  have  lost  it  by  their  own 
fraud  or  laches. 

Their  claim  is  founded  on  the  assignment  of  the  Commission^ 
ers,  which  was  on  the  5th  of  March  1782«  The  present  ac- 
tion was  not  brought  till  Trinity  Term  1787*  It  is  impossible 
that  they  should  not  from  the  bankrupt's  examimition,  and  the 
inspection  of  his  books^  have  known  of  this  debt  doe  to  him 
in  St.  Christopher's  :  and  if  they  also  knew  of  the  proceedings 
there,  then  their  acquiescence  from  the  5th  of  March  1782,  to 
the  time  when  judgment  was  obtained  in  St.  Christopher' Sj  was 
a  fraud.  But  if  they  did  not  know  of  the  proceedings,  (which 
is  incredible,)  it  was  gross  negligence  {a)  not  to  make  an  inqufry^ 
of  which  they  ought  not  to  be  permitted  to  take  advantage. 

(d)  2  Wib.  5*4. 

yoL.  I.  3  b  They 
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1791.     They  acquiesced  above  five  years  before  they  brought  the  pre- 

sent  action,  and  nine  have  elapsed  before  it  is  determined.   And 

against  as  far  as  appears,  no  application  was  made  to  the  Defendant 
WoftswicK.  ^11  just  before  the  action  was  brought.  Many  of  the  creditors 
under  the  commission  must  be  dead,  or  not  to  be  found ;  and 
those  who  are  living  have  probably  given  up  all  thoughts  of 
any  future  dividend,  by  which  means  the  Plaintiffs  will,  of 
course,  keep  to  their  own  use,  all,  or  the  greatest  part  of  what, 
if  any  thing,  shall  be  recovered  of  the  Defendant,  who  has  lost 
[  688  ]  the  opportunity  of  obtaining  any  satisfaction  for  his  debt,  and 
has  been  put  to  great  expence ;  all  which  would  have  been  pre- 
vented, if  the  Plaintiffs  had  defended  the  action  in  St.  Christo- 
pher's. For  then,  either  judgment  would  have  been  given  for 
them  at  a  far  less  expence  than  what  has  been  incurred,  and 
the  Defendant  would  have  had  an  opportunity  of  proving  his 
debt  under  the  commission  and  receiving  his  dividend ;  or,  if 
the  judgment  had  been  given  against  them,  they  might  have 
appealed  to  the  King  in  Council,  which  would  ha^e  been  die 
proper  way  of  proceeding  (a),  and  would  have  been  speedily 
determined.  But  they  suffered  judgment  to  go  against  the 
bankrupt  and  the  garnishee  by  a  competent  jurisdiction,,  which 
not  being  appealed  from  ought  to  be  decisive.  It  is  not  to  be 
considered  as  res  inter  alios  acta,  since  there  is  that  privity  be- 
tween the  Plaintiffs  and  the  garnishee  that  the  judgment 
against  the  garnishee  was,  in  effect,  a  judgment  against  the  as- 
signees, especially  as  it  was  not  possible  to  make  them  parties. 
Though  they  are  assignees  under  a  commission  of  bankrupt, 
yet  their  acts  and  defaults  are  binding  on  the  other  creditors 
under  the  commission  by  whom  they  are  chosen,  to  whom  they 
are  accountable,  and  who  have  a  right  to  inspect  their  books 
and  proceedings.  This  appears  from  the  case  of  Troughton  v. 
Gitletfy  Ambl.  630.  where  one  of  the  assignees  encouraged  an 
uncertificated  bankrupt  to  set  up  again  in  his  trade,  which  he 
did,  and  carried  it  on  for  four  years  successively,  and  then  died; 
upon  this  the  assignees  filed  a  bill  against  his  administrator  for 
his  personal  estate,  and  though  it  is  clear  that  all  effects  acquired 
before  a  bankrupt  obtains  his  certificate  belong  to  his  creditors 
under  the  commission  in  preference  to  any  others,  yet  Lord 
Camdai  decreed  in  favour  of  the  new  creditors,  and  held  that 
the  case  fell  within  the  principle,  that  if  a  man  having  a  lieu 

(a)  2  Lord  Rayra,  1447. 

stands 
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stands  by  and  permits  another  to  make  a  new  secarity,  he  shall      1791. 
be  postponed  like  the  common  case  of  a  first  mortgagee  suffer-     'r 
ing  a  second  mortgage  without  giving  notice  of  his  security :      agmnu 
his  lordship  therefore   thought  that  the  creditors  under  the   ^<>**^^' 
commission  ought  to  lose  their  priority.    The  same  principle  is 
applicable  to  this  case.  If  indeed  the  Plaintiffs  were  to  recover, 
it  would  encourage  future  assignees  to  delay  the  getting  in  debts 
till  it  was  impossible  to  distribute  them  among  all  the  creditors^ 
and  what  was  not  distributable  would  be  retained  by  themselves. 
On  this  last  proposition  therefore,  as  well  as  on  the  general    [  689  3 
question,  it  is  submitted  that  the  judgment  of  the  Court  ought 
to-  be  for  the  Defendant. 

Cur.  advis.  vidU 

On  this  day  Lord  Loughborough^  after  stating  the  special  ver- 
dict, proceeded  in  the  following  manner. 

The  question  is,  whether  the  assignees  of  the  bankrupt  have 
a  right  to  recover  this  money,  as  money  had  and  received  to 
their  use  ?  The  objection  made  to  it  is,  that  the  money  was  re- 
covered by  process  in  the  Island  of  St.  Christopher^  in  which 
the  bankrupt  laws  of  England  have  no  direct  binding  force. 
A  variety  of  cases  have  occurred  on  this  question ;  and  there  is 
some  confusion  in  the  reports  of  them,  which  made  a  very  de* 
liberate  consideration  of  it  necessary.  Not  that  I  think  it  ap- 
pears from  the  mere  terms  of  the  case  itself,  that  the  decision 
of  this  particular  case  could  be  attended  with  any  great  diffi- 
culty, or  that  any  great  question  could  arise  out  of  it.  The 
whole  which  has  been  argued  has  been  as  to  the  operation  of 
the  bankrupt  laws  in  countries  not  subject  to  the  jurisdiction 
of  the  courts  of  this  country.  In  the  present  case^  it  is  difficult 
for  me  to  conceive  that  this  question  can  arise  out  of  the  fa<^s 
stated.  For  the  simple  state  of  the  case  is  no  more  than  this. 
The  Defendant  resident  in  England^  and  a  creditor  of  Skirraw 
in  England^  has  received  money  which  was  due  to  Skinrno  in 
the  Island  of  St.  Christopher  at  the  time  of  his  bankruptcy,  fuid 
which  at  that  time  was  subject  to  no  lien  whatsoever.  The 
money  being  remitted  to  Worsvoick  in  England^  and  being  clearly 
money  which  at  the  time  of  the  act  of  bankruptcy  was  the 
property  of  the  bankrupt, «and  subject  to  no  lien  whatever,  he 
is,  primd  fade^  accountable  for  it  to  the  assignees.  The  defence 
he  makes  is,  that  he  recovered  this  money  by  legal  process  in 
the  island ;  but  he  states  also  that  the  process  was  founded  on 

S  B  2  an 
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,lJStk-     ^^  ^ci  done  hf  him  m  England,  and  under  the  aid  of  the  law  of 
"gjj^       England*     for  the  foundation  of  the  recovery  was  an  affidavit 
wama      x>f  dgbt  made  before  the  Mayor  of  Lancaster.     Without  that 
*^****''^'  affidavit  he  could  have  instituted  no  proceeding  in  St.  Christo- 
pke¥^s ;  the  money  would  have  remained  subject  to  the  demand 
of  the  as&ignees  whenever  they  had  been  apprised  that  such  a 
ckbi  wa^  due,  ^nd  bad  sent  out  proper  powers.     These  propo* 
•itions  cannot  be  doubted.     Then  it  is  not  a  question  whether 
the  bankrupt  laws  have  an  operation  al  St.  Christopher^ Sy  but 
whfilber  ihey  operated  at  Lancaster.     It  ia  a  question,  whether 
[  690  ]    a  ^editor  resident  in  England^  subject  to  the  laws  of  England^ 
shall  avail  himself  of  a  proceeding  of  that  law  to  enable  hioi 
to  get  possession  of  a  debt  from  those  who  are  in  titled   to  that 
debt,  and  who  h/ive  the  distribution  of  it  for  the  benefit  of  all 
the  creditors,  and  to  hold  that  possession  against  those  creditors. 
Bui  the  argument  has  gone  into  a  more  general  consideration 
of  the.  cases  which  have  arisen  under  difierent  circumstances, 
ia  which  the  baokriipt's  property  being  dispersed  abroad,  or  he 
Umself  having  changed  his  residence,  advantage  has  been  taken 
of  his  local  situation,  or  of  tlie  local  situation  of  the  property 
VKbiah.  has  been  attached.     This  leads  me  to  a  short  considera^ 
tion  of  the  cases  on  (his  subject,  in  which  I  see  no  difference, 
K  l(h^il;  clrcumstaiices.  are  rightly  understood  and  rightly  ap- 
plji^d*     First,  it  is  a  clear  proposition,  not  only  of  the  law  of 
Et\gland$  but  of  every  country  in  the  world,  where  law  has  the 
ae9>|blau(oe  of  acience,  that  personal  property  has  no  locality. 
The  meaning  of  that  is,  not  that  personal  property  has  no  vi- 
able loQalitiiy,  but  that  it  is  subject  to  that  law  which  governs 
tlfe  pere^on  of  tjbe  owner.     With  respect  to  Uie  dit^xisition  of  it, 
^ith  respect  to  the  transmission  of  it,  either  by  succession,  or 
tjtip  act  of  tJb^  pfir^,  it  follows  the  law  of  the  person  {a).     The 
Q;wn^r  in  ^ny  cpui^try  may  c^itipose  of  his  personal  property.     If 
be  dies»  it'  i^  not  the  law  of  the  country  in  which,  the  property 
is,  but  the  It^w  of  the  cQuntry  of  which  he  wasL  a  subject,  that 
will  reguloite  the  succession.     For  instance,  if  a  foreigner  hav- 
ing- property  in  the  funds  here,  dies^  that  property  is  claimed 
according  to^  the  right  of  representation  given>  by  the  law  of  his 
own  coui)t^y«     In  the  case  of  Pipon.^.  Pipon.  (6),  a  party  bad 

{a^  [As  to  what  constitutes  a  man's  (n).  Marsh  y.  HtUchinton,  ibid.  See 
domicUe  so  as  to  govern  the  distribuv  als^q  Scrims^ire  v.  ScrinMre^  9  Hag- 
tion  of  his  personal  property,  see  gard,405.  Htt»^erv.Pott*,4T.R.  185.] 
Bruce  y,  Bruce^  2  Bos.  &  PuJ.  229.  (A)  Ambl.  25, 

.    possessed 
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possessed  himself  of  n  debt  which  was  due  to  the  intestate  a      1791* 
subject  of  Jersey^  and  whose  personal  property  was  therefore      "silT" 
governed  by  the  law  of  Jersey,     Lord  Hardwicke  was  applied      agmnu 
to  by  his  other  relations  resident  in  England^  stating  that  they       °  *^  «^  • 
should  be  excluded  from  a  share  according  to  the  distribution 
of  Jersey,  but  that  they  should  be  intitled  to  a  share  according, 
to  the  distribution  of  England^  and  they  therefore  prayed  by 
their  bill,  that   the   administratrix   might  be  restrained  from 
taking  the  property  to  Jersey,     Lord  Hardwicke  very  wisely  and 
justly  determined  that  he  would  not  restrain  the  administratrix, 
he  would  not  direct  in  what  manner  she  was  to  dispose  of  the 
property  or  to  distribute  it.     Having  acquired  the  right  to  it, 
she  was  to  distribute  it  according  to  the  law  which  guided  the 
succession  to  the  personal  estate  of  the  intestate. 

Personal  property,  then,  being  governed  by  the  law  which  [  691  ] 
governs  the  person  of  the  owner,  the  condition  of  a  bankrupt 
by  the  law  of  this  country  is,  that  the  law,  upon  the  act  of 
bankruptcy  being  committed,  vests  his  property  upon  a  just 
consideration,  not  as  a  forfeiture,  not  on  a  supposition  of. a 
crime  committed,  not  as  a  penalty,  and  takes  the  adminislrntion 
of  it  by  vesting  it  in  assignees,  who  apply  that  property  to  the 
just  purpose  of  the  equal  payment  of  his  debts.  If  the  bank- 
rupt happens  to  have  property  which  lies  out  of  the  jurisdiction 
of  the  law  of  England,  if  the  country  in  which  it  lies  proceeds 
according  to  the  principles  of  well  regulated  justice,  there  is  no 
doubt  but  it  will  give  effect  to  the  title  of  the  assignees.  Th^ 
determinations  of  the  courts  of  this  countty  have  been  uniform 
to  admit  the  title  of  foreign  assignees.  In  the  two  cases  of 
Solofnons  v.  Ross  {a)  and  Jollett  v.  Deponthieu  (A),  where  the 
laws  of  Holland,  having,  in  like  manner  as  a  commission  of 
bankrupt  here,  taken  the  administration  of  the  property,  and 
vested  it  in  persons  who  are  called  curators  of  desolate  estates, 
the  Court  of  Chancery  held  that  they  had,  immediately  on  their 
appoititment,  a  title  to  recover  the  debts  due  to  the  insolvent  in 
this  country,  in  preference  to  the  diligence  of  the  particular 
creditor  seeking  to  attach  those  debts.  In  those  cases  the  Court 
of  Chancery  felt  very  strongly  the  principle  which  I  have 
stated,  and  it  has  had  a  very  universal  observance  among  all 
nations.  But  it  may  happen,  that  in  the  distribution  of  the 
law  in  some  countries,  personal  property  may  be  made  the  sub- 

(a)  Ante,  131.  (Jb)  Ante,  1.32. 
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1791.     jcct  of  securities  to  a  greater  or  less  extent^  and  in  various  de- 

"T  grees  of  form*     It  is  in  those  cases  only  that  any  difficulty  has 

against     occurrcd.     A  question  of  this  nature  came  before  Lord  Hard" 

WoRswicv.  ^^.^^^  ^^j,y  largely  in  the  bankruptcy  of  Captain  Wilson.    With 

the  little  explanation  I  am  enabled  to  give  of  that  case,  in 
which  the  court  of  session  entirely  concurred  with  Lord  Hard- 
wicke,  the  distinctions  will  be  apparent.  There  were  three 
different  sets  of  creditors  who  claimed,  subject  to  the  deter- 
mination of  the  court,  on  the  ground  that  Wilson  had  consider- 
able debts  due  to  him  in  Scotland.  By  the  law  of  Scotland 
debts  are  assignable,  and  an  assignment  of  a  debt  notified  to 
the  debtor,  which  is  technically  called  an  intimation^  makes 
a  specific  lien  quoad  that  debt.  An  assignment  of  a  debt 
not  intimated  to  the  debtor  gives  a  right  to  the  assignee  to 
demand  that  debt,  but  it  is  a  right  inferior  to  that  of  the 
[  692  ]  creditor  who  has  obtained  his  assignment  and  intimated  it. 
By  the  law  of  Scotlatid  also,  there  is  a  process  for  the  re- 
covery of  debts,  which  is  called  an  arrestment.  Some  of  Wil" 
son*s  creditors  had  assignments  of  speciGc  debts  intimated  to 
the  debtors,  and  completed  by  that  intimation  prior  to  the  act 
of  bankruptcy.  Others  had  assignments  of  debts  not  intimated 
before  the  bankruptcy.  Others  had  arrested  the  debts  due  to 
him  subsequent  to  the  bankruptcy,  and  were  proceeding  under 
those  arrestments  to  recover  payment  of  those  debts.  The 
determination  of  Lord  Hardwicke  and  that  of  the  Court  of 
Session  entirely  concurred.  The  first  class  I  have  mentioned, 
namely,  the  creditors  who  had  specific  assignments  of  specific 
debts,  intimated  to  the  debtors  prior  to  the  bankruptcy,  were 
holden  by  Lord  Hardwicke  to  stand  in  the  same  situation  as  cre- 
ditors claiming  by  mortgage,  antecedent  to  the  bankruptcy. 
All  therefore  he  would  do  with  respect  to  them  was,  that  if 
they  recovered  under  that  decree,  they  could  not  come  in  under 
the  commission  without  accounting  to  the  other  creditors  for 
what  they  had  taken  under  their  specific  security.  With  respect 
to  the  next  class  of  creditors  Lord  Hardwicke  was  of  opinion, 
and  the  Court  of  Session  were  of  the  same  opinion,  that  their  title, 
being  a  title  by  assignn)ent,  was  preferable  to  the  title  by  arrest- 
ment :  and  they  likewise  held,  that  the  arrestments,  being  sub- 
sequent to  the  bankruptcy,  were  of  no  avail,  the  property  being 
by  assignment  vested  in  the  assignees  under  the  commission.  It 
is  in  this  sense  that  an  expression  has  been  used  by  Lord  Mans- 

JUld, 
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Jield^  in  one  or  two  cases,  in  which  his  language  rather  than  his  1791. 
decision  has  been  quoted  with  respect  to  the  law  of  Scotland^  ""sill" 
namely,  that  the  effect  of  the  assignment  under  a  commission  of  agantst 
bankrupt  was  the  same  as  a  voluntary  assignment.  For  so  the  law 
of  i&o^/aTi^  treats  it  in  contra* distinction  to  the  assignment  per- 
fected by  intimation,  and  to  an  assignment  which  the  party  ' 
might  be  compelled  to  make.  But  it  does  not  follow  that  it  is 
an  assignment  without  consideration.  On  the  contrary,  it  is  for 
a  just  consideration ;  not  indeed  for  money  actually  paid,  nor 
for  a  consideration  immediately  preceding  the  assignment.  In 
that  respect,  therefore,  it  is  a  voluntary  assignment.  But  taking 
it  to  be  so,  it  excludes  and  is  preferable  to  all  others  attaching, 
it  is  preferable  to  all  the  arresters,  it  is  preferable  to  all  creditors 
who  stand  under  the  same  class,  and  to  all  who  have  not  taken 
the  steps  to  acquire  a  specific  lien  till  after  the  act  of  bankruptcy 
committed.  In  a  variety  of  cases  enumerated  in  Lord  Ken--  [  693  ] 
y(n/s  opinion  (a),  the  same  idea  has  prevailed,  which  I  think  is 
founded  on  the  clearest  and  most  evident  principles  of  justice. 
If  the  assignees  in  this  case  had  sent  a  person  over  to  St,  Chris" 
topher^s  to  act  for  them,  if  they  had  given  notice  of  the  assign- 
ment, the  Court  of  St.  Christopha^s  ought  unquestionably  to 
have  preferred  the  title  of  the  assignees  to  the  title  of  the  cre- 
ditor using  the  process  of  attachment,  because  the  law  of  the 
country,  to  which  the  creditor  making  the  demand  was  subject, 
had,  on  a  just  consideration,  vested  that  property  in  the  present 
Piaintifis.  As  I  take  the  determination  in  the  Court  of  Chancery 
in  the  case  of  Solomons  v.  Ross^  and  the  other  case,  to  be  found- 
ed, not  on  any  policy  or  technical  notions  of  the  law  of  England^ 
but  on  general  law,  preferring  the  title  of  the  assignees  to  the 
title  of  the  arresting  creditor,  the  Court  in  St.  Christopha^s 
ought  also  to  have  preferred  the  title  of  the  assignees.  When 
I  have  laid  this  down,  it  by  no  means  follows  that  a  commission 
of  bankrupt  has  an  operation  in  another  country  against  the 
law  of  that  country.  I  do  not  wish  to  have  it  understood,  that 
it  follows  as  a  consequence  from  the  opinion  I  am  now  giving 
(1  rather  think  that  the  contrary  would  be  the  consequence  of 
the  reasoning  I  am  now  using),  that  a  creditor  in  that  country, 
not  subject  to  the  bankrupt  laws  nor  affected  by  them,  obtain-  -^ 
ing  payment  of  his  debt,  and  afterwards  coming  over  to  this                              ^ 

(a)  4  Term  Rep.  B.  R.  192. 

country. 
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1791.     country,  would  be  liable  to  refund  that  debu     If  be  had  reeo^ 
~7  vered  it  in  an  adverse  suit  with  the  assignees,  he  would  clearly 

againM      not  be  liable*     But  if  the  law  of  that  country  preferred  him  to 
oKswirc.  ^1^^  assignee,  though  I  must  suppose  that  determination  wrongs 
yet  I  do  not  think  that  my  holding  a  contrary  opinion  would 
revoke  the  determination  of  that  country,  however  I    might 
disapprove  of  the  principle  on  which  that  law  so  decided.     Bat 
another  case  may  possibly  occur,  of  a  suit  brought  against  the 
bankrupt  personally,  and  a  case  of  this  sort  was  stated  in  the 
icrguroent,  Waring  and  Others  v.  Knight  {a),     I  have  not  been 
able  to  get  a  particular  account  of  that  case.     It  is  shortly 
stated  in  Coolers  Batik.  LaXD,  372.  that  a  person  having  com- 
mitted an  act  of  bankruptcy  had  gone  over  to  Gibraltar j  that  a 
commission  of  bankrupt  was  taken  out  against  him,  and  that 
the  Defendant  brought  an  action  against  him  in  Gibraltar^  and 
obtained  judgment,  and  under  the  judgment  payment  of  his 
debt.     Whether  the  person  was  resident  at  Gibraltar  prior  to 
the  bankruptcy,  whether  the  debt  was  contracted  at  Gibraltar^ 
whether  he  appeared  to  the  commission  in  England^  none  of 
[  694  ]    these  circumstances  are  stated.     But  the  decision  would  un- 
doubtedly be  very  materially  varied   by  those  circumstances. 
Lord  Mansfield  held,  that  the  Defendant,  having  recovered  the 
debt  against  the  bankrupt  who  was  personally  present  at  GibraU 
tar,  was  not  answerable  to  tiie  assignees  for  the  money.     I  am 
told  in  one  account  of  ihat  case,  that  it  turned  on  the  form  of 
the  action.     But  this  is  clear,  that  there  being  no  certificate, 
the  Defendant  in  that  case  had  a  right  to  sue  the  bankrupt.     A 
bankrupt  in  this  country  without  a  certificate,  may  be  sued ; 
and  though  his  goods  could  not  be  taken  in  execution,  beings 
vested  in  the  assignees,  yet  his  person  might.  There  was  there- 
fore a  good  commencement  of  the  suit  against  the  person  of 
the  bankrupt  at  Gibraltar.     How  the  debt  was  contracted,  and 
how  the  suit  was  carried  on,  the  report  gives    no  account 
However,  it  is  at  most  but  a  decision  at  Nisi  PriuSy  and  is  the 
only  case  which  seems  at  all  to  stand  against  the  current  of  au- 
thorities, which  hold  that  the  operation  of  the  bankrupt  laws, 
with  respect  to  the  personal  property  of  the  bankrupt,  when 
that  property  is  brought  into  this  country  by  any  one  who  has 
obtained  it,  is  to  carry  a  right  to  recover  it  to  the  assignees  for 

(a)  [Vide  potf.  vol.  n.  p.  41  J.] 
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the  benefit  of  all  the  creditors.     But,  as  I  said  before,  it  is  not     1791. 
necessary  to  go  the  whole  length  of  that  discussion,  because,  on     "7 
the  circumstances  of  this  particular  case,  the  question  is  merely      against 
whether  a  creditor  of  the  bankrupt  resident  in  England^  and       o^^wicr. 
knowing  of  the  bankruptcy,  shall  avail  himself  of  a  process  which 
he  has  commenced  in  England^  so  as  to  retain  his  debt  from  the 
assignees,  and  gain  a  preference  over  the  other  creditors.    This 
is  a  proposition  too  clear  to  require  any  discussion.     The  con- 
sequence therefore  is,  that  there  must  be 

Judgment  for  the  Plaintiffs. 


END   OF  TRINITY   TERM. 
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